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INTRODUCTION 

 

 

1. These closing legal submissions are filed on behalf of Te Rūnanga o 

Ngāi Tahu and nga rūnanga (Ngāi Tahu). 

2. During the hearing of this Proposal on 23 and 24 November 2015, 

Ngāi Tahu, the Crown, and Christchurch City Council (the Council) 

negotiated a series of agreed amendments to the proposal.  This 

resulted in a revised version of the proposal being filed with the Panel 

on the evening of 23 November.  

3. The 23 November revised proposal was considered further during the 

hearing, on 24 November. In particular, the planning witnesses called 

by Ngāi Tahu, the Crown and Council provided planning evidence on 

the 23 November revised proposal through a hot tub process.  In 

doing so, the Panel raised a number of questions for the parties to 

consider. 

4. The parties have had the opportunity to consider these matters 

further.  This has included both discussions and correspondence 

between counsel for Ngāi Tahu, the Crown, and Council, and also 

separate direct discussions between the planning witnesses retained 

by those parties. 

5. As a result of those discussions, the 15 December revised proposal 

(the Revised Proposal) was filed jointly by counsel for the Ngāi Tahu, 

the Council and the Crown.  The Revised Proposal incorporates all 

changes to the Papakāinga /Kāinga Nohoanga proposal that have 

been agreed by Ngāi Tahu, the Council, and the Crown.   

6. Ngāi Tahu supports the Revised Proposal, and considers that it 

appropriately addresses the issues raised through the submission 
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process, the requirements of the higher level planning documents, 

the Minister’s expectations, and the decisions to date on strategic 

objectives for the replacement Christchurch District Plan.  Ngāi Tahu 

also understand that Council and the Crown share this view.  

7. The significance of reaching this level of agreement between Ngāi 

Tahu, Council and Crown should not be understated.  That agreement 

on the contents of the Papakāinga /Kāinga Nohoanga proposal has 

been reached between these parties reflects considerable efforts by 

all three parties.  Ngāi Tahu wishes to acknowledge the constructive 

approach taken by representatives of Council and the Crown in the 

period following the November hearing.  The process adopted, and 

the outcome that is the Revised Proposal reflects and puts into 

practice strategic objective 3.3.3, and in particular, the development 

of  “a strong and enduring relationship between the Council and Ngāi 

Tahu Manawhenua in the recovery and future development of 

Ōtautahi (Christchurch City) and the greater Christchurch district”.  

8. The balance of these closing legal submissions address a number of 

issues which arose during the hearing on 23 and 24 November, and in 

particular, where amendments have not been made to the Revised 

Proposal in response to those issues, discuss why it is considered that 

amendments are not necessary.   

 

ISSUES ARISING AT HEARING 

 

Objective 4.1.1 

9. The Hearings Panel queried the appropriateness of reference to 

Rangatiratanga in the title to Objective 4.1.1.  This has been 

considered further by Ngāi Tahu, the Crown and Council.  It is 
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understood that like Ngāi Tahu, the Crown and Council are agreed 

that Objective 4.1.1 provides for more than kaitiakitanga as it is 

defined in s2 of the Resource Management Act 1991, and that the 

intent of the Papakāinga /Kāinga Nohoanga zones is to be particularly 

enabling of development of Māori land.  As Mr Matheson stated in 

evidence; “The intention was that the land would be used for 

whatever mana whenua wish to do with the land. That was very 

clear.” 1 

10.  The agreed approach recognises the combination of tikanga Māori2, 

and the provisions of Te Ture Whenua Maori Act 1993, as providing 

appropriate mechanisms to manage development of Māori land, with 

additional district plan land use controls being limited.  For these 

reasons, Ngāi Tahu, the Crown and Council have agreed that retention 

of the term rangatiratanga is appropriate in this context. 

11. Section 8 of the Resource Management Act supports this approach. In 

essence it embodies the overarching Treaty principle of the 

acquisition of sovereignty in exchange for the protection of 

rangatiratanga. 

 

Controlled Activity Status 

12. The Hearings Panel asked whether it was appropriate for there to be a 

grading scale for activity status for developments in the 

Papakāinga/kāinga nohoanga Zone that exceed the height or building 

size limits for permitted activities. In particular, whether there is a 

scale of development below which the activity could be controlled 

and above which it becomes discretionary? 

                                                           
1
 See transcript reference 24

th
 November, pg 142, 0 – 45 

2
 Tikanga Māori is defined in s2 of the RMA as meaning “Maori customary values and practices.” 
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13. Ngāi Tahu, along with the Crown and Council, have given careful 

thought to this matter. The reason for the building height and size 

standards is to provide protection for adjoining landowners from 

direct effects such as loss of privacy or shading. Therefore, should 

these standards be exceeded, it is submitted that it is appropriate that 

the consent authority has some discretion to decline the consent if 

adverse effects on the adjoining property owner cannot be 

satisfactorily addressed. Therefore Ngāi Tahu is of the view that one 

classification for activities which cannot comply with the permitted 

activity standards as a restricted discretionary activity is appropriate. 

 

Review of Te Ture Whenua Maori Act 1993. 

14. The Hearings Panel noted that Te Ture Whenua Maori Act 1993 

(TTWMA) is currently under review, and asked counsel to consider 

how the need for a plan change in future in the event of a 

replacement Act being enacted might be able to be avoided or 

addressed, given the interrelationship between TTWMA and the 

proposal. 

15. The Revised Proposal includes a new definition to be included in 

chapter 2, as follows; 

Māori Land 

means land with the following status: 

a) Māori communal land gazetted as Māori reservation under s338 Te Ture 

Whenua Maori Act 1993; and 

b) Māori customary land and Māori freehold land as defined in s4 and s129 

Te Ture Whenua Act 19933 

 

16. In addition, Permitted Activity 4.2.2.1 P20 is as follows; 

 

                                                           
3
 Counsel notes that there is typo in the Revised Proposal definition, in that  the word “Maori” has been 

inadvertently omitted from the last line of the definition.  This omission should be corrected. 
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On land held as Māori Reservation for Communal Purposes under s338 of Te 

Ture Whenua Māori Act 1993, any activity specified in the Gazette notice 

and any ancillary activity. 

 

17. These are now the only references to TTWMA in the Revised 

Proposal. 

 

18. Counsel understands that a draft Te Ture Whenua Māori Bill has been 

prepared for consultation purposes, but that at the date of these 

submissions, it has not been introduced to the House.  The 

consultation draft viewed by Counsel retains the terms ‘Māori land’, 

‘Māori customary land’, and ‘Māori freehold land’.  However there 

are structural changes within the Bill, including section numbers.  In 

addition, the Bill contemplates changes to reserves gazetted under 

existing TTWMA s 338. 

 

19. Of course, it is not known whether Te Ture Whenua Māori Bill will be 

enacted, and if so, what final form it will take. 

 

20. In the present context, it is submitted that the Interpretation Act 1999 

is of some relevance and assistance. 

 

21. Section 22 of the Interpretation Act 1999 provides; 

 

22References to repealed enactment 

(1)The repeal of an enactment does not affect an enactment in which the 

repealed enactment is applied, incorporated, or referred to. 

(2)A reference in an enactment to a repealed enactment is a reference to 

an enactment that, with or without modification, replaces, or that 

corresponds to, the enactment repealed. 

(3)Subsection (1) is subject to subsection (2). 

 

22. The term ‘enactment’ is defined in s 29 of the Interpretation Act 

1999 as meaning the whole or a portion of an Act or regulations. 
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23. Section 76(2) RMA provides that “every such [district] rule shall 

have the force and effect of a regulation in force under this Act …”.   

 

24. The principles of interpretation set out in the Interpretation Act 

1999 are routinely applied to the interpretation of rules and other 

provisions contained in a District Plan. 

 

25. Accordingly, it is submitted that the proper approach to 

interpreting the Revised Proposal, in the event that TTWMA is 

repealed and replaced with a new Act, would be to read the 

references to TTWMA as references to the new Act that replaces it.  

The broader principles of interpretation set out in the 

Interpretation Act would also apply, in particular, that the meaning 

of the proposal “must be ascertained from its text and in the light 

of its purpose”, and that the proposal “applies to circumstances as 

they arise.”4 

 

26. In these circumstances, it is submitted that Revised Proposal is 

likely to be able to continue be applied, in accordance with the 

intent of the parties, following any repeal of TTWMA and 

enactment of a replacement Act.  Nevertheless, if a replacement Te 

Ture Whenua Maori Act gave rise to consequential issues or 

opportunities for how the replacement District Plan provided for 

Papakāinga /Kāinga Nohoanga in the District, Ngāi Tahu’s 

expectation would be that Council would work collaboratively with 

Ngāi Tahu to address those issues or provide for those 

opportunities in a timely manner. 

 

27. If the Hearings Panel is concerned with the possibility that repeal of 

TTWMA has the potential to frustrate implementation of the 

                                                           
4
 See Interpretation Act 1999, ss 5 and 6. 
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Papakāinga /Kāinga Nohoanga proposal in future, this could be 

addressed by repeating the specific definitions set out in TTWMA 

within the replacement District Plan.  In effect this would involve 

replacing the definition of Māori land included with the Revised 

Proposal, with the following; 

 

Māori Land 

means land with the following status: 

a) Māori customary land being land that is held by Māori in accordance 

with tikanga Māori; and 

b) Māori freehold land being land, the beneficial ownership of which has 

been determined by the Māori Land Court by freehold order; and  

c) Māori reservation set apart by the Chief Executive of Te Puni Kokiri by 

notice in the gazette, for the communal purposes of a village site, 

marae, meeting place, recreation ground, sports ground, bathing 

place, church site, building site, burial ground, landing place, fishing 

ground, spring, well, timber reserve, catchment area or other source 

of water supply, or place of cultural, historical, or scenic interest, or 

for any other specified purpose; or that is a wahi tapu, being a place 

of special significance according to tikanga Māori. 

 

  

 

Notification of applications for resource consent 

 

28. Issues regarding notification of consent applications were discussed at 

the hearing.  The Revised Proposal (as agreed by Ngāi Tahu, the 

Crown and Council) provides for public notification as set out in the 

relevant rules for any controlled, restricted discretionary, 

discretionary or non-complying activities arising from chapter 6 or 7 

(general rules and transport). 

 

29. Otherwise, the Revised Proposal (as agreed by Ngāi Tahu, Council and 

the Crown) generally provides that applications will not require 

written approvals or require public or limited notification (for 

restricted discretionary activities arising from non- compliance with 
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the Activity Specific Standards in 4.2.2.1,  or for controlled, restricted 

discretionary, discretionary or non-complying activity in chapters 5, 8, 

9, 11, 12 and 19), or provides that limited notification to directly 

abutting landowners only will be required (for restricted discretionary 

activities arising from non-compliance with Built Form Standards in 

4.2.4).  

 

30. It is submitted that these agreed provisions strike the correct balance.  

They are consistent with the strategic direction and Minister’s 

expectations that seek to reduce reliance on notification procedures.   

 

31. As noted during the hearing, s 95A(4) RMA provides that “a consent 

authority may publicly notify an application if it decides that special 

circumstances exist in relation to the application”.  It is submitted that 

this provides an adequate level of assurance that if an application 

arises that truly ought to be notified, Council retains the ability to do 

so.  Such discretion should be exercised sparingly.  But it is submitted 

that ‘special circumstances’, is a lesser test than ‘exceptional 

circumstances’.  The presence of a statutory residual discretion means 

that there is no need for the Papakāinga /Kāinga Nohoanga proposal 

itself to provide for the discretion to publicly notify in special or 

exceptional circumstances. 

 

  

Supplementary evidence of Mr Norton and Ms O’Brien for Council 

32. Mr Norton and Ms O’Brien provided supplementary evidence for the 

Council (dated 27 November 2015) in order to address a number of 

questions from the Hearings Panel. 

33. Counsel makes the following brief observations in relation to this 

supplementary evidence. 
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34. Ms O’Brien notes that where Council water or wastewater services 

are not available, private water and waste water options are able to 

be implemented (at 4.1 and 4.2).  This is consistent with the evidence 

provided for Ngāi Tahu by Dr Tau.5  

35. Mr Norton notes his concerns associated with storm-water runoff.  

These concerns all appear to relate to “extensive” (at 3.1), and “large-

scale” developments (at 2.1, 3.2, and 4.2).  This contrasts with the 

evidence presented for Ngāi Tahu that development within 

Papakāinga / Kāinga Nohoanga zones is typically relatively modest in 

scale.6 

  

Cross referencing to other proposals 

36. Cross referencing to other proposals is addressed in 4.2.1.2 of the 

revised proposal.  There are a number of complexities associated with 

how cross referencing is to be finalised.  These issues are helpfully 

discussed in paragraphs 3 – 11 of the closing submissions of counsel 

for the Crown.  Counsel for Ngāi Tahu concurs with counsel for the 

Crown’s observations in this respect.  Ngāi Tahu will work with the 

Council, and other parties, to finalise cross referencing matters, either 

through outstanding proposals (such as Chapter 9 Cultural and 

Natural Heritage), or through any final ‘wash-up’ process. 

  

CONCLUSION 

37. In conclusion, it is submitted that the Revised Proposal is consistent 

with the purpose of the Act, the principles of Te Tiriti o Waitangi, the 

Hearings Panel’s strategic objectives decisions to date, the higher 

order planning documents, and the Ministers’ expectations.   

                                                           
5
 At transcript reference, 23 November, pg 39, 0-35. 

6
 See for example, oral testimony of Ms Bennett at transcript reference, 24 November, pg 84, 4 – 12. 
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38. Implementing the Revised Proposal will assist in enabling Ngāi Tahu 

Whānui to return home. The Revised Proposal provides a real 

opportunity to address an immediate earthquake recovery need.  It 

also provides an opportunity to address a number of planning 

constraints that have frustrated the use of Māori reserves within the 

greater Christchurch district for generations.   

39. Accordingly the Revised Proposal is firmly supported by Ngāi Tahu. 

 

  

D van Mierlo 

Counsel for Te Rūnanga o Ngāi Tahu and ngā rūnanga 

21 December 2015 


