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May it please the Panel 

We note that the City Council’s submissions relating to definitions dated 13 

June has ignored our earlier submissions. At point 3.4 of that memorandum it 

was indicated that submitter requested definitions had been deleted from 

Appendix C. We now make the following comments. 

1. In the chapter 2 definitions hearing the Crown, in opening made the 

following legal submissions. Definitions are important because as the 

Environment Court observed in Nigro v Far North District Council “in a 

very real sense definitions are rules or contain elements of rules in that 

they determine the scope within which the defined terms appear” The 

Crown continued on to say it is therefore critical that definitions say 

what they mean and use language which is clear and easy to understand. 

A definition will not be satisfactory “if it relies on an exercise of statutory 

interpretation.”(Crown 495) 

2. The Environment Court has held that terms in a District Plan do not need 

to be defined and will carry their ordinary meaning if there is no special 

definition. (Cash for Scrap Ltd V Manakau City Council Env C Auckland 

A198/05 6 D4ec 2005). How “Airport Purposes” can be seen as giving 

CIAL the right to claim preferential treatment for bigger brighter signage, 

as has been presented to that panel is beyond me, it does however 

exhibit the extremes CIAL will go to utilise this perceived higher status. 

Clarity and reduced litigation costs demand a definition as I have already 

submitted on. 

3. What has been put to the panel by the Council with respect to the 

“Strategic Infrastructure” and for completeness also the “Critical 

Infrastructure” definitions is the alleged need for a new category of rule 

or elements of a new rule. The aim is to alter the current scope of how, 

for just one example, the RMA duty to avoid, remediate or mitigate 

adverse effects, arising from that activity is to be applied. To add a new 

“no harm” threshold to the RMA duty’s.  Therefore intending that the 

activities included into the strategic infrastructure definition would be 

treated differently and preferentially pursuant to the RMA Act, and 

indeed possibly under other Acts. The current definition includes Council 

owned companies The Christchurch International Airport (CIA) and the 

Lyttleton Port, Christchurch and leaves the door open for further 

additions.  



4. Our comment is that additional scrutiny from the Panel probing this 

intended contextual alteration of the applicability of the RMA is 

required, should this new category be created at all? 

5. It is our belief that CCC does not have a mandate to alter the context of 

the application of the RMA duties. Further, even if the Panel finds that 

CCC does have such a mandate, that their extremely wide interpretation 

of what activities are to be included into the definition is flawed. We 

make the comment that a very narrow set of activities, each highly 

linked to the continued operative capability of the strategic 

infrastructure should only be included. 

6. Critical scrutiny is also requested with regards to what actual activities 

carried out by CIAL and the Lyttleton Port are to receive this preferential 

RMA treatment. 

7. For example, is it really a desirable outcome that the food outlet, 

supplying food and beverages to the Lyttleton Port workers should be 

conferred with strategic infrastructure status and the associated 

privileges?  I refer the Panel to the current definition of Port Activities 

which includes the following:  “ancillary food and beverage outlets in 

support of the above” referring to all the activities outlined.   

8. The maintenance servicing of the Port’s strategic activities which as 

currently defined, includes all ships and trains, is deemed Strategic 

Infrastructure. Therefore, as implausible as it may sound, the Port 

Company may decide to derive income from a train locomotive 

maintenance and engine testing facility, and to test those engines during 

the night. Mr Day has already recommended the noise polluter enabling 

Ldn (7 day averaging) metric methodology for the Port. Should 

complaints about that noise come about, even given the metric designed 

to avoid such complaints, there would be available to the Port an excuse 

to not mitigate as the cost to do so might harm the strategic 

infrastructure. Does this sound familiar to anyone? Is this a reasonable 

outcome of such a definition? 

9. We note also that a “No Complaints Covenant” definition has been 

developed. One that persons seeking activity consent on their land can 

gain Port support for by signing. While we do not totally oppose this 

concept, again, the devil is in the drafting. We refer the Panel to that 

definition. In order to get the desired resource consent approval support 

the occupier or successor in title shall not object to, complain about, 



bring or contribute to any proceedings UNDER ANY STATUTE or 

otherwise oppose any relevant environmental effects (for example 

noise, dust, traffic glare or odour resulting from any lawfully established 

port activities. So if the currently strategic food outlet is in breach of 

food health standards, or any lawfully established port work place 

activity is in breach of health and safety work place practices, signatories 

cannot even object. 

10.  Yet again an extreme position is taken by including the “under any 

statue” condition we have highlighted. With regards to CIAL, as one 

example, if the engine testing noise impacting on the engineers working 

in the number one hanger is so excessive as to breech all health and 

safety regulations for industrial sites, but due to the designation is not 

subjected to any rules, signatories to such a document would be 

prevented from taking any action. Is this reasonable? Is it reasonable 

that these engineers are being subjected to thus excessive noise? 

11. The strategic aspect of the Port and the Airport is that they remain open 

to safely receive and depart ships and aircraft per se. Not that individual 

ships and aircraft that use the Port or Airport are maintained. Hence, for 

the Port, the ability to carry out the activity of dredging the channel to 

keep it open, would be strategic in that it is critical to allowing all ships 

to arrive or depart and for that gateway to remain viable. But the 

maintenance of an individual ship with issues would not be strategic as 

its issues have nil actual impact on the viability of the gateway. 

12. The Council has seen fit to require the Port to articulate in the definition 

section the actual activities that are to be included into the strategic 

infrastructure privilege status for the Port. While as already commented 

on, the very wide catch all list of activities currently included, needs 

further scrutiny as to breadth of inclusion. The actual requirement to 

identify the activities is not only positive but critical to providing the very 

clarity required by Nigro V Far North District Council. 

13. This begs the question as to why the Port has been required to provide a 

specific activity list and has done so, but the very same requirement has 

not be demanded of Christchurch International Airport Limited (CIAL).  

14. The remedy sought is that an activity list that is scrutinised at CCC 

Governance Level to ensure it is narrowed to include only the very core 

activities that, if harmed, could place at risk the core Strategic 

operational gateway to the south.  



15. All non-aviation linked activities would clearly not, in our opinion, reach 

a threshold to be afforded this status. Engine testing is not critical to the 

Airport Operation and could be carried out at any airport and in fact is at 

Nelson within the GRE provided there. The runways are operationally 

critical, as are the Aviation Security screening services. 

16. Interestingly, Aviation Security staff still have a right to strike. 

Withdrawal of their duties would ground the entire operation stopping 

the strategic gateway. Possibly these matters may also be on a future 

agenda if the “no harm to strategic infrastructure” policy is to be 

progressed. 

17. Some guidance as to CIAL behaviours that could be expected in the 

absence of an activity list denoting what is deemed strategic can be 

taken from the “Airport Purposes” definition debate. 

18. CIAL has repeatedly refused to define “Airport Purposes” it seems with 

ongoing CCC blessing.  To CIAL, “Airport Purposes” means whatever it 

wants it to mean. The intended lack of clarity has resulted in a huge 

amount of litigation. The fundamental ethical flaw in allowing CIAL’s 

“requiring authority” status to remain in the absence of this definition 

has already been articulated. CIAL continues to use this status to require 

land for “Airport Purposes” and then utilises the land subsequently 

acquired, for activities with zero aviation linkage. For a property 

development company like CIAL this must be seen as a wonderful 

opportunity tool. For CCC to continue to facilitate this unreasonable 

stance by supporting CIAL’s assertion that no definition for “Airport 

Purposes” is needed, simply indicates ongoing lack of critical thinking at 

Governance Level. 

19. Very clearly CIAL desires to follow a similar pathway with respect to 

what activities are deemed to be covered by the “strategic 

infrastructure” privileges and RMA protections. In the absence of 

definition clarity it will assert that all of its activities are included. Past 

behaviours often predict future ones. The lack of clarity will drive 

litigation and can simply be avoided at this definition development stage 

by provision of what activities are deemed to be included. 

20.  Briefly we outline the legal logic we have followed and which we 

believe, if correct necessitates further scrutiny of this definition. There 

are laws that are not negotiable, that are absolute bottom line 

requirements. These are so critical to the desired higher order outcomes 



that no exemption inroads to that requirement are allowable. Then 

there are laws that if in extreme circumstances there is a justifiable and 

reasonable need, then exemptions may be considered. These 

exemptions should be very rare, the emphasis would be on an extremely 

narrow range of exempt activities and very descriptive as to their 

applicability and application. Only activities that have a very high 

causational linkage to the strategic need for protection should be 

allowed. I submit that CCC has significantly underestimated the 

threshold for even developing this new category of exemption and 

simply negligent in defining the applicable activities, especially with 

regards to CIAL.  

21. The RMA does not use the term Strategic Infrastructure or Critical 

Infrastructure nor does it express any explicit principle or duty to 

account for this category or to open up categories of exemptions or 

qualifications to the duties required by the act. Had the Minister 

intended for exemptions or any watering down of the duty requirements 

it would have been expected that this would have been articulated in 

the Act.  As I will now outline there is guidance that even government 

policy could not override the RMA duties, let alone CCC Policy aimed at 

providing preferential treatment to its commercial assets, an ongoing 

theme. Mr LAWRY has provided the Panel with copious evidence of this 

preferential treatment and other themes.  

22. We refer the Panel to the Decision of Hon. Simon Upton Minister for the 

Environment, 23 March 1995, relating to an Air Discharge Permit sought 

by Taranaki Combined Cycle Power Plant. Under consideration was if a 

discharge permit, being sought due to the adverse environmental effects 

of the activity being proposed, should be granted or rejected, and what 

conditional consent requirements should or could be reasonably 

attached to that consent if it was approved. The activity being proposed 

was a new, more efficient gas powered electric generating power station 

that discharged significant amounts of CO2. It grapples with very similar 

issues as the engine testing noise issues before the Chapter 6 Panel. 

23. The matters were considered of such importance that the Minister 

“called it in” pursuant to Section 142 of the RMA. Because of this very 

high level of scrutiny, the decisions derived from that process, we 

believe, provide very strong guidance to this panel.   



24. At point (66) of that decision the following is stated by the Minister. 

“The Act purpose is to allow people and communities to provide for 

their well-being however they view that, while ensuring that certain 

environmental bottom lines or constraints spelt out in section 5(2)(a), 

(b) and (c) are observed”(the RMA was clearly the Act the Minister was 

referring to). 

25. It is the Minister who uses the term “environmental bottom lines or 

constraints” with respect to the duties. Very clearly these constraints 

are not intended to be watered down. This was further reinforced by the 

enquiring Board in their findings and confirmed by the Minister relating 

to how they should treat Government Policy. The Board concluded that 

while it must take note of the Government policy statement, that 

statement does not materially affect any of the overall matters, any 

decision maker is required to consider in respect of the environment and 

NZ obligations to the global environment under the Act. They found that 

the Government Policy is not a statutory document nor is it in the form 

of a National Policy statement which would have force under the Act. 

26. If Government Policy cannot impact on the bottom line duties then most 

certainly CCC policy should not. 

27. The board found that in the absence of any national policy statement or 

plans that there is no guidance under the Act as to the acceptable level 

of emission mitigation was required. It decided that in the absence of 

such guidance it should adopt a precautionary approach and required 

full mitigation.  

28. The Minister continued on to consider the issue of reasonableness as it 

impacted on conditional consent approval. Indicating that the board had 

correctly described the legal tests of reasonableness in the following 

terms a) The conditions should fairly and reasonably relate to the 

purposes and provisions of the Act; and b) The condition should fairly 

and reasonably relate to the particular development or activity 

proposed; and c) the condition should be one that a reasonable consent 

authority, duly appreciating its statutory, duties could probably impose 

(refer point 71 of Decision.) 

29.  The Minister then found that the 100% mitigation condition to the 

consent was reasonable. Albeit commenting that 100% was more 

aligned to remediate than mitigate. 



30. While we accept that Chapter 6 is not considering a resource consent 

with conditions due to the Designation. We do make the comment that 

reasonableness as expressed in the RMA legal test should provide 

guidance for the setting of the rules as to the quantum of acceptable 

noise the receivers can be polluted by and what level of mitigation 

should be required. As the definition sets the context for those decisions 

we also believe reasonableness in determining the definition of strategic 

infrastructure and the activities to be include should be to the fore. 

31.  Is the further requirement, that costs to avoid, remediate or mitigate 

must not harm the strategic infrastructure, when that duty was evoked 

solely due to the strategic infrastructure’s polluting activity, reasonable? 

We believe this is entirely unreasonable. 

32. It also seems to be unclear as to what level of harm can be inflicted. But 

as the evidence has shown, financial costs to very significantly mitigate 

are very minor, and one off, when considering ongoing annual profits of 

CIAL and Air New Zealand. Clarity re harm levels is needed if this flawed 

category is to remain. CIAL, with CCC backing, moved to increase the 

harm to the CBD development. CIAL could generate to one of 

“significantly adversely affected the CBD earthquake recovery”, before 

any constraints would be put on it. In the closing stages of PC84, this was 

a level Mr LAWRY thought was unreasonable and commented on, but 

was ignored. If the level of harm of “significantly adversely impacts” is 

reasonable, as asserted by CIAL and CCC and agreed to by that 

Independent Commissioner, is that the level of harm that should be 

used in respect to the RMA duty? 

33. I submit the RMA duties are bottom line duties. The Act does not direct 

management of noise but minimisation of noise. It does not seek that 

amenity values be reduced to amenity. It does not allow for very 

significant and daily unreasonable noise pollution to be enabled by the 

very Council it tasks with administering the Act’s directions to minimise 

that adverse effect. It certainly does not expect that authority to refuse 

to even take complaints and to pass the complaints back to the polluting 

organisation. 

34.  On the contrary it requires that authority to take firm action using the 

tools such as RMA abatement notices or enforcement action in relation 

to the duties of section 16 or 17 of the Act, or more stringent conditions 

at re-consenting or plan review. It most certainly does not provide a 



mandate for new categories of Critical and Strategic Infrastructure 

aimed at circumventing the very RMA duties it is tasked to uphold.  

35. The fact that CCC supports this, indicates that this Council does not duly 

appreciate its statutory duties and is being unreasonable. 

36. The remedy sought is a reconsideration of the appropriateness of the 

new Critical and Strategic Infrastructure definition concepts. Just as the 

totally discredited Engine Testing By-law was inappropriate so too are 

the concepts behind the Critical and Strategic Infrastructure Definitions. 

They should be rejected as being contrary to the goals of the RMA. 

37. Should the above remedy not be accepted by the Panel, then the 

comments relating to the need for activities that are to be included, 

exhibiting a very strong causational linkage to the adverse impact on the 

core operations of both the Airport and Port, are relied on. The existing 

Port activity list needs revisiting and narrowing. An activity list relating to 

CIAL must be developed. One that actually reflects the RMA wider 

objectives not CCC and CIAL commercial protection aspirations. 

38. We thank the Panel for the opportunity to make these comments. 

 

 

D. M. LAWRY for Submitter Group. 

 

 


