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May it please the Hearings Panel: 

 

1 These legal submissions are on behalf of Bevan Pinnell who has submitted on 

Stage 2 of the proposed Christchurch District Replacement Plan and addresses 

the legal issues as they relate to a request for re-zoning to Residential 

Suburban of 9021 Rothesay Road (Re-zoning Request). 

2 Mr Pinnell’s submissions address the following:  

 Submission 2150: Support for proposed Rural Urban Fringe zoning of 2.1

9021 Rothesay Road and prohibited activity status on residential 

housing on sites 1 ha or less; and  

 Further Submission 2838: Opposition to the request for re-zoning.  2.2

3 While it is accepted that the prohibited activity status for residential housing in a 

rural zone is not directly within the scope of this hearing, it is directly relevant to 

the rationale for re-zoning to residential and covered in the evidence of Mr 

Walsh. As such, brief consideration is given to this in the following submissions 

for completeness.  

Key Submissions 

4 Although there has been significant evidence put before the Hearings Panel in 

respect of the interests of individual parties, it is respectfully submitted that this 

issue is not a simple neighbourly dispute. The key issue is the treatment of 

zone boundaries under the Proposed Christchurch District Replacement Plan 

(Proposed Plan).  

5 In light of this, Mr Pinnell’s principal submissions are:  

 There is no scope for the Hearing Panel to defer consideration of re-5.1

zoning requests until such time as the review of the Land Use Recovery 

Plan (LURP) is complete;  

 In giving effect to the higher order policy documents it is not open to the 5.2

Hearings Panel to re-zone new land for urban activities outside existing 

urban areas or identified greenfield land; 

 Notwithstanding this, the request to re-zone should also be declined on 5.3

its merits.  
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 The strong, unequivocal language in the CRPS requires a prohibited 5.4

activity status to be applied to new residential units proposing to 

establish on sites less than 1 ha in the Rural Urban Fringe zone.  

Legal Framework 

6 The process for preparation and implementation of the Proposed Plan is set in 

Canterbury Earthquake (Christchurch Replacement District Plan) Order 2014 

(Order) which modifies the standard process under Schedule 1 of the Resource 

Management Act 1991.  

7 The matters to be considered in respect of a zoning are well settled. Long Bay-

Okura Great Park Society Incorporated v North Shore City Council
1
, (as 

modified) is widely acknowledged as establishing the legal test in respect of 

zoning provisions and I therefore do not propose to detail this extensively.  

8 However the legal issues as they are directly relevant to the present re-zoning 

request are canvassed below.  

LURP Review 

9 The request by Avoca Valley Limited for leave to make legal submissions 

following the completion of the LURP review raises a key legal issue in respect 

of the Hearings Panel’s ability to defer a decision in order to take account of 

future information. The decision made in respect of this application will likely 

affect all other re-zoning requests and there submissions are made in respect of 

this below.  

Deferring the Decision 

10 Clause 12 of the Canterbury Earthquake (Christchurch Replacement District 

Plan) Order 2014 (Order) states:  

1) The hearings panel must— 

..(b)  as soon as practicable after the close of the hearing,— 

(i) in the case of a requirement, make a draft decision and 

final decision; and 

(ii) in the case of all other provisions of a proposal, make a 

decision; and 

(iii) in both cases, report on the decision or draft decision in 

accordance with Schedule 3.  

 

                                                      

1
 Long Bay-Okura Great Park Society Incorporated v North Shore City Council, EnvC, 

Auckland, A078/08, 16 August 2008. 



 

5681752_1   4 

 

(2) The hearings panel must complete its obligations under subclause (1) 

within the time limits specified in any terms of reference given under clause 

9, and in any case not later than 9 March 2016. 

 
11 It is respectfully submitted that there is no ambiguity in the language used under 

Clause 12 and that the Panel deferring its consideration of, and ultimate 

decision on, re-zoning requests until the review of the Land Use Recovery Plan 

(LURP) is complete would be contrary to that direction.  

12 Further, as the requirement to give effect to the LURP underpins all aspects of 

the Proposed Plan, if the Stage Two Residential Chapter decision were 

deferred, procedural fairness would indicate that decisions would be required to 

be deferred on all other chapters of the Proposed Plan. Indeed, decisions which 

have already been released may need to be reconsidered in light of the revised 

LURP.  

13 This would naturally result in the process being extended out far beyond the 

March 2016 dated set down. It is also further submitted that beyond the 

direction in the Order, procedural fairness and certainty also requires the 

Hearing Panel to make a decision on the document as it was at the time the 

Proposed Plan was notified.  

Consistency with CRPS, LURP, Strategic Direction and Statement of Expectations 

14 Council has canvassed the interpretation of these higher order policy 

documents in the evidence of Sarah Oliver
2
 and its opening legal submissions 

for this hearing
3
. We are in agreement with its interpretation and as such do not 

propose to comprehensively cover this material in these legal submissions, 

however do briefly wish to draw attention to the following matters.  

15 Objective 6.2.1 is the key objective of the CRPS to take account of and 

provides: 

Recovery, rebuilding and redevelopment are enabled within Greater 

Christchurch through a land use and infrastructure framework that; 

(3) avoids urban development outside of existing urban areas or 

greenfield priority area for development unless expressly provide for in 

the CRPS.  

                                                      

2
 First Statement of Evidence of Sarah-Jane Oliver on behalf of Christchurch City 

Council, Planning – Strategic Overview, Residential Hearing, Stage Two, Proposed 
Christchurch District Replacement Plan at [4.1] – [4.6].  
3
 Christchurch City Council, Opening Submissions, Residential Hearing, Stage Two, 

Proposed Christchurch District Replacement Plan at [3.1] , [4.1] – [4.20]. 
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16 This is also reflected in Policy 6.3.1 (4) of the CRPS which directs that in 

providing for the recovery and rebuild of Christchurch that it is necessary to:  

ensure new urban activities only occur within existing urban areas or identified 

greenfield priority areas as shown on Map A, unless they are otherwise 

expressly provided for in the CRPS.  

17 This provision is drawn from the LURP and is directly incorporated into the 

Strategic Directions chapter. 

18 Mr Walsh has given evidence that it may be open to the Hearings Panel to 

interpret Policy 6.3.1 in a less restrictive manner and to take Map A as 

indicative but not prescriptive. It is submitted however, that there is no 

ambiguity in the words and such an interpretation requires an artificial gloss to 

be applied to the plain meaning of the words.     

19 It is not disputed that the site is situated outside the existing urban area. With 

no development to north of Aston Drive, the road represents a clearly 

delineated and defensible urban boundary.   

20 As raised by the Chairman of the Hearings Panel it is not only the direction 

under the CRPS not to allow urban development outside existing urban areas 

which must be considered in respect of considering re-zoning requests.  

21 The Statement of Expectations provides that the expectation in respect of  

Proposed Plan is that it: 

(d) facilitates an increase in the supply of housing, including by – 

 (i) confirming the immediate residential intensification changes included 

in the Land Use Recovery Plan; and 

 (ii) ensuring that the district plan has capacity to accommodate 23 700 

additional dwellings by 2028…; and 

 (iii) addressing further intensification opportunities in line with the Land 

Use Recovery Plan principle of support Key Activity Centres and the 

Central City;… 

22 No reference is made to the identifying of new land outside existing urban areas 

in respect of meeting the housing capacity requirements. The only reference is 

to intensification.  
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23 This preference for intensification over expansion of urban boundaries is further 

reinforced in Objective 6.2.2 of the CRPS which directs that an escalating 

proportion of future urban growth be provided for by means of intensification 

between now and 2028.  

24 Should the Hearings Panel take the view that it has discretion to grant this site 

specific re-zoning outside the existing urban area, the achievement of these 

standards may be endangered on the basis that it could create a precedent 

effect in respect of other re-zoning requests which allege to have similar unique 

characteristics.  

25 It is submitted that irrespective of the merits of rezoning this land, there is no 

scope under the Canterbury Regional Policy Statement as it currently stands, to 

rezone this land Residential Suburban.  

Activity Status 

26 It is further submitted that on the basis of the strong direction in the currently 

CRPS, that a non-complying activity status as proposed by Mr Falvey would not 

give effect to the CRPS. This is on the basis that non-complying activities while 

needing to meet the high threshold of the s 104D gateway test, still have the 

prospect of occurring. The wording in the CRPS does not contemplate a case 

by case approach but a strict prohibition. This is particularly apparent when 

looking at the strict interpretation set by the Court in King Salmon
4
 to the phrase 

avoid.  

27 Therefore a prohibited activity status for residential activities establishing on 

sites less than 1 ha is the most appropriate approach.  

Merits 

28 As noted above, a clear urban boundary is established on the southern 

boundary of the site, which runs in line with the road reserves. An adjustment of 

the boundary here would result in a deviation from the linear boundary to 

provide for the interests of one landowner.  

29 The site while being proposed for Open Space Natural zoning, is being put to a 

rural use, that being productive forest. Presently, the road reserves of both 

Aston Drive and Rothesay Road (including the unformed element), act as a 

clear delineator and buffer between residential, urban activities and the rural 

activities taking place in Bottle Lake Forest. This clear delineation would be 

                                                      

4
 Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd [2014] 

NZSC 38. 
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present even if Mr Falvey were to plant his land with forest. No such set back or 

delineation would be present between the built urban environment and the 

forest should this land be rezoned, as the Forest would begin directly on the 

boundary of the site. In order to achieve a similar delineation following a re-

zoning of the site, trees would need to be removed from Bottle Lake Forest. The 

resulting effect being that the residential development on the site would have 

creeping effects into the Open Space Natural zone. 

30 On this basis the merits of re-zoning also fail to show that Residential Suburban 

is the most appropriate zoning.  

31 In conclusion, Mr Pinnell requests that the Hearings Panel reject Mr Falvey’s 

submission in its entirety.  

 

 

 

 

 

 

 

 

 

 


