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MAY IT PLEASE THE HEARINGS PANEL: 

1 This memorandum of counsel is filed on behalf of Southern Response 

Earthquake Services Limited (Southern Response), which is a submitter on 

the Stage 3 Natural Hazards chapter of the Proposed Plan (submitter 3656). 

2 The purpose of this memorandum is to report on an agreed position that has 

been reached between Southern Response and the Christchurch City Council 

(the Council) in relation to the matters raised in Southern Response’s 

submission. Further comment is also provided on the issue of scope.  

3 On the basis that the Panel is satisfied on the issue of scope, leave is 

respectfully sought to be excused from the hearing of this matter.  

The agreed position 

4 The submission by Southern Response raised the following issues in relation 

to the Stage 3 Natural Hazards Chapter:1 

(a) The application of the “grandfathering clause” to properties identified in 

the Stage 3 Flood Management Area (FMA); and 

(b) The repair and replacement of earthquake damaged buildings in High 

Flood Hazard Management Areas. 

5 Since the submission was lodged, Southern Response has been engaged in 

ongoing discussions with the Council regarding changes that could be made 

to the Proposed Plan to address these concerns. The outcome of those 

discussions is reflected in the planning evidence of Ms Ruth Evans on behalf 

of the Council dated 21 January 2016.2 

6 In summary, the following changes have been agreed: 

(a) Extend the grandfathering clause in Stage 1 Rule 5.3.1.4 (which allows 

for a PIM to be issued that confirms the floor level) to accommodate 

those properties affected by the extension of the FMA in Stage 3. 

                                                
1 Other issues were raised in relation to the Coastal Hazards provisions. However, those provisions 
have since been withdrawn and are therefore not relevant to the current hearing.  
2 At paragraph 5.28 and 8.17-8.20 



 

DOP-122737-16-1173-V1 Page 3/5 

(b) Amend rule 5.8.8 to provide for the repair or replacement of buildings 

within the High Flood Hazard Management Area, subject to standards 

to ensure that the new building is not at a lower level than the existing 

building and that the ground floor area does not increase.  

7 Southern Response supports these changes and adopts the evidence of Ms 

Evans. It therefore does not intend to lodge any further evidence with the 

Panel on this matter.  

Scope 

8 The only remaining issue is whether the proposed change to the 

grandfathering clause at Rule 5.3.1.4 are within scope given that they involve 

changes to the decided Stage 1 provisions. This issue is identified by Ms 

Evans in her evidence, but not commented upon on the basis that it will be the 

subject of legal submissions. 

9 The issue of scope was initially addressed by the Council in a memorandum 

of counsel dated 21 October 2015, which was filed in advance of the pre-

hearing meeting for the Stage 3 Natural Hazards chapter. This memorandum 

identified two broad categories of submissions: 

(a) Submissions on areas of land that had already been decided upon by 

the Panel in its Stage 1 Natural Hazards decision; and 

(b) Submissions on areas of land that formed part of the additional FMAs 

that were notified as part of Stage 3, being land to the west of the Main 

Trunk Railway and in the Central City.  

10 The Council’s position was that the first category of submissions were out of 

scope, as the opportunity to submit on those issues was in Stage 1. However, 

those submissions that fell within the second category were considered to be 

within scope and “on” the Stage 3 proposal, even if they involved changes to 

the decided Stage 1 provisions. This is confirmed at para 11 as follows: 

Where those submissions seek changes to the FLFMA provisions 

(even though the Panel has made a decision on them in its Stage 1 

Natural Hazards Decision), the Council considers that the submission 

seeking changes to the provisions is "on" the Stage 3 Proposal and 

must be considered by the Hearings Panel. 



 

DOP-122737-16-1173-V1 Page 4/5 

11 Southern Response supports this submission by the Council and considers 

that the proposed amendments to the grandfathering provision clearly fall 

within the category described above and are within scope. 

12 By way of further explanation, the general effect of Rule 5.3.1.4 is to ensure 

that where a floor level has been confirmed by a PIM, it is not subsequently 

altered by changes to the rules that take effect part way through the repair or 

rebuild process. The purpose of the amendments sought by Southern 

Response (and now supported by Ms Evans) is to ensure that the additional 

areas of land within the Stage 3 FMA can also take the benefit of the rule.  

13 One of leading cases on the issue of scope is Palmerston North City Council v 

Motor Machinists Limited3, which provides the following statement in relation 

to whether a submission is “on” a plan change:   

“This judgement endorses the bipartite approach taken by William 

Young J in Clearwater Christchurch City Council in analysing whether 

a submission made under Schedule 1, clause 6(1) of the Act is “on” a 

proposed plan change. That approach requires analysis as to whether, 

first, the submission addresses the change to the status quo advanced 

by the proposed plan change and, secondly, there is a real risk that 

persons potentially affected by such a change have been denied an 

effective opportunity to participate in the plan changes process. …” 

14 Applying these principles to the changes sought by Southern Response, the 

submission clearly seeks a change to the status quo advanced by Stage 3 by 

seeking amendments that are a direct consequence of the identification of 

additional FMA areas in Stage 3. In addition, if the submission was held to be 

outside scope, there would be no ability to comment on this issue or ensure 

that the grandfathering provision decided in Stage 1 applied in an equitable 

manner to all FMA areas.   

15 In addition, it is submitted that the Panel has wider than usual powers in the 

context of the Proposed Plan by virtue of the Canterbury Earthquake 

(Christchurch Replacement District Plan) Order 2014. In particular, clause 13 

of the Order provides for the following: 

                                                
3 [2013] NZHC 1290 at [90] 
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(a) In making a decision on a proposal, the Panel may make any changes 

that it considers appropriate and is not limited to making changes 

within the scope of the submissions (cl13(2)); and 

(b) While the Panel is considering a proposal, it may reconsider any 

decision it has already made on another proposal if it considers it is 

necessary or desirable to do so to ensure that the Proposed Plan is 

coherent and consistent (cl13(5)). 

16 In my submission, the above provisions confirm that the Panel has jurisdiction 

to approve the changes proposed by Ms Evans (and supported by Southern 

Response) in relation to the grandfathering clause at Rule 5.3.1.4.   

17 Discussions have occurred with counsel for the Council on this matter, who 

has confirmed that the Council’s preliminary view is that the changes 

proposed by Ms Evans are within scope. As such, there is no difference 

between the parties on this issue. No further submissions were made on the 

submission by Southern Response and no other party has expressed an 

alternative view on either the merits of the changes or the issue of scope.  

Directions sought 

18 In the event that the Panel is satisfied on the issue of scope, Southern 

Response seeks leave to be excused from the hearing of the Stage 3 Natural 

Hazards chapter.  

19 Alternatively, if the Panel requires further comment on this matter at the 

hearing, it is respectfully requested that directions are issued to this effect.  

 

DATED 1 February 2016 

     

David Pedley 

Counsel for Southern Response Earthquake  

Services Limited  


