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Introduction 

1 These legal submissions are presented on behalf of Christ’s College Canterbury and G and J 

McVicar (the Submitters).  

2 The Submitters own land at 225 – 311 Worsleys Road in the Cashmere Worsley Valley (the 

Land), areas of which has been identified as appropriate for subdivision and residential 

activity in the proposed Replacement District Plan (pRDP). Areas of the Land have also been 

identified within the Natural Hazards overlays, at both Stage 1 and Stage 3.  

Scope of submissions 

3 These legal submissions are limited to the issue of scope. All other points raised in the 

submissions lodged by the Submitters (number 3677 and associated supplementary 

submissions) have been agreed between the Christchurch City Council (Council) and the 

Submitters. This position is outlined in the Memorandum of Counsel for the Submitters dated 

28 January 2016.  

4 It is accepted by the Council and the Submitters that the vast majority of relief sought by the 

Submitters is within the scope of this Stage 3 hearing. We do not propose to make any 

submissions in relation to those provisions.  

5 However, the issue of scope arises as the Council considers that the submission seeks 

additions and changes to rules that were notified and determined at Stage 1 of this pDPR 

process.  

Background  

Identification of submitters out of Scope 

6 Parts of the Land were identified as being within the ‘Floor Level and Fill Management Area’ 

(now the Flood Management Area (FMA), and referred to as FMA for the remainder of these 

submissions) at Stage 1 of the pRDP. The Land was then zoned a combination of Rural Port 

Hills, Rural Urban Fringe, Residential Suburban and Residential Hills at Stage 2 of the pRDP. 

Finally, parts of the Land were identified as being subject to the High Flood Hazard 

Management Area and the Flood Ponding Management Area at Stage 3.  

7 The Council has raised the question of scope
1
 with the Panel, in relation to submissions where 

the land is within the area that has already been decided by the Independent Hearings Panel 

(Panel) in its Stage 1 Natural Hazards Decision.  

                                                      

1
 Memorandum of Counsel filed in advance of pre-hearing meeting for Natural Hazards Stage 3 (Part) at 

paragraphs 10, 12 and 13.  
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8 The Panel issued a minute dated 29 October 2015, which included a table of submitters the 

Council had identified as been out of scope in relation to Stage 3 Natural Hazards. The minute 

gave the identified parties 5 working days to outline reasons why they should be considered to 

be within scope. The Submitters were not identified on this list of submitters considered by the 

Council to be out of scope.  

Reason the Submitters did not address the FMA at Stage 1 

9 The Submitters did not make a submission on Stage 1 of the pRDP in respect of the FMA 

rules, as the Operative Christchurch City Plan (Operative Plan) contains extensive site-

specific rules in relation to the Land, as a result of Environment Court Decisions. There was 

no indication that this site-specific solution, which includes fill and excavation rules, would not 

be carried over to the pRDP.  

10 The Submitters assumed that the site-specific rules would be included in either Stage 2, or the 

subsequent Stage 3 which transpired.  

Identification of submission as out of scope 

11 As previously identified above at paragraph 8, the Submitters were not included on the list of 

submitters identified by the Council as being out of scope in relation to the Stage 3 Natural 

Hazards proposal.  

12 The issue of scope was initially raised at an informal mediation in relation to the Land, where 

the Council wished to confirm that everything sought in the submission was within scope. The 

Submitters confirmed they considered the submissions lodged were within scope.  

13 At the formal mediation, counsel for the Council identified that the part of the submission on 

the FMA rules was considered to be out of scope. We have been unable to identify any 

document in which the Council has set out that this part of the submission is out of scope.  

Why the submission is within scope 

14 The High Court in Palmerston North City Council v Motor Machinists Limited
2
 adopted the 

approach it had previously outlined in Clearwater v Christchurch City Council
3
as to whether a 

submission is “on” a plan change. 

15 In summing up the High Court stated: 

[91] To sum up: 

(a) This judgement endorses the bipartite approach taken by William Young J in 

Clearwater Christchurch City Council in analysing whether a submission made 
                                                      

2
 [2013] NZHC 1290 

3
 Clearwater Resort Ltd v Christchurch City Council HC Christchurch AP34/01, 14 March 2002 
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under Schedule 1, clause 6(1) of the Act is “on” a proposed plan change. That 

approach requires analysis as to whether, first, the submission addresses the 

change to the status quo advanced by the proposed plan change and, 

secondly, there is a real risk that persons potentially affected by such a 

change have been denied an effective opportunity to participate in the plan 

changes process. …”
4
 

16 The Council considers that the part of the Submission addressing the FMA rules was outside 

the scope of Stage 3 of the pRDP. The Submitters contend that this approach is incorrect. The 

two ‘prongs’ of the test as outlined in Motor Machinists are considered below.  

Does the Submission address the change to the status quo advanced by the proposed plan 

change?  

17 The Submitters consider that this problem has arisen due to the staged approach the Council 

has taken to the pRDP, in particular, the splitting up of various chapters so that only ‘part’ of a 

chapter is notified.  

18 The Submitters seek site specific changes, which are within scope of the changes to be made 

under the pRDP as a whole.  

19 As already explained, no submission on the FMA rules was made on Stage 1, as the 

anticipated site-specific rules (to align with the Operative Plan) were expected to be released 

at Stage 2, at the same time the zonings for the Land were identified. When it became 

apparent that there was going to be a Stage 3, which would include the balance of the Natural 

Hazards Chapter, we considered this would be the time where site-specific rules would be 

included. 

20 For the reasons outlined above, which identify the issues of the staged approach taken to the 

pRDP, it is submitted that the Panel should take an overall approach to what can be 

considered “on” the plan change, particularly given the site-specific circumstances applicable 

to the Land.  

21 When it became apparent that the provisions were not proposed to be included at stage 3, a 

submission was made to seek the inclusion of rules within the pRDP to address the FMA 

rules. 

 

 

 

                                                      

4
 Palmerston North City Council v Motor Machinists Limited n 4 [91] 
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Is there a risk that persons potentially affected by such a change have been denied an 

effective opportunity to participate in the process? 

22 The relief sought in this instance is entirely site-specific, and will only have an effect on the 

Land owned by the Submitters. Further, the proposed changes sought in the submission are 

consistent with the result achieved by the Operative Plan. This approach was included within 

the Operative Plan as a result of extensive litigation, with involvement and evidence from 

many other parties.  

23 Therefore, it is considered that there is no risk that other persons will be prejudiced by the 

acceptance of this submission.  

24 However, if this part of the submission is not considered to be within the scope of Stage 3 this 

will be prejudicial to the Submitters. As stated already, the Land has been the subject of a 

number of Court decisions since the Operative Plan was first notified. To exclude the 

Submitters from this process will add to the Submitters’ consenting requirements.  

Panel’s ability to make decision  

25 If the Panel does consider that the submission is out of scope, and that scope is limited to 

individual stages as notified, the Panel still has the ability to grant the relief sought by the 

submission. The Canterbury Earthquake Christchurch Replacement District Plan Order 2014 

(the Order) sets out that the Panel must make a decision on a proposal
5
, and has the ability 

to make any changes to the proposal it considers appropriate, and is not limited to making 

changes within the scope of the submissions made on the proposal
6
. 

26 Additionally, the Panel is also authorised to re-consider any decision it has already made on 

another proposal, if it is necessary or desirable to do so to ensure that the replacement district 

plan is coherent and consistent
7
. Given the agreement that has been reached between the 

Council and the Submitters in relation to introducing rules that support the development of 

areas identified for residential development within the Land, it is appropriate that the Natural 

Hazards stage 1 decision is aligned with this approach.  

27 Any change made to a previous decision must be done in accordance with Clause 13(6) of the 

Order, which outlines that the Panel may direct the Council to either: 

 Make changes of no more than minor effect; or 27.1

 Prepare and notify a new proposal, and invite submissions on the new proposal in 27.2

accordance with Schedule 1.  

                                                      

5
 Clause 12 of the Order 

6
 Clause 13(2) of the Order 

7
 Clause 13(5) of the Order 
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28 It is submitted that the notification of a new proposal is unnecessary, as the amendments to 

the previous decision will have a no more than minor effect.  

29 A similar power exists under the Resource Management Act 1991 at s181(3), which allows a 

territorial authority to alter a designation in a plan, without formality, provided that certain 

criteria are met. These criteria are that: 

 The alteration has a no more than minor change to effects, or involves only minor 29.1

changes/adjustments to boundaries; 

 Directly affected owners and occupiers have been notified and have agreed; and 29.2

 The Territorial authority and requiring authority both agree.  29.3

30 Case law in relation to what constitutes a “minor change to effects” under s181(3) may be 

helpful in determining the meaning of a “change of no more than minor effect” under the 

Order.  

31 Quay Property Management Limited v Transit New Zealand
8
 determined that “a ‘modification’ 

is defined as ‘an act of making changes to something without altering its essential nature or 

character’. This test was adopted by Environment Judge Smith in Hope t/a Victoria Lodge v 

Rotorua District Council
9
.  

32 It is submitted that the proposed change to the FMA rules sought in the submission does not 

alter the essential nature or character of the Natural Hazards Chapter. All objectives and 

policies will still be met, and the impact of the change will have no impact on anyone other 

than the Submitters.  

Final alternative relief 

33 Finally, if the Panel does not agree with the above submissions, there is scope for the Panel to 

make a change in relation to proposed rule 5.8.4 in relation to the rural land, as this rule was 

notified at Stage 3. The Submitters seek that the Panel make this change, if it does not 

consider it can make the requested change to Stage 1 text.  

34 Rule 5.3.1 in Decision 6 of the Panel, relates to residential, commercial and industrial zones, 

and regulates activities and earthworks in the FMA. Proposed Rule 5.8.4 also regulates 

activities and earthworks in the FMA, in Rural, Specific Purpose and Open Space zones. 

Proposed Rule 5.8.4 was notified at stage 3, and is before the Panel at this stage.   

35 It is submitted that under this approach, no changes are required to the Stage 1 rules, 

however an addition will be needed to Proposed Rule 5.8.4 (as it currently only cross-

                                                      

8
 W02/00 Kenderdine J, 29 May 2000 [para 167] 

9
 Alan Hope t/a Victoria Lodge and others v Rotorua District Council [2010] NZEnvC 7.  
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references to Rule 5.3.1.). It is submitted that it would be appropriate for the proposed ‘P16’ 

included in the evidence of Ruth Evans
10

 to be included as part of Rule 5.8.4. 

   

Dated 23 February 2016 

 

_____________________________ 

Sarah Watson / Jamie Robinson 

Counsel for Christ’s College Canterbury and G and J McVicar 

 

 

                                                      

10
 Evidence in Chief of Ruth Evans dated 21 January 2016, Attachment B at page 15.  


