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May it please the Hearings Panel 

 

1 This is a memorandum on behalf of Christ’s College Canterbury and Graeme 

and Joy McVicar (the Submitters), submitter number 3677. No further 

submissions have been made on submission 3677 (the Submission).  

2 The purpose of this memorandum is to outline why the Submission is within 

the scope of Stage 3 for the Panel to make a determination in relation to the 

Flood Management Area provisions in Chapter 5 of the proposed 

Replacement District Plan (pRDP). 

Background 

3 The land that is the subject of the submission is located at 225 – 311 

Worsleys Road (the Land). The Land is shown on planning maps 45 and 50.  

4 Parts of the Land were identified as being within the ‘Floor Level and Fill 

Management Area’ (now the Flood Management Area (FMA)) at stage 1 of 

the pRDP. The Land was then zoned a combination of Rural Port Hills, Rural 

Urban Fringe, Residential Suburban and Residential Hills at stage 2 of the 

pRDP. Finally, parts of the Land were identified as being subject to the High 

Flood Hazard Management Area and the Flood Ponding Management Area at 

Stage 3.  

5 The Christchurch City Council (Council) has raised the question of scope
1
 

with the Panel, in relation to submissions where the area of land has already 

been decided upon by the Hearings Panel in its Stage 1 Natural Hazards 

Decision.  

6 The Independent Hearings Panel (Panel) issued a minute dated 29 October 

2015, which included a table of submitters the Council had identified as been 

out of scope in relation to Stage 3 Natural Hazards. The minute gave those 

parties identified 5 working days to outline reasons why they were considered 

to be within scope. The Submitters were not identified on this list of submitters 

considered by the Council to be out of scope.  

 

                                                      

1
 Memorandum of Counsel filed in advance of pre-hearing meeting for Natural Hazards Stage 3 (Part) at 

paragraphs 10, 12 and 13.  
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Reason for no submission at Stage 1 

7 The Submitters did not make a submission on Stage 1 of the pRDP, as the 

Operative Christchurch City Plan (Operative Plan) contains extensive site-

specific rules in relation to the Land, as a result of Environment Court 

Decisions. There was no indication that this site-specific solution, which 

includes fill and excavation rules, would not be carried over to the pRDP.  

8 The Submitters assumed that the site-specific rules would be included in 

either Stage 2, or the subsequent Stage 3 which transpired. This assumption 

was based on the fact that the site-specific solution for fill and excavation was 

within the Subdivision Chapter of the Operative Plan.  

Identification of submission as out of scope 

9 As previously identified above at paragraph 6, the Submitters were not 

included on the list of submitters identified by the Council as being out of 

scope in relation to the Stage 3 Natural Hazards proposal.  

10 The issue of scope was initially raised at an informal mediation in relation to 

the Land, where the Council wished to confirm that everything sought in the 

Submission was within scope. The Submitters confirmed they considered the 

submissions lodged were within scope.  

11 At the formal mediation, counsel for the Council identified that the Submission 

was considered to be out of scope. We have been unable to identify any 

document in which the Council has set out that the Submission is out of 

scope.  

Why the submission is within Scope 

12 The High Court in Palmerston North City Council v Motor Machinists Limited
2
 

adopted the approach it had previously outlined in Clearwater v Christchurch 

City Council
3
as to whether a submission is “on” a plan change. 

13 In summing up the High Court stated: 

[91] To sum up: 

(a) This judgement endorses the bipartite approach taken by 

William Young J in Clearwater Christchurch City Council in 

analysing whether a submission made under Schedule 1, 

                                                      

2
 [2013] NZHC 1290 

3
 Clearwater Resort Ltd v Christchurch City Council HC Christchurch AP34/01, 14 March 2002 
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clause 6(1) of the Act is “on” a proposed plan change. That 

approach requires analysis as to whether, first, the 

submission addresses the change to the status quo 

advanced by the proposed plan change and, secondly, there 

is a real risk that persons potentially affected by such a 

change have been denied an effective opportunity to 

participate in the plan changes process. …”
4
 

14 The Council considers that the Submission was outside the scope of Stage 3. 

The Submitters contend that this approach is incorrect. The two ‘prongs’ of the 

test as outlined in Motor Machinists are considered below.  

Does the Submission address the change to the status quo advanced by 

the proposed plan change?  

15 The Submitters consider that the problem arising has resulted from the staged 

approach the Council has taken to the pRDP, in particular, the splitting up of 

chapters.  

16 The Submission seeks site specific changes, which are within scope of the 

changes to be made under the pRDP as a whole.  

17 As already explained, no submission was made on Stage 1, as the anticipated 

site-specific rules (to align with the Operative Plan) were expected to be 

released at Stage 2, at the same time the zonings for the Land were identified. 

When it became apparent that there was going to be a Stage 3, which would 

include the balance of the Natural Hazards Chapter, we considered this would 

be the Stage where site-specific rules would be included. 

Is there a risk that persons potentially affected by such a change have 

been denied an effective opportunity to participate in the process? 

18 The relief sought in the Submission is entirely site-specific, and will only have 

an effect on the Land owned by the Submitters. Further, the proposed 

changes sought in the Submission are taken from the Operative Plan. These 

were included within the Operative Plan as a result of extensive litigation, with 

involvement and evidence from many other parties.  

19 Therefore, it is considered that there is no risk that other persons will be 

prejudiced by acceptance of this Submission.  

                                                      

4
 Parlmerston North City Council v Motor Machinists Limited n 4 [91] 
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20 However, if the Submission is not considered to be within the scope of Stage 

3 this will be prejudicial to the Submitters. As stated already, the Land has 

been subject to court proceedings since the Operative Plan was first notified. 

To exclude the Submitters from this process will be extremely detrimental to 

the Submitters.   

Conclusion 

21 We consider that the Submission is within the scope of the Stage 3 notified 

provisions. 

Dated 22 December 2015 

 

  

______________________ 

Sarah Watson/Jamie Robinson 

Counsel for the submitters 


