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Introduction 

1. My name is Yvonne Legarth.  

2. I hold the qualifications and experience set out in my statement of evidence on 

Proposal 14
1 (for the Crown) and on Proposal 9

2 (for Ngai Tahu).   

3. I am familiar with the Code of Conduct for Expert Witnesses in the Environment 

Court Practice Note (2014) and confirm that I have complied with it in preparing 

this rebuttal evidence. In particular I confirm that my evidence is within my area of 

expertise and the opinions I have expressed are my own except where I have 

stated that I have relied on the evidence of other people. I have not omitted any 

facts known to me that may be material in influencing my evidence. 

 
Scope of Evidence 
 

4. This evidence has been prepared as rebuttal evidence in response to matters 

raised in two statements of evidence filed by Pauline Fiona Aston;  

(a) For Radford Family (Submission No. 2368) in relation to  definitions 

(waterbody and springs), tiered activity status (RD and NCA) for 

waterbody setbacks, and the deletion of Rule 6.6.2.3.5 D1 in respect of 

Site of Ngai Tahu Cultural Significance. 

(b) For Kennaway Park Joint Venture Partnership (submission no. 2368) in 

relation to deletion of the Proposed Note in Rule 6.6.2.3.5 D1 that requires 

Council to consult with tangata whenua upon any application being 

required under the water body setback rules.  

Executive Summary 

5. I rely on previous evidence of Mr Long (Proposal 8 for the Council)3 in respect of 

the definition of springs and support the definition provided in that previous 

evidence.  I consider that consistency in the use of defined terms promotes clarity, 

and assists with interpretation. 

                                                
1
 EIC Yvonne Legarth Proposal 14 Paragraphs 1.2 to 1.4 http://www.chchplan.ihp.govt.nz/wp-

content/uploads/2015/03/495-Crown-Evidence-of-Yvonne-Legarth-20-3-151.pdf 
2
 EIC Yvonne Legarth Proposal 9 paragraph 3 http://www.chchplan.ihp.govt.nz/wp-

content/uploads/2015/12/3722-Ng%C4%81i-Tahu-Evidence-of-Yvonne-Legarth-corrected-clean.pdf 
3 EIC Mr Long Proposal 8 - Subdivision, Development and Earthworks Proposal (Part), paragraphs 7.44 to 7.4.8 

and Attachment A, page 108 revised version dated 21 May 2015 page 103 http://www.chchplan.ihp.govt.nz/wp-
content/uploads/2015/03/310-CCC-Mr-Andrew-Long-Subdivision-Planning-21-5-15.pdf 
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6. I agree with Ms Aston
4
 that there needs to be an appropriate setback from 

environmental asset waterways, and that a non-complying activity rule is not 

necessary to manage potential adverse effects within water body setbacks.  

7. I disagree with Ms Aston that Council’s Proposed Rule 6.6.2.3.5 in respect to 

SoNTCS should be deleted, along with the Proposed Note in Rule 6.6.2.3.5 D1 

that requires Council to consult with tangata whenua upon any application being 

required under the water body setback rules.  

8. The amendment made in the Council’s revised version of Rule 6.6.2.3.5 promotes 

clarity by replacing the term ‘silent files’ with ‘Sites of Ngai Tahu Cultural 

Significance’, and I support this amendment to use consistent terms.  However I 

disagree with deleting the Proposed Note in Rule 6.6.2.3.5 D1 (and from the other 

rules in Proposal 6) that requires Council to consult with tangata whenua upon any 

application being required under the water body setback rules. 

Definition of spring and rules for water body setbacks that apply to springs  

9. Ms Aston agrees that the definition of water bodies includes springs
5
 and also 

includes a definition of ’springs
6
’.  

10. A definition of ‘springs’ has been provided in the evidence of Mr Long (for the 

Council) in respect of Proposal 8 – subdivision, development and earthworks7. 

 

“DEFINITIONS Spring means a spring is where groundwater emerges to the 

surface and forms a pool, the head of a waterbody, or discharges into a 

waterbody; either on a permanent or intermittent basis. [[#1145 Mahaanui 

Kurataiao Ltd and Te Rununga O Ngai Tahu, page 27] [#495 The Crown, page 

154]” 

11. I consider that the definition in Council’s revised version dated 21 May 2015 

clarifies the provisions in the plan that specifically deal with springs, and that the 

use of terms consistently throughout the plan assists with interpretation and ease 

of use.   

12. Ms Aston states that no party has specifically requested that setbacks apply to 

springs
8
.   The evidence of Mr Dale

9
 is that a spring is part of a waterbody as 

defined in Section 2 of the Resource Management Act 1991 (RMA).  Including 

                                                
4
 EIC of Ms Aston for Radford Family, 18 February 2016, paragraph 8.3 

5
 EIC of Ms Aston for Radford Family, 18 February 2016, paragraph 6.1 

6
 EIC of Ms Aston for Radford Family, 18 February 2016, paragraph 7.2 

7
 EIC Mr Long Proposal 8 revised version dated 21 May 2015 page 103 http://www.chchplan.ihp.govt.nz/wp-

content/uploads/2015/03/310-CCC-Mr-Andrew-Long-Subdivision-Planning-21-5-15.pdf 
8
 Ms Aston EIC for Radford Family, 18 February 2016, paragraph 6.1 

9
 Mr Dale EIC for Ngai Tahu, 10 December 2014, paragraphs 12 to 15 
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springs in the definition of water bodies clarifies this
10

, and the setbacks requested 

by parties (including Ngai Tahu) for waterbodies also apply to springs where those 

springs have been classified.  

Non-complying activities within water body setbacks 

13. I agree with Ms Aston
11

 that there needs to be an appropriate setback from 

environmental asset waterways.  I consider that two different consenting regimes 

are not necessary within water body setbacks to ensure potential effects are 

addressed. 

14. I agree that a non-complying activity is used in a plan to signal that an activity is 

considered to be inappropriate.  In my opinion a non-complying status for activities 

within a water body setback is not necessary in this instance.  In my opinion the 

Council’s revised proposal is consistent with the objectives and policies in the 

CRPS that recognise activities may be appropriate within water body margins, 

where development is located and designed so that it functions in a way that 

avoids adverse effects on significant natural and physical resources
12

. 

15. The characteristics of the margins of water bodies contribute to their natural 

character.  I note that RMA s.6 (a) applies to water bodies and their margins (as 

well as the coastal environment) and that natural character is to be protected from 

inappropriate subdivision, use and development in giving effect to the purpose of 

the Act.    

16. I consider that the classification of the rule should promote flexibility in site design, 

so that the location of earthworks, storm water infrastructure, sediment treatment, 

access and building platforms can be considered, designed and located to avoid 

potential significant adverse effects on cultural values and water quality where 

possible in the first instance, and to avoid, remedy or mitigate other potential 

effects. 

17. The rules implement the Objectives and Policies in the Replacement Plan.  

Council’s Proposed Objective 6.6.1.1 focuses on the protection of water bodies 

and their margins from inappropriate use and development; managing water body 

margins in a way that protects, and enhances the values and functions of the 

water body and its margins. Broadly, Council’s Proposed Policy 6.6.1.1.1 is to take 

a catchment approach to protecting, or enhancing where degraded, the form, 

                                                
10 I note the following amended definition of water body was sought in the Stage 2 Ngai Tahu submission, and is 
also set out in the EIC of Ms Stevens for Ngai Tahu dated 10 December 2015 in relation to the definitions (and 
other) proposals. “Water bodies : means fresh water or geothermal water in a river, lake, stream, pond, wetland, 

or aquifer, or any part thereof, that is not located within the coastal marine area and for the avoidance of 
doubt includes waipuna/springs.” 
11 EIC of Ms Aston for Radford Family, 18 February 2016, paragraph 8.3 
12

 CRPS Objective 5.2.1(g) 
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functions and ecology of waterbodies and their margins to maintain or improve 

(where degraded) water quality, and other use, biodiversity and amenity values, 

while providing for appropriate activities and existing land uses.  

18. There are many objectives and policies in the CRPS that apply to the integrated 

management of water bodies and their margins.  CRPS Objective 5.2.1 deals with 

the location, design and function of development, with CRPS Objective 5.2.1(g) 

providing some guidance on how location and design is to manage effects on 

those resources.     

19. The provisions in CRPS Chapter 7 deal directly with fresh water management.  

Broadly, CRPS Objective 7.2.1 provides for the sustainable management of 

freshwater resources, recognising that the use of water provides for people’s 

needs, and for activities associated with freshwater values.  It also provides for 

safeguarding the life supporting capacity, preserving natural character, and 

providing for reasonably foreseeable requirements.  CRPS Objective 7.2.3 is to 

maintain or improve overall water quality and includes safeguarding the life-

supporting capacity of ecosystems and their processes.    

20. The CRPS Policies that implement the Objectives in the RPS are wide ranging, 

and those in Chapter 7 recognise that land use may be appropriate, when 

undertaken in a manner that does not degrade water quality or values in 

waterbody margins.   This in my experience can be achieved through good design, 

however where the proposed design cannot achieve those outcomes, then Council 

should retain the discretion to decline. 

Activities within water body setbacks adjacent to Sites of Ngai Tahu Cultural 

Significance 

21. Ms Aston seeks the deletion of proposed rule 6.6.2.3.5 in respect to SoNTCS
13

.  

Council’s proposed amendment to rule 6.6.2.3.5 replaces the words ‘silent files’ 

with the term “Sites of Ngai Tahu Cultural Significance”. 

22. As I understand it, the change to rule 6.6.2.3.5 arises because the approach in the 

notified Replacement Plan to recognise and provide for the protection of SoNTCS 

was to ‘roll over’ into the proposed plan those existing rules that dealt with silent 

files.  The revised proposal replaces the term ‘silent file’ with ‘Sites of Ngai Tahu 

Cultural Significance’. 

23. I disagree with deleting the proposed rule 6.6.2.3.5 as sought by Ms Aston.  I note 

that Council’s Proposed Rule RD 6.6.2.3.4 is a restricted discretionary activity that 

                                                
13

 EIC Ms Aston for the Radford Family paragraph 9.1 
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controls earthworks, new buildings and structures within a rural water body 

setback, plantation forestry, and waterbody maintenance or enhancement works.  

24. Council’s Proposed Rule D1 6.6.2.3.5 picks up the same activities where these are 

adjacent to Sites of Ecological Significance and SoNTCS (silent files), and 

classifies those activities under a discretionary activity rule.   

25. Provisions dealing with water bodies and their margins in the CRPS and the 

proposed Replacement Plan objectives and policies are discussed in my 

paragraphs 13 to 20 (above). I consider that a discretionary activity rule would 

promote flexibility in site design, while providing sufficient discretion to implement 

the objectives and policies when considering the potential adverse effects on 

culturally or ecologically significant water bodies and their margins.  

26. A work programme is underway to refine mapping of SoNTCS, and related rules, 

and this could have an impact on proposals to revise these provisions and other 

references to SoNTCS in the plan.  

Consultation / notification provisions 

27. I disagree with deleting the Note in rule 6.6.2.3.5 that requires Council to consult 

with tangata whenua upon any application being required under the rules in 

respect to upstream or downstream rivers.   

28. My EIC on Proposal 19 – coastal environment
14

, and Proposal 6 water bodies 

deals with notification
15

.  Where a decision on a resource consent is to consider 

potential effects on cultural values or on Sites of Ngai Tahu Cultural Significance, 

decision makers will need information about those effects and any potential 

mitigation.  A requirement to consult, and providing the opportunity to make a 

submission by formally notifying the relevant runanga would ensure relevant 

information is made available to assist with decisions on consents. 

New Strategic Outcomes and Strategic directions (water and coastal environment) 

29. The Council, Crown and Ngai Tahu have discussed the inclusion of a new 

Strategic Outcome and Strategic Direction.   Agreement had not been reached at 

the time of writing this EIC.  I expect to be in a position to be able to update the 

Hearings Panel when presenting my evidence. 

                                                
14

 EIC Yvonne Legarth Proposal 19 coastal environment, 15 February 2016 paragraphs 44 to 55 
15

 EIC Yvonne Legarth Proposal 6, water body setbacks, 17 February 2016 paragraphs 76 to 79 
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Conclusion 

30. I consider that the definition of springs in the evidence of Mr Long on Proposal 816 

promotes clarity, and assists with interpretation. 

31. I agree with Ms Aston
17

 that there needs to be an appropriate setback from 

environmental asset waterways, and that a non-complying activity rule is not 

necessary to manage potential adverse effects within water body setbacks.  

32. I consider that replacing the term ‘silent files’ with ‘Sites of Ngai Tahu Cultural 

Significance’ in Council’s proposed Rule 6.6.2.3.5 is appropriate.   

33. In my opinion, the requirement that the Council must consult with tangata whenua 

should be retained in the plan when cultural values or Sites of Ngai Tahu Cultural 

Significance are to be considered under the waterbody setback rules.  Alongside 

this requirement, the plan should ensure there is an opportunity for Nga Runanga 

to make a submission by providing for formal limited notification where cultural 

values are to be considered.  In the event that any potential effects are mitigated 

as part of a development proposal, written approval could be provided by the 

Runanga and the council can then determine that formal notification of affected 

parties is not necessary. 

34. A work programme is underway to refine mapping of SoNTCS, and related rules, 

and this could have an impact on proposals to revise these provisions and other 

references to SoNTCS in the plan.  

 

Yvonne Legarth 

25 February 2016 

                                                
16 EIC Mr Long Proposal 8 - Subdivision, Development and Earthworks Proposal (Part), Attachment A, page 108 

revised version dated 21 May 2015 page 103 http://www.chchplan.ihp.govt.nz/wp-content/uploads/2015/03/310-
CCC-Mr-Andrew-Long-Subdivision-Planning-21-5-15.pdf 
17

 Ms Aston EIC paragraph 83 


