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1. INTRODUCTION 

 

1.1 These closing legal submissions are filed on behalf of the 

Christchurch City Council (Council) in relation to the Open Space 

Proposal (Stages 2 and 3) (Proposal) of the proposed Replacement 

District Plan (pRDP). 

 

1.2 The submissions address outstanding matters in relation to: 

 

(a) the proposed rezoning sought by Canterbury Sports Limited 

(CSL) of the site at 466-482 Yaldhurst Road from Rural 

Urban Fringe Zone (RUF) to Open Space Metropolitan 

Facilities Zone (OMF); 

 

(b) the proposed rezoning sought by the Elmwood Club Inc. of 

its site at 83D Heaton Street, from Open Space Community 

Parks Zone (OCP) to OMF; 

 

(c) the submission by Fulton Hogan seeking to rezone the 

existing Pound Road Quarry Open Space (as part of a land 

swap and deferred zoning where quarrying would be 

undertaken on the Templeton Golf Course site); 

 

(d) the relief sought by the Isaac Conservation and Wildlife 

Trust (Isaac Trust) in relation to "startle effects" on birds in 

its facility at Peacock Springs; and 

 

(e) the relief sought by Hands Off Hagley (HOH) in relation to 

Hagley Park. 

 

1.3 In addition, these submissions briefly outline the changes made to the 

Council's revised proposal dated 21 March 2016, and which are now 

reflected in the Council's final revised proposal. 

 

1.4 A tracked version of the Council's final revised Proposal is attached 

as Appendix 1 to these submissions. A clean version of the final 

revised Proposal is also provided, attached as Appendix 2. 
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2. THE PROPOSED REZONING SOUGHT BY CANTERBURY SPORTS 

LIMITED 

 

2.1 The Panel has heard evidence from the planning witness for the 

Council, Ms Carter, to the extent that she considers the scale and 

intensity of the potential development of the site that would be 

permitted under the OMF zoning sought by CSL would not be of a 

size, function, intensity or character typical of that found within rural 

areas.1   

 

2.2 Ms Carter is of the view that the activities that would be enabled by 

an OMF zoning would fall within the definition of "urban activity" under 

the Canterbury Regional Policy Statement (CRPS). This view was 

supported by Mr Millar.2  

 

2.3 As set out in the Council's opening legal submissions,3 the Council 

considers this gives rise to a legal issue in terms of whether the Panel 

can grant the rezoning relief sought by CSL, given the higher order 

policy impediment against any new urban activities outside of an 

urban area or greenfield priority area as delineated on Map A of 

Chapter 6 of the CRPS. 

 

2.4 The Panel directed the three planning witnesses who provided 

evidence on the rezoning sought by CSL conference to prepare 

"bespoke" provisions for the site.4  The planners produced a 

statement dated 16 March 2016 in which: 

 

(a) Ms Carter and Mr Millar confirmed that they consider the site 

cannot be zoned OMF as this would be inconsistent with the 

CRPS (Mr Phillips remained of the view that no 

inconsistency with the CRPS would arise); 

 

(b) Ms Carter considers that the site can be rezoned OCP to 

provide an "overall solution" for the submitters, by way of a 

base OCP zoning, and additional site specific rules which 

                                                                                                                                                
1  Evidence in Chief of Janice Carter, dated 19 January 2016 at paragraph 25.11. Transcript of Proceedings, 22 

February 2016, page 585 lines 35-39.  
2  Evidence in Chief of Darryl Millar, dated 27 January 2016 at paragraphs 45-50. 
3  At paragraph 6.24. 
4  Transcript of Proceedings, 22 February 2016, Mr Daysh at page 622, lines 36-40. 
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would provide for an ODP, 4% site coverage, a 15m height 

limit and 30% impervious surface coverage.  In Ms Carter's 

view this would not be inconsistent with the CRPS and is in 

her opinion the most appropriate planning solution; 

 

(c) If the Panel finds the activity is not inconsistent with the 

CRPS because of its location outside the urban limits, the 

planners agree OMF zoning is appropriate – subject to 

additional site specific controls.  In particular, an ODP, 15% 

site coverage, a 15m height limit, and 30% impervious 

surface coverage. 

 

2.5 The Council's position remains that an OMF zoning is not appropriate 

(due to the CRPS).  However, the OCP zoning and bespoke controls 

are, in the Council's view, an appropriate planning solution that does 

not offend the higher order documents. 

 

2.6 In the Council's submission, the key aspects of CSL's case in support 

of OMF zoning of the site (even with the site specific controls 

proposed in conferencing in place) appears to be that: 

 

(a) an OMF zoning would best reflect the currently consented 

activities, and CSL's aspirations for the site;5 

 

(b) the RPS is "neutral" in that recreation facilities of this size 

can be established on "either side of the boundary line".6  In 

particular, the proposed activity could come within the 

definition of "Rural Activity" in the RPS on the basis that the 

facilities "require a rural location";7 and 

 

(c) with respect to the effects of the proposal, these can be 

addressed (if there is no RPS issue) by a 15 metre 

maximum building height, 15% building coverage, 30% 

impervious surface coverage, 20 metre set back 

                                                                                                                                                
5  Transcript of Proceedings, 22 February 2016: Mr Phillips at page  585, lines 27 to 30, and Mr Chapman at 

page 542, lines 30 to 35. 
6  Transcript of Proceedings, 22 February 2016: Mr Chapman at page 538, lines 35 to 39. 
7  Transcript of Proceedings, 22 February 2016: Mr Phillips at page 586, at lines 5 to 10. 
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requirements, and landscaping – either through rules or an 

ODP.8 

 

2.7 By way of response to each of these matters, the Council reiterates 

that: 

 

(a) The fact that an OMF zoning might best suit CSL's future 

development aspirations for the site, is of little relevance.  

The key issue is whether the OMF zoning sought by CSL 

would meet the relevant statutory tests.  In particular, 

whether the zoning would give effect to the RPS, and is the 

most appropriate way to achieve the objectives of the 

pRDP.9 

 

(b) The Council disagrees with the proposition that the RPS is 

"neutral",10 and the proposed activities come within the 

definition of "Rural Activities" in the CRPS because they 

"require a rural location".11  In the Council's submission: 

 

(i) the scale of activity permitted under the OMF zone 

is urban in nature.  This remains the case, even 

with the site specific rules now proposed through 

conferencing.  Even with 15% building coverage, 

this would still allow for approximately 30,000m
2
 of 

buildings.  

 

(ii) there is nothing about the proposed activities that 

are inherently rural, or require a rural location.  The 

activities are intended to meet the needs of the 

urban population.  The only reason advanced by 

CSL as to why a rural location is required, is due to 

the need for less expensive land.  Cheaper land 

costs are likely to be desirable for a wide range of 

activities.  However, that does not mean those 

activities are rural, or require a rural location. 

                                                                                                                                                
8  Transcript of Proceedings, 22 February 2016: Mr Phillips at page  585, lines 5 to 20. 
9  This issue is extensively covered in the closing submissions of Paul Bridgman and others at paragraphs 29 to 

50. 
10  Transcript of Proceedings, 22 February 2016, Mr Chapman at page 538 line 34. 
11  Evidence in Chief of Jeremy Phillips, 27 January 2016 at paragraph 34. Transcript of Proceedings 22 February 

2016, Mr Phillips page 594 at lines 30 – 44. 
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(c) With respect to the effects of the proposal, the Council 

accepts that these can be managed through the proposed 

site specific rules.  However, as set out in the Council's 

opening legal submissions, there remains an impediment to 

the rezoning, in terms of the RPS. 

 

2.8 With respect to arguments raised in the closing legal submissions by 

CSL, its key submission appears to be that the urban limit applies to 

residential and urban activities – but not to recreational activities, and 

the CRPS is "neutral in the choice of locations for larger scale 

recreation activities".  The Council does not accept this submission.  

 

2.9 While some recreational activities can appropriately locate outside the 

urban limits, not all recreation activities are the same.  It is a question 

of the scale and nature of the activities. In the Council's submission 

the scale of activities that would be enabled by an OMF zoning would 

be urban in nature.  However, the scale of activity enabled under the 

OCP zoning and site specific controls supported by Ms Carter is less 

intensive, and therefore is not inconsistent with the CRPS. 

 
2.10 In relation to the closing submissions of Paul Bridgman and others, 

the Council does not accept the necessity for exclusion of clubrooms 

in Area 2, the inclusion of a code of conduct, or respite days.12  All of 

these restrictions are in the Council's view unreasonable given the 

other requirements including adherence to the ODP in terms of 

restricting certain activities (e.g. no outdoor recreation activities in 

Area 2, landscaping and setbacks, hours of operation, restriction on 

opening doors and windows on the northern facade of Area 1 and 2). 

 

2.11 Paragraph 20 of the Bridgman closing submissions13 records that 

Mr Millar stated that if there is a higher order policy impediment to 

rezoning, then the site should not be rezoned to Open Space, and 

should remain Rural Urban Fridge.  However, Mr Millar agreed on the 

stand that an Open Space zoning was appropriate.14   

 

                                                                                                                                                
12  Closing submissions at paragraphs 5 to 19. 
13  Dated 30 March 2016. 
14  Transcript of Proceedings, 22 February 2016, Mr Millar at page 603, line 36. 
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2.12 In terms of paragraphs 22 to 26 of the Bridgman closing submissions, 

the Council agrees that Mr London did not appear to understand the 

consequences of zoning the site OMF and, given the sparse 

landscape plan, did not properly assess the effects given the planning 

framework. 

 
2.13 The Council disagrees with paragraph 28 of the Bridgman closing 

submissions.  The planners were not asked to put the higher order 

policy impediments aside for the expert conferencing.  The higher 

order policy documents cannot be put aside, and remain relevant.  As 

the Council understands it, the planners were directed to conference 

with respect to agreeing on bespoke planning provisions for the site, 

in light of the planning framework as they consider it to be (noting that 

there is disagreement between Mr Phillips and Mr Millar and Ms 

Carter regarding the effect of the RPS). 

 
2.14 Accordingly, in the Council's submission, OMF zoning for the site 

(even with the proposed site specific rules) is not appropriate.  

However, the Council is supportive of rezoning the site to OCP, 

subject to the controls identified during conferencing to provide an 

appropriate site specific solution to the submitter – not contrary to the 

CRPS.  These provisions are included in the Council's revised 

proposal for the Panel's consideration. 

 

3. THE REZONING SOUGHT BY THE ELMWOOD CLUB 

 

3.1 As outlined in the Council's opening legal submissions, the Elmwood 

Club Inc (Club) in its submission has sought a rezoning of its site at 

83D Heaton Street, Christchurch from OCP to OMF.  However, as a 

result of discussions between the parties, it has been agreed between 

the Council and the Club that the site's underlying OCP zoning should 

be retained, with the Club's proposed development being provided for 

through site-specific rules. 

 

3.2 Mr Gow, on behalf of the Club, provided evidence that the Club's 

preferred position is that its proposal be provided for by way of a site-

specific restricted discretionary activity (without standards that trigger 

a default discretionary activity status). 
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3.3 Ms Carter's opinion is that the Club's proposal should be provided for 

as a restricted discretionary activity, but it should default to a fully 

discretionary assessment if what is applied for by the Club exceeds 

the standards set out in the restricted discretionary rule. 

 

3.4 This is an entirely orthodox and well-tested approach.  In the 

Council's submission it is appropriate that the Club's proposal be able 

to be assessed as a fully discretionary activity where it cannot meet 

the standards set out as part of the restricted discretionary rule, 

particularly because: 

 

(a) The Club does not currently have any plans prepared 

showing its proposed redevelopment, and allowing its scale 

and effects to be understood and assessed.15 

 

(b) In light of this uncertainty, it may be necessary to rely on 

fully discretionary activity status, to enable all of the effects 

of the Club's proposal (once finalised) to be properly 

assessed should the application fall outside what has been 

currently presented by the Club about the proposal. 

 

(c) As a planning proposition, providing for a restricted 

discretionary activity with no performance standards or 

parameters – after which an activity defaults to fully 

discretionary, does not reflect best practice.  The purpose of 

restricted discretionary rules is to allow for targeted 

assessment of effects against certain matters, where the 

type and scale of effects is certain and known. 

 

3.5 The Council also wishes to record that, to the extent that there is a 

difference of opinion on this matter between Ms Carter and Mr Gow, 

in the Council's submission the evidence of Ms Carter should be 

preferred on the basis that Ms Carter is a fully qualified planner, 

while, as Mr Gow acknowledged in cross-examination, he has no 

qualifications in planning.16 

 

                                                                                                                                                
15  See Transcript of Proceedings, 22 February 2016, pages 656 to 657, cross examination of Mr Gow. 
16  Transcript of Proceedings Open Space (Stage 2 and 3) Hearing, 22 February 2016, page 653, lines 33-35. 
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3.6 In relation to paragraphs 14 to 17 of the Club's closing submissions, 

the Council notes that the Specific Purpose Proposal decision has 

been released (Decision 19).  The Specific Purpose (Schools) Zone 

provides for restricted discretionary status for the Club's proposal 

which includes the Heaton School site.   

 

3.7 The set of rules providing for a restricted discretionary activity status 

is consistent with what the Council is proposing in the Open Space 

Community Parks Zone to provide for the Club's proposal.  The 

Council considers that the "RD 13 package" should be limited to a 

redevelopment in conjunction with the Heaton School. This package 

has been very carefully designed to work across the two sites. 

 

3.8 The rule package proposed by the Council is based on the 

information provided by the Club to date on the nature and scale of 

the proposal.  That proposal relies on development across both sites.  

 

3.9 It is possible that the Elmwood site alone could accommodate some 

elements of the Club's proposal.  However, the Council does not 

know what the Club's alternative proposal might be, if it cannot get 

land from Heaton Intermediate, and consequently is not in a position 

to propose an alternative set of rules.   

 

3.10 The closing submissions for the Club at paragraph 13 describe the 

Club's remaining concerns as being: 

 

(a) the area to which RD13 applies and the conditions (a) and 

(b) attached to the restricted discretionary status; 

(b) the number of standards in the matters of discretion; and 

(c) the definition of "major sports facility". 

 

The Area to which RD13 applies 
 

 
3.11 The access lot (Lot 2 DP 11232) is shared with other users and for 

other purposes and is not part of the net site by definition.  The 

Council is requiring a net contiguous site area of 6000sqm and does 

not consider it appropriate that the area of Lot 2 contributes to that.  
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3.12 Further, the Council does not consider it appropriate that the access 

lot be used to form part of any required setback given its quite distinct 

functions.  It is also considered appropriate that the setback required 

for buildings on Lot 1 be taken from the boundary between Lot 1 and 

Lot 2 rather than the far side of Lot 2 given the very significant trees 

located along the access. 

 
Building setback 
 

 
3.13 A building setback of 6m is a permitted activity.  The Club can apply 

for a setback of less than 6m as a Restricted Discretionary Activity.  

Accordingly, if the Club considers it needs a setback of less than 6m, 

this could form part of the overall Restricted Discretionary application, 

with suitable justification.  As indicated in the previous paragraph the 

setback from the boundary between Lot 1 and Lot 2 is needed for this 

site because of the large protected trees in this location.   

 

3.14 Given the protected trees on the site (which qualify for protection 

under Chapter 9 of the Plan through being over 10m in height on 

public land), it is questionable whether the Club will be able to locate 

a building closer than 6m in any case.  However, if it can, it would 

form part of the overall Restricted Discretionary application (noting 

that there are also rules in Chapter 9 that restrict works within the 

dripline of a protected tree). 

 

Site coverage 

 

3.15 In terms of paragraphs 22 to 24 of the Club's closing submissions, the 

Council does not agree that the Canterbury Museum site is more 

comparable to the Elmwood site.  As discussed in the evidence of Ms 

Carter, the Canterbury Museum site coverage reflects the existing 

development already on the site. In addition its central city location 

does not require part of the site to be dedicated to carparking and the 

surrounding environment consists mainly of larger scale buildings in 

contrast to the surrounding residential areas around Elmwood Park.   
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Landscaping 

 

3.16 At paragraph 25 of its closing submissions, the Club discuss 

landscaping requirements, and suggest that these are not needed. 

However, in response, the Council notes that the landscaping 

requirements have already been confirmed through Decision 

19.    Accordingly, the Council has retained the same provisions in the 

open space proposal and considers the requirements will assist in 

mitigating the effects of large scale built development contemplated 

by the Club's proposal by providing screening for the surrounding 

residential environment.  

 

Major Sports Facility / Community Facility 

 

3.17 The Club's closing submissions at paragraphs 34 to 40 also cover the 

issue of the definition of "community facility" (and whether the Club’s 

proposed activities come within this definition).  As set out in the 

Council’s opening legal submissions, if the Club owns the buildings, 

they cannot come within the definition of Community Facility.  The 

Council also notes that a community facility is only a permitted activity 

on sites over 10,000m
2
 (see Rule 18.2.2.IP14). A smaller site defaults 

to restricted discretionary activity status. 

 

3.18 Further, the Club will not be able to rely on the definition of 

community facilities for all the activities proposed on the site (for 

example, the proposed bowling facility will clearly be an indoor 

recreation facility for the bowling club).    

 

3.19 As Ms Carter indicated in her evidence,17 when an application for 

consent is eventually lodged by the Club, the Council processing 

officers will identify the activities and the accompanying definition that 

“best fit” each component of the Club’s proposal, which at this stage 

currently comprises a number of activities.  The processing officers 

will be obliged to assess the proposal against all relevant definitions, 

and resulting requirements for consent.18   

 

                                                                                                                                                
17  Rebuttal Evidence of Janice Carter for the Open Space (Stage 2 and 3) Hearing, 4 February 2016 at 

paragraphs 10.5 - 10.7. 
18  Rebuttal Evidence of Janice Carter for the Open Space (Stage 2 and 3) Hearing, 4 February 2016 at 

paragraphs 10.5 - 10.7. 
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3.20 It is incorrect in any event to portray the Council's position on 

"community facilities" as relating simply to the ownership issue.   

 
Ownership and Lease issues 
 

 
3.21 The Council does not intend to further deal in the present context with 

the issue as to who owns the existing buildings and proposed new 

facilities once built as it does not seem necessary for the Panel's 

decision making.  Suffice to say however it would seem the Club's 

activities are only partially covered by the very old licence to occupy, 

and as conceded by the Club in its closing, the terms of the licence 

(not lease) agreement are somewhat ambiguous.19   

 

3.22 Overall, in the Council’s submission, the package of rules proposed 

for the Elmwood site is appropriate given the current knowledge of 

the proposal and the site.  This conclusion is supported by Decision 

19 (which confirmed equivalent provisions for the neighbouring 

intermediate school site).  Both Proposals - Specific Purpose and 

Open Space - provide for the joint use of the school site and the 

Elmwood Park portion.  The rules are more or less identical in effect. 

 
4. THE FULTON HOGAN REZONING PROPOSAL 

 

4.1 Fulton Hogan Limited (Fulton Hogan) lodged a submission seeking 

to rezone the existing Pound Road quarry Open Space, as part of a 

land swap and deferred zoning, where quarrying would be 

undertaken on the Templeton Golf Course site. 

 

4.2 The Council presented detailed evidence and legal submissions in 

relation to the Fulton Hogan rezoning and land swap proposal during 

the hearing of Chapter 17 Rural (Stage 2). Ms Carter, the Council's 

planning witness for this hearing, confirmed to the Panel that she had 

read the planning evidence presented for the Council in that hearing 

by Ms Radburnd, and that she agreed with and adopted that 

evidence.20  The Panel also called Ms Radburnd to answer questions 

in relation to her evidence.   

 

                                                                                                                                                
19  Elmwood Club Incorporated Closing Submission, 30 March 2016 at paragraph 35. 
20  Rebuttal Evidence of Janice Carter, dated 4 February 2016 at paragraph 2.3. 
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4.3 The reasons why the Council is opposed to Fulton Hogan's proposal 

are comprehensively set out in Part 7 of the Council's closing legal 

submissions for the Chapter 17 Rural (Stage 2) Hearing.21  By way of 

a high level summary of those reasons, the Council considers that: 

 

(a) Deferred zonings create uncertainty and are inconsistent 

with the directions around clarity and certainty contained in 

the statement of expectations and strategic objective 3.3.2. 

 

(b) The proposed deferred zoning in this case is particularly 

uncertain, and relies on a number of matters beyond the 

Council's control or indeed Fulton Hogan's control.  In 

particular, uncertainty arises in relation to: 

 

(i) the decision on a reserve exchange by the Minister 

of Conservation; 

 

(ii) the execution of various commercial agreements to 

which the Council would not be party; and 

 

(iii) dependence on appropriate off-site ecological 

mitigation being able to be provided, when it is not 

clear if this can be achieved. 

 

(c) There is further uncertainty because the Fulton Hogan 

proposal relates to land that Fulton Hogan does not own, or 

have any reliable future prospect of owning or otherwise 

gaining access to.22  

 

(d) There is a risk to the Council of it being left with a failed 

asset which it cannot lease, or otherwise put to a useful 

purpose.  There are considerable financial and planning 

uncertainties which are evident even from a review of the 

Rules proposal advanced by Mr Dean Chrystal in his 

evidence in the Rural (Stage 2) Hearing.23  These 

uncertainties are further illustrated in the Proposed 

                                                                                                                                                
21  Rural (Stage 2) Proposal: CCC Closing Submissions, 8 December 2015. 
22  Rural (Stage 2) Proposal: CCC Closing Submissions, 8 December 2015 at paragraph 7.5. 
23  Refer to Attachment 1 to Evidence in Chief of Mr Chrystal for the Rural (Stage 2) Chapter. 
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Chapter 18 provisions attached to the evidence of 

Mr Chrystal in the Open Space hearing, and in particular the 

need for a bond as part of the controlled activity rule 

(18.2.5.2).24 

 

(e) As the Court noted in the Foreworld Developments Limited v 

Napier City Council,25 deferred zoning can result in 

"Unmeetable expectations [being] raised and the Council is 

put under pressure to spend money it has decided, as a 

matter of managing the city in an integrated fashion, to 

commit elsewhere….Deferred zoning has the distinct 

potential to pre-empt analysis that is still to be done."26 

 

(f) In the present case, the Fulton Hogan proposal creates the 

same problems as those identified in the Foreworld 

Developments case in that: 

 

(i) It would lead to inappropriate expectations that the 

Templeton Golf Course would be quarried and the 

significant indigenous vegetation would be lost.   

 

(ii) It has the potential to pre-empt the necessary 

analysis for the reserve exchange and application 

to remove indigenous vegetation.   

 

(g) There is currently sufficient aggregate to support the existing 

processing facility at Pound Road site for a further 

25 years.27  Therefore, although the Templeton Golf Course 

land may be suitable for quarrying, other land is available.  

There are no earthquake recovery reasons to support the 

rezoning and there is plenty of time for Fulton Hogan to 

progress its proposals through the usual processes. 

 

(h) The values of the indigenous vegetation on the Templeton 

Golf Course site are significant in terms of section 6(c) of the 

RMA, and the Council has an obligation to protect those 

                                                                                                                                                
24  Transcript 19 February 2016, pages 496 to 497. 
25  Foreworld Developments Limited v Napier City Council W08/05. 
26  Foreworld Developments Limited v Napier City Council W08/05 at paragraph 20. 
27  Evidence in Chief of Mr Savage on Chapter 17 Rural (Stage 2) Proposal at paragraph 70. 
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values under the CRPS.28  The Golf Course is subject to a 

Site of Ecological Significance overlay. 

 

(i) The purported recreational benefits of a new golf course in 

the quarry are also questionable.  Mr Moore's evidence to 

the Panel in the Rural hearing, highlighted that the proposal 

is likely to be disruptive to existing members, and may result 

in the cost of new memberships tripling.29 Further, it is 

submitted that the international quality focus of the proposed 

new course is likely to be at the expense of local golfers and 

therefore in conflict with the Council's role under the LGA 

2002.30 

 

4.4 These submissions will now address issues arising from Fulton 

Hogan's closing legal submissions for this topic.  This will involve a 

more detailed consideration of a number of the high level issues 

identified above. 

 

Decision-making process 

 

4.5 In its closing legal submissions,31 Fulton Hogan submits that there is a 

need for "co-ordinated decision-making" between the three Panels, 

and that this requires "each of the three Panels have a part in the 

decision on the rezoning requests".32     

 

4.6 In light of the particular Fulton Hogan proposal with aspects across 

three Proposals, it is respectfully submitted that: 

 

(a) the Rural Panel, being the Panel which heard the main body 

of evidence on the topic, ought to take a lead role in 

determining the appropriateness of the totality of the Fulton 

Hogan rezoning proposals, including the proposed deferred 

Rural Quarry zoning; 

 

                                                                                                                                                
28  Canterbury Regional Policy Statement, Objective 9.2.3, Policy 9.3.1 and 9.3.2. 
29  Transcript of Proceedings Rural (Stage 2) Hearing, 23 November 2015, page 626 and 627. 
30  See sections 10, 11 and 11A of the Local Government Act 2002. 
31  At paragraphs 10 to 12. 
32  Paragraph 12 of Fulton Hogan's closing submissions. 
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(b) the Open Space Panel has a distinct role in determining the 

appropriateness of the proposed deferred Open Space 

(Templeton) zone (bearing in mind that much of the relevant 

evidence has already been provided to the Rural Panel and 

that is where the evidence was tested through cross-

examination); and  

 

(c) the Natural and Cultural Heritage Panel should consider the 

appropriateness of the activity status for clearance of 

significant indigenous vegetation.   

 

4.7 On this basis, and subject to the crossover issues discussed above, it 

is appropriate for this Panel to consider whether the proposed 

deferred rezoning of the existing Pound Road quarry to an Open 

Space zoning is the most appropriate means of achieving the relevant 

objectives of the Plan, including consideration of the relevant 

provisions. The Council's position remains that it is not the most 

appropriate method for achieving objectives in the Proposal.  

 

4.8 However, consistent with the Council's position taken in the Rural 

hearing, the Council's view is that there is sufficient justification in the 

Rural hearing alone to decline the Fulton Hogan proposal seeking an 

Open Space zoning (deferred or otherwise). 

 

4.9 Put simply, Open Space zoning (deferred or otherwise) is not needed 

to enable a golf course development on the quarry site.  It is already a 

permitted activity under the proposed rules of the Rural Quarry Zone 

(RuQ Zone).  The RuQ Zone permits a range of non-quarry related 

activities (including recreation, golf courses, driving ranges, 

conservation activities) that are appropriate either before or after 

quarrying.  Fulton Hogan therefore can already be certain that its golf 

course proposal can be accommodated on the quarry site, without the 

need for a resource consent or plan change.   

 

4.10 Having regard to plan objectives and the statement of expectations 

requirements for seeking a clear, concise and easy to understand 

plan and minimisation of the number extent and prescriptiveness of 

development controls (Strategic Objective 3.3.2 and the Statement of 
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Expectations), it is submitted that inclusion of a permitted activity rule 

for golf courses and related activities in the RuQ Zone, is significantly 

more clear, concise and easy to use than the OCP (Templeton Golf 

Course) provisions promoted by Fulton Hogan for the existing quarry 

site. The provisions as currently proposed by Fulton Hogan are 

confusing and not "plan ready". 

 

Section 32 Analysis and ecological considerations 

 

4.11 This part of the submissions responds to arguments raised in Fulton 

Hogan's closing legal submissions related to the adequacy of the 

section 32 analysis, and ecological considerations. 

 

Driver for rezoning and RDA status for clearance of indigenous vegetation 
 

4.12 Fulton Hogan has stated a key reason for the deferred zoning and the 

reduced activity status for clearance of vegetation as being to avoid 

re-litigation about the potential effects of the quarry proposal.33  

 

4.13 In the Council's submission, these concerns are unfounded.  

Obtaining consents for new quarrying projects is a standard practice 

given quarrying can produce significant environmental effects. The 

consent process enables targeted and project specific conditions to 

be included in the consent. This aspect would be lost if reliance is 

placed on the RuQ provisions, which were drafted to provide for 

existing quarries only. 

 

4.14 Even under the operative City Plan where quarrying is a non-

complying activity outside of the RuQ Zone, all resource consents 

(non-complying) for new quarries applied for since 2006, have been 

granted. Two new quarries have been granted resource consent this 

year alone.   

 

4.15 The Council recognises the importance of aggregate for the City, and 

has given much greater recognition to quarrying activity in the pRDP.  

Indeed, the Council considers that this plan is the most enabling of 

quarrying activity than any previous district plan through its permitted 

                                                                                                                                                
33  Evidence in Chief of Dean Chrystal at paragraph 42. 
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activity status in the existing RuQ Zones and discretionary in other 

Rural Zones.34  

 

Adequacy of section 32 analysis of costs of vegetation removal 
 

4.16 During the hearing, Ms Radburnd was questioned by Mr Daysh with 

respect to her views on the sufficiency of Mr Chrystal's section 32 

assessment.35  Ms Radburnd identified a lack of consideration of the 

costs from the loss of ecological values (which would inevitably result 

from quarrying the Templeton Golf Course) as a key concern with the 

section 32 assessment. 

 

4.17 Fulton Hogan rejects this in its closing legal submissions, referring to 

various clauses in Mr Chrystal's section 32 report relating to the costs 

associated with the loss of significant ecological values.36   

 

4.18 The Council acknowledges these references.  However, in the 

Council's submission, the issue remains that the section 32 

assessment does not sufficiently quantify the cost of the loss of this 

vegetation.  The key difficulty in trying to quantify these costs (relating 

to a matter of national importance (section 6(c) of the RMA)) is that 

Fulton Hogan has sought to de-couple the indigenous vegetation 

clearance aspect of the proposal from the quarrying rezoning by 

stating it will be subject to a separate consent process.  In Ms 

Radburnd's view, this is inappropriate given that vegetation clearance 

is an inherent and potentially significant adverse effect resulting from 

the quarrying activity. 

 

4.19 In the Council's view, it is insufficient to rely on Fulton Hogan's 

evidence which says that "biodiversity could be better off"37 or "has 

the potential to be better off"38(emphasis added) or that an off-set 

package could be achieved,39 when no such package has been 

                                                                                                                                                
34  See table at paragraph 6.5 of the Council's closing submissions for the Rural (Stage 2) Hearing, dated 8 

December 2015 . 
35  Transcript of Proceedings Open Space (Stage 2 and 3) Hearing, 22 February 2016, Mr Daysh at page 698, 

lines 43-45. 
36  At paragraph 14. 
37  Evidence in Chief of Mr Chrystal for the Rural (Stage 2) Hearing, 29 October 2015, paragraph 114. 
38  Attachment to Evidence in Chief of Mr Chrystal for the Rural (Stage 2) Hearing, 29 October 2015. 
39  Attachment to Evidence in Chief of Mr Chrystal for the Rural (Stage 2) Hearing, 29 October 2015. 
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provided to test these views, and when Council's own ecological 

evidence presents a contrary view.40  

 

4.20 The Council does not dispute that offsetting is a mechanism 

supported by the RPS and the pRDP to address any residual effects 

of the loss of significant indigenous biodiversity.  However, what is in 

question is whether offsetting is a feasible option in this instance in 

light of the values which would be lost.   

 

4.21 In this regard, Dr Partridge expressed strong reservations, noting that 

"even the best offset package would lead to the loss of long 

established kowhai trees and their associated values"41 and "until 

such time as a comprehensive impact management measures 

package including biodiversity offsetting has been developed by 

Fulton Hogan, any assessment of the ecological gains and losses 

cannot be made".42    

 

4.22 As Ms Radburnd stated in evidence in both the Rural and Open 

Space hearings, in the absence of any such offset proposal (and the 

ability for it to be properly assessed), it is inappropriate to signal in the 

Plan that quarrying of a site of such ecological significance could be 

appropriate.43   

 

How uncertain is the indigenous vegetation clearance consent? 

 
4.23 At paragraph 15 of its closing submissions, Fulton Hogan takes issue 

with Ms Radburnd's statement in response to questions to the Panel 

that the resource consent application for clearance of the site of 

ecological significance (SES) (and an offset proposal) would be "very, 

very difficult".44  Fulton Hogan submits that at best, the Council could 

argue that the outcome of a resource consent application would be 

uncertain.45   

 

                                                                                                                                                
40  Evidence in Chief of Trevor Partridge for the Rural (Stage 2) Hearing, 16 October 2015, section 6.  
41  Evidence in Chief of Trevor Partridge for the Rural (Stage 2) Hearing, 16 October 2015 at paragraphs 6.18. 
42  Evidence in Chief of Trevor Partridge for the Rural (Stage 2) Hearing, 16 October 2015 at paragraph 6.17. 
43  Evidence in Chief of Ms Radburnd for the Rural (Stage 2) Hearing, 16 October 2015 at paragraph 11.40. 

Transcript of Proceedings Open Space (Stage 2 and 3) Hearing, Ms Radburnd at page 683, line 40. 
44  Transcript of Proceedings Open Space (Stage 2 and 3) Hearing. Ms Radburnd at page 685, lines 15-25. 
45  Closing Submissions of Fulton Hogan, 30 March 2016 at paragraph 18. 
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4.24 By way of response it is noted that the activity status for clearance of 

an SES proposed by the Council is non-complying.   

 

4.25 Moreover the opinion of the Council's ecological expert, Dr Partridge 

was that "there are significant risks to the ecological values of the 

Templeton Golf Course from an off-set approach".46  Dr Partridge 

elaborates on these difficulties being: 

 

(a) the likely loss of the kowhai trees;47 

(b) propagation prospects are unknown;48 

(c) the successful translocation of invertebrate communities is 

likely to be difficult;49 

(d) there may be difficulties finding appropriate offset site;50 and 

(e) even if a site was found, there will be establishment risk and 

ongoing management costs to consider.51 

 
4.26 In light of this, in the Council's submission, it is far from certain that an 

application to clear vegetation in the SES (necessary to enable 

quarrying) would succeed, And that Ms Radburnd's conclusion is fully 

justified.  

 
How uncertain is the reserve exchange? 

 

4.27 This part of the submissions responds to matters raised in Fulton 

Hogan's legal submissions regarding the uncertainty of the exchange 

of land under the Reserves Act. 

 

4.28 Fulton Hogan in its closing legal submissions submits that the 

evidence of Mr Wedge in relation to the Reserves Act process for the 

proposed land swap should be given "little or no weight" because Mr 

Wedge has no "legal qualifications".52 

 

4.29 The Council acknowledges Mr Wedge is not legally trained.  

However, Mr Wedge was giving evidence in his capacity as a Senior 

Planner in the Council's Parks Department, and is familiar with 

                                                                                                                                                
46  Evidence in Chief of Mr Partridge for the Rural (Stage 2) Hearing, 16 October 2015 at paragraph 6.1. 
47  Evidence in Chief of Mr Partridge for the Rural (Stage 2) Hearing, 16 October 2015 at paragraph 6.7 and 6.8. 
48  Evidence in Chief of Mr Partridge for the Rural (Stage 2) Hearing, 16 October 2015 at paragraph 6.12. 
49  Evidence in Chief of Mr Partridge for the Rural (Stage 2) Hearing, 16 October 2015 at paragraph 6.14. 
50  Evidence in Chief of Mr Partridge for the Rural (Stage 2) Hearing, 16 October 2015 at paragraph 6.10. 
51  Evidence in Chief of Mr Partridge for the Rural (Stage 2) Hearing, 16 October 2015 at paragraph 6.11. 
52  Paragraph 28 of the Fulton Hogan closing legal submissions. 
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Reserves Act issues and processes.  Particular legal issues in 

relation to the Reserves Act have been dealt with by counsel through 

legal submissions. 

 

4.30 With respect to specific matters raised in paragraph 28 of Fulton 

Hogan's closing submissions: 

 

(a) Mr Wedge acknowledged in his Highlights package to the 

Panel on 16 November 2015 that the Council does have the 

opportunity to seek public consultation under section 15(2) 

of the Reserves Act if the rezoning had been granted. 

 

(b) Mr Wedge's evidence is that he considers the Golf Club is 

required under section 17(2)(d) of the Reserves Act to 

manage the Reserve for golf activities that are compatible 

with protecting the indigenous flora or fauna.  However, Mr 

Wedge did not state that the golf club was required to "halt 

or alter the current decline" in values of the indigenous 

vegetation. 

 

(c) In the Council's submission, paragraph 28(b) of Fulton 

Hogan's closing legal submissions misrepresents Mr 

Wedge's evidence, by recording his evidence as being that 

the renewal of the lease could change the terms to 

"specifically protect ecological values".  In the Transcript of 

Proceedings,53 Mr Wedge refers to a mechanism in the lease 

agreement to put management practices into place.  In his 

Rebuttal,54 Mr Wedge stated that the Council through its 

internal property leasing team can work with the Golf Club to 

ensure their operational management practices align with 

sections 17 and 42(2) of the Reserves Act.  The Golf Club's 

lease requires them to comply with all statutes, ordinances, 

regulations and bylaws relating to the leased land (including 

in relation to indigenous vegetation). 

 

(d) With respect to paragraph 28(c) of the Fulton Hogan closing 

legal submissions, the Council agrees that section 114 of 

                                                                                                                                                
53  Transcript of Proceedings Rural (Stage 2) Hearing, page 145, line 20. 
54  Rebuttal Evidence of Mr Wedge for Rural (Stage 2) Hearing at paragraph 3.18. 
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the Reserves Act provides the ability for a lease to be 

varied.  However, this is provided that there is agreement 

between the administering body and the lessee.  In the 

Council's submission, while this is possible, there is no 

certainty that agreement would be reached due to the high 

level of risk for the Council associated with the exchange of 

the recreation reserve with the adjoining Fulton Hogan land. 

 

Reserves Act Processes 
 
4.31 Overall, with respect to the Reserves Act land swap and associated 

issues, in the Council's submission, for the proposed land swap to 

proceed it is desirable that the land exchange is of similar or greater 

value.   

 

4.32 The present proposal is to exchange a land parcel that currently 

supports an established and functioning recreational area, for a 

parcel of land which at the time of the exchange would be in the form 

of an exhausted quarry without any reserve values.  Accordingly, the 

value of the land at the time of the swap does not appear to be equal 

and there are significant issues about whether a land swap could or 

would proceed. 

 

What are the effects of a 5 year period of "uncertainty"? 

 

4.33 This part of the submissions responds to issues raised in Fulton 

Hogan's closing legal submissions in relation to the effects of a 5 year 

period of uncertainty.  Fulton Hogan refers in its closing legal 

submissions to the Proposed Residential New Neighbourhood Zone 

for Awatea which precludes residential activity around Carrs Reserve 

until such time as the Kart Club relocates (as an example of deferred 

zoning supported by the Council).55  

 
4.34 In the Council's submission, the two proposals are not comparable 

because:   

 

(a) The Awatea RNN land is an identified Greenfield Residential 

Priority Area.  Accordingly, not rezoning it for residential 

                                                                                                                                                
55  Rule 14.9.2.5 - NC3 in Revised Proposal, attachment C to CCC Memorandum of Counsel dated 17 March 

2016, page 32. 
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purposes, would be inconsistent with the Land Use 

Recovery Plan and would not be giving effect to Chapter 6 

of the Canterbury Regional Policy Statement.  In any event, 

it is not a deferred zone as such. 

 

(b) As is apparent from the Annual Long Term Plan, the Council 

proposes to fund replacement facilities for the Kart Club 

elsewhere at a cost of $3.5 Million (+GST).  

 

(c) There is certainty that the Kart Club will relocate - either by 

surrendering its lease (or at worst, when its lease expires). 

Overall, there is much higher degree of certainty in relation 

to the Awatea New Neighbourhood rezoning than in relation 

to the rezoning sought by Fulton Hogan. 

 
 
4.35 Lastly, the Chair and Mr Daysh both asked questions about the use of 

deferred zoning as a planning tool in other district plans around the 

country.  Council acknowledges that deferred zoning is a method 

used elsewhere, but Ms Radburnd gave evidence that Council has 

intentionally sought to avoid the use of deferred zoning when the 

processes (or outcome of those processes) for uplifting the deferral 

are highly uncertain.  

 

4.36 The Council expressed a similar view in respect of a submitter 

proposal for deferred residential zoning of Cranford Basin.56 

 

4.37 For the reasons given above, in this case the Council considers 

deferred zoning to be less appropriate than other methods available 

to Fulton Hogan, due to the considerable uncertainty involved, 

thereby not meeting the requirements of section 32 of the RMA. 

 

5. THE RELIEF SOUGHT BY THE ISAAC TRUST 

 

5.1 By the time of the hearing, it was common ground between the 

Council and Isaac Trust that there were only two matters that 

remained in dispute between them.  These were: 

 

                                                                                                                                                
56  Closing Legal Submissions of Christchurch City Council for the Rural (Stage 2) Hearing, page 3 paragraph 2.5. 
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(a) whether the proposed amendment to provide for shooting 

ranges within the Open Space McLeans Island zone (OMI) 

as a discretionary activity where they are within one 

kilometre of Peacock Springs, was within the scope of the 

Isaac Trust's submission; and 

 

(b) the appropriate setback from the Isaac Trust's facilities at 

Peacock Springs for fireworks that might be let off as part of 

major sports facilities, and whether this should be two 

kilometres or five kilometres. 

 

The scope issue 

 

5.2 The Council in its opening legal submissions expressed a concern as 

to whether the proposed discretionary activity rule for shooting ranges 

within one kilometre of Peacock Springs was within the scope of the 

Isaac Trust's submission because: 

 

(a) there is no specific reference in the Isaac Trust's submission 

to any concern in relation to effects on birds from shooting 

ranges in the open space zone; and 

 

(b) the Isaac Trust's submission further notes that it "support[s] 

provision for recreation facilities, except" for the activities 

that are listed.57 

 

5.3 The Isaac Trust in its opening legal submissions submitted that the 

amendments were within scope because, when the Isaac Trust's 

submission is read as a whole, "a reasonable submitter with a 

concern about the activity status of shooting ranges could not have 

been satisfied that the Trust's submissions would not affect their 

interests".58  As such, in the Trust's submission, no prejudice can be 

said to arise from the Panel approving the rule regarding shooting 

ranges. 

 

                                                                                                                                                
57  See paragraph 6.5 of the Council's opening legal submissions. 
58  Opening Legal Submissions on behalf of the Isaac Conservation and Wildlife Trust, 18 February 2016 at 

paragraph 36. 
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5.4 The Council does not accept the Isaac Trust's submission on this 

point, and remains of the view that the relief is not within scope for the 

reasons set out above.  With respect to any parties who might be 

prejudiced, the Council notes the Christchurch Handloaders 

Association (CHA) is within one kilometre of the Isaac Trust's 

facilities.  While the CHA can (presumably) rely on existing use rights 

with respect to its current facilities, if the rule sought by the Isaac 

Trust was in place, it would need a resource consent for any further 

expansion in the future.   

 

5.5 In the Council's submission, the CHA is at least one party who would 

clearly be prejudiced by the granting the Isaac Trust's requested 

relief. 

 

5.6 The revised proposal does include a rule on its merits, should the 

Panel decide that the proposal is in fact within scope.  However, the 

Council also notes that the Isaac Trust appears to have scope to 

introduce noise limits as an alternative (in terms of startle effects) 

which is currently being explored as an alternative to the shooting 

range 1km rule. 

 

5.7 In the Record of Decision of 30 March 2016, the late further 

submissions filed on behalf of the New Zealand Deerstalkers' 

Association Incorporated (North Canterbury Branch) (NZDA), the 

Christchurch Pistol Club (CPA), and the New Zealand Handloaders 

Association (NZHA) in opposition to the relief requested by the Isaac 

Trust (collectively the Organisations) were accepted by the Panel in 

relation to the Chapter 6 Proposal. The Organisations are existing 

activities in the vicinity of the Isaac Trust's wildlife reserve.  

 

5.8 All three Organisations submit that they will be materially 

disadvantaged by the proposal in the Isaac Trust's submission to 

make shooting ranges a fully discretionary activity in the OMI Zone, 

and seek that the permitted activity status of shooting ranges in the 

notified proposal is retained.  

 

5.9 The various parties have been engaging in discussions about 

possible solutions since the Decision of 30 March 2016, but as 
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mentioned in the Council's memorandum dated 5 April 2016, a 

facilitated mediation is sought. 

 

5.10 In the Decision dated 30 March 2016, Sir John Hansen commented 

that it would be appropriate for the Organisations to reach an agreed 

position with the Isaac Trust and the Council. 

 

5.11 The Council respectfully requests that the Panel keep the Open 

Space Proposal open in relation to the Isaac Trust matter until: 

 

(a) a facilitated mediation has occurred pursuant to the 

memorandum filed on behalf of the Council on 5 April 2016;  

 

(b) the Council files a revised proposal following the facilitated 

mediation identifying any points of disagreement between 

the Council, the Isaac Trust and the Organisations; and 

 

(c) the Council, the Isaac Trust and the Organisations have 

made sequential brief closing submissions, limited to the 

matters of disagreement identified in the revised proposal, 

with the Council having final right of reply. 

 

The appropriate setback for fireworks 

 

5.12 With respect to the appropriate setback for fireworks from major 

sports facilities, the Panel heard evidence from Dr Trevathan for the 

Isaac Trust that a setback of 5 kilometres was required to reduce 

startle effects.59  Mr Camp for the Council gave evidence that a 

setback of 2 kilometres was appropriate. 

 

5.13 To attempt to clarify the reasons for this difference in opinion, the 

Panel directed that the experts produce a conferencing statement.60  

The key findings of the conferencing statement were: 

 

(a) The experts agreed that a source noise level of 100dB  

LAFmax at 100 metres was a reasonable basis for an 

                                                                                                                                                
59  Evidence in Chief of Dr Trevathan at paragraph 41. 
60  Dated 22 February 2016. 
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indicative study of noise from commercial scale fireworks 

displays.61  

 

(b) The experts also agreed that source fireworks noise level 

will result in a noise level of approximately 75 dB LAFmax at 

1500 metres, and 60 dB LAFmax at 5000 metres, although it 

was acknowledged that noise levels could be higher or lower  

depending on the presence or absence of certain factors 

(wind, temperature, screening, air absorption).62 

 

(c) The only available data for a commercial-scale fireworks 

display in Christchurch was brief measurements from the 

2016 Sparks event in Hagley Park (13 February 2016). Dr 

Trevathan's measurements suggested that a number of 

detonations were louder than the source level, while Mr 

Camp (who was not able to measure sound levels but 

listened to the event from a distance of 4.5 kilometres from 

the fireworks) estimated that noise levels were less than the 

source level from that distance.63 

 

(d) Dr Trevathan recommended a 5 kilometre setback as he 

considered this would generally ensure that noise from 

commercial fireworks events would not exceed 60 dB LAFmax 

within the Peacock Springs Conservation Area.64 

 

(e) Mr Camp supported a 2 kilometre setback, on the grounds 

that a 5 kilometre setback may be too stringent, and is hard 

to justify given the established shooting ranges and bird 

scaring devices in the area.65 

 

                                                                                                                                                
61  Expert Conferencing Statement – Chapter 18 Open Space 22 February 2016, Acoustic Experts at paragraph 

4.1. 
62  Expert Conferencing Statement – Chapter 18 Open Space 22 February 2016, Acoustic Experts at paragraph 

4.2  - 4.4. 
63  Expert Conferencing Statement – Chapter 18 Open Space 22 February 2016, Acoustic Experts at paragraph 

4.7-4.9. 
64  Expert Conferencing Statement – Chapter 18 Open Space 22 February 2016, Acoustic Experts at paragraph 

5.1. 
65  Expert Conferencing Statement – Chapter 18 Open Space 22 February 2016, Acoustic Experts at paragraph 

5.2. 
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(f) Reference was also made to the two international studies 

upon which Mr Camp based his view on the startle effects of 

noise on birds (with copies of those attached).66 

 

5.14 In the Council's submission, while there may be some technical basis 

for requiring a setback larger than 2 kilometres on the basis of 

modelled noise attenuation over distance, this ignores two key 

factors: 

 

(a) First, the Isaac Trust's activities are located in an 

increasingly noisy environment.  There is an established 

shooting range within a kilometre of the Isaac Trust's 

facilities, not to mention the existing airport noise.  Both 

sources produce noise effects, and the shooting range 

appears to have 24 hour operation.  In those circumstances, 

seeking to control fireworks from recreation and sporting 

facilities within a 5 kilometre set back does not, in the 

Council's submission, seem reasonable.   

 

(b) Secondly, while there was reference by the experts to 

international research on "startle effects", it was 

acknowledged that despite the long standing presence of 

the gun club, there has been no research undertaken as to 

the susceptibility of the species of birds kept by the Isaac 

Trust to startle effects from either gun shots, fireworks, or 

any other activity.67   

 

Limit on major sports facilities  

 

5.15 The Council wishes to raises one additional matter that has arisen 

during the course of the recent Chapter 2 (Definitions) Proposal 

Hearing.
68

 The Council accepts that there is an argument to be made 

that prior to the recommended amendment of the definition of major 

sports facility, the agreement of the Council to alter Rule 18.4.2.1 P4 

to limit major sports facilities within 500m of the Peacock Springs 

Conservation and to limit fireworks to within 2000m when associated 

                                                                                                                                                
66  Expert Conferencing Statement – Chapter 18 Open Space 22 February 2016, Acoustic Experts, see section 6. 
67  Transcript of Proceedings Open Space (Stage 2 and 3) Hearing, 19 February 2016. Cross-examination of Dr 

Trevathan by Mr Laing, page 428 lines 14-29.  
68   Transcript of Proceedings Definitions Hearing, 31 March 2016 at page 59. 
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with a major sports facility could have been interpreted to include 

minor sports facilities as well.  Consequently the Council has agreed 

to recommend that minor sports be added to the rule  and the 

associated rule 18.4.2.3 RD10 rule.  This is shown in the revised 

proposal. 

 

5.16 In the Council's submission, in these circumstances a setback of 

2 kilometres for setting off of fireworks associated with major sports 

facilities is a more reasonable and justified planning approach.   

 

6. THE SUBMISSION BY HANDS OFF HAGLEY 

 

6.1 As the Council noted in its opening legal submissions, it has attended 

mediation and a number of informal discussions with Hands Off 

Hagley (HOH) for the purpose of seeing whether the Council and 

HOH could agree on specific amendments to the provisions that 

would address HOH's concerns. 

 

6.2 During the hearing,69 in response to questions from the Panel in 

relation to the precise nature of their concerns, HOH confirmed that 

they seek: 

 

(a) a new zone for Hagley Park with objectives, policies and 

rules;70 

 

(b) that the "spirit" of the Hagley Park management plan be 

embedded into the rules;71 

 

(c) stronger recognition of the heritage values of the Park;72 

 

(d) that the Park is not used for parking (on the grass) during 

temporary events;73 and 

 

                                                                                                                                                
69  Open Space (Stage 2 and 3) Hearing, 17 February 2016. 
70  Transcript of Proceedings Open Space (Stage 2 and 3) Hearing, 17 February 2016, questioning of Professor 

Kissling by Mr Daysh,  page 341, line 1 – 12. 
71  Transcript of Proceedings Open Space (Stage 2 and 3) Hearing, 17 February 2016, questioning of Professor 

Kissling by Mr Daysh,  page 342, line 11– 14. 
72  Transcript of Proceedings Open Space (Stage 2 and 3) Hearing, 17 February 2016, questioning of Professor 

Kissling by Hon Lester Chisholm,  page 332, line 8-12. 
73  Transcript of Proceedings Open Space (Stage 2 and 3) Hearing, 17 February 2016, questioning of Professor 

Kissling and Ms Dingwall by Mr Neill, page 344 – 346. 
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(e) they are uneasy about the proliferation of commercial 

activities in the Park (permanent). 

 

6.3 In addition, the Chair asked the Council to confirm, in its closing legal 

submissions, whether there were any "process issues" in terms of the 

Panel making a decision to provide a new zone for the Park.74 

 

6.4 We respond to each of these matters in turn under the headings 

below. 

 

A new zone for Hagley Park 

 

6.5 The Panel will be well aware of the passion displayed by members of 

HOH for Hagley Park.  In the Council's submission it appears to be 

this passion, and belief in the Park's uniqueness which is the driving 

force behind the Club's submission seeking that Hagley Park have its 

own bespoke zone (unique to the Park and not applying to any other 

public open space in Christchurch). 

 

6.6 Having a separate zone just for Hagley Park runs counter to the 

policy direction of reducing the number of different types of open 

space zones (to simplify the Plan and make it more user friendly).75  

The Council, in discussions with HOH, has however endeavoured to 

understand the nature of HOH's concerns with the proposed OCP 

zoning.   

 

6.7 As a result of those discussions, the Council and HOH have agreed 

on amendments to the objectives, policies and rules that apply to 

Hagley Park through the proposed OCP zoning, and HOH has largely 

confirmed its support for these amendments.  The Council has also 

proposed additional amendments to the rules that apply to Hagley 

Park through the OCP zone, in response to specific areas of concern 

identified by HOH in its memorandum dated 15 March 2016 as 

follows: 

 

(a) Rule 18.2.3.1 – Minimum building setback from road 

boundaries. HOH sought an increased setback from road 

                                                                                                                                                
74  Transcript of Proceedings Open Space (Stage 2 and 3) Hearing, 17 February 2016, page 391, lines 30-39. 
75  Objective 3.3.2 Strategic Directions Chapter. 
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boundaries to 20m.76  The Council has provided for this in its 

revised proposal as a permitted activity, with setbacks less 

than 20m provided as a restricted discretionary activity 

(rather than restricted discretionary for 20m setback and full 

discretionary where the setback is less than 20m as 

requested by HOH). 

 

(b) Rule 18.2.3.2 – Minimum building setback from an internal 

boundary. The Council confirms that the 10m setback from 

an internal boundary (sought by HOH) already applies to 

Hagley Park, and so no change is required.77 

 

(c) Rule 18.2.3.6 – Maximum building footprint, site coverage 

and impervious surfaces. The single building size has been 

reduced from 500sqm to 300sqm as a permitted activity.  

HOH requested that the single building size be reduced from 

500sqm to 100sqm.  The average size of buildings currently 

in Hagley Park is close to 300sqm.  The Council considers it 

too onerous to require resource consent for every building 

greater than 100sqm. 

 

(d) Matters of discretion – Additional matters for Hagley Park 

18.7.1.14 and 18.7.2.6.  A number of minor amendments 

have been added to the wording of these matters of 

discretion as requested by HOH,78 and additional reference 

to them included for some activities listed in Rules 18.2.2.3, 

18.2.2.4  and the built form standards in 18.2.3.  

 

6.8 As a general comment, the Council notes that 18.1.3 Objective 3 a.  

begins with the qualifier “Activities, buildings and structures within 

open spaces are of a scale, form and design which…viii protect 

the heritage and visual landscape characteristics of Hagley Park and 

its primary function for outdoor active and passive recreation and 

sporting activities".  This objective makes it clear that the outcome 

sought is not preventing development within Hagley Park but 

                                                                                                                                                
76  Memorandum from Hands off Hagley  Inc  in  respect to proposed amendments, dated 15 March 2016 at page 

8. 
77  Memorandum from Hands off Hagley  Inc  in  respect to proposed amendments, dated 15 March 2016 at page 

8. 
78  Memorandum from Hands off Hagley  Inc  in  respect to proposed amendments, dated 15 March 2016 at page 

9. 
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ensuring that the scale, form and design of development proposed for 

Hagley Park is appropriate. 

 

6.9 Consequently while not all of the suggestions by HOH have been 

recommended to be included in the Final Revised Proposal the 

Council considers that the further changes discussed above and 

incorporated in the revised proposal implement 18.1.3 objective 3 – 

Character, quality, heritage and amenity, subclause a viii.   

 

6.10 It is not clear, beyond these amendments, what further changes HOH 

seek as part of a bespoke zone despite the closing submissions of 

HOH. 

 

6.11 In the Council's submission, Hagley Park is a park that is primarily 

used for public recreation.  The most appropriate zoning for the Park 

is OCP zoning, noting that the parts of the Park which have special 

heritage value or characteristics are proposed to be protected through 

Chapter 9.   

 

6.12 HOH refers to Hagley Park's historic heritage at pages 3 to 5 of its 

closing submissions, but it is submitted that this is a matter for the 

Panel in its Chapter 9 deliberations.  It is not appropriate to re-litigate 

these issues in the context of the current hearing.  For the Panel's 

ease of reference, attached to these submissions as Appendix 3 is a 

list of the heritage features in Hagley Park proposed to be protected 

as part of Chapter 9. 

 

6.13 Equally the question of temporary activities is being dealt with in the 

Chapter 6 hearings.   

 

"Embedding" the spirit of the Hagley Park Reserve Management Plan in 

the rules 

 

6.14 As the Panel is aware, the Hagley Park Management Plan (HMP) is a 

substantial document.  In the Council's submission, it is not clear 

following questioning of representatives of HOH during the hearing, 

which parts of the HMP they seek to be "embedded" in the District 

Plan, or how this would be achieved. 
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6.15 As a plan under the Reserves Act 1977, the HMP serves a different 

function to the provisions of a District Plan.  Accordingly, in the 

Council's submission to seek to "embed" principles of a Reserves 

Management Plan into a District Plan would be unusual and 

inappropriate.   

 

6.16 This would also ignore the fact that the HMP is not "frozen in time".  

The HMP and the approach taken in it will itself be subject to review 

from time to time, as part of a public process.  The HPMP being 

completed in 2007 predates the Canterbury earthquakes and is in 

need of review; it refers to objectives and policies in the current 

operative City Plan which are soon to be replaced by the 

Replacement District Plan. 

 

Stronger recognition of the heritage values of Hagley Park 

 

6.17 The amendments proposed by the Council to the objectives policies 

and rules relating to Hagley Park as part of the OCP zone do provide 

a greater, and appropriate, degree of recognition to the Park's 

heritage, and heritage characteristics. 

 

6.18 However, it is important that the provisions also recognise the Park's 

use as public active recreation space.  In the Council's submission, 

the revised provisions, in tandem with the provisions in Chapter 9, 

achieve an appropriate balance. 

 

The use of the Park for parking (on the grass) during temporary events 

 

6.19 With respect to parking in Hagley Park, in response to concerns 

raised by HOH, the Council has included an amendment to 18.2.2.1 

permitted activities in the OCP zone, that any permanent parking 

areas in Hagley Park for recreation activities or facilities are limited to 

existing formed car parks.  The effect of this is that providing 

additional formed car parking in Hagley Park requires resource 

consent as a restricted discretionary activity. 
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6.20 With respect to temporary parking on the grass during events, as the 

Council indicated during the hearing, this matter is addressed as part 

of the General Rules chapter.  There are no rules in this Chapter 

which permit parking on the grass as part of temporary events. 

 

Commercial activities in the Park (permanent) 

 

6.21 HOH also raised concerns during the Hearing about a "proliferation" 

of business opportunities within Hagley Park.79 However, as noted 

during questioning, these concerns related mainly to temporary, 

rather than permanent, commercial activities.80  

 

6.22 Permanent commercial activities are dealt with by section 54 of the 

Reserves Act 1977 which sets out some limited leasing powers of 

administering bodies in respect of recreation reserves. Under section 

54(1)(d) the Council may, with the prior consent of the Minister, and 

to the extent necessary to give effect to the principles under section 

17: 

 

d) grant leases or licences for the carrying on of any trade, 
business, or occupation on any specified site within the reserve, 
subject to the provisions set out in Schedule 1 relating to leases 
or licences of recreation reserves issued pursuant to this 
paragraph: 
… 

 
6.23 Section 54(1)(d) of the Reserves Act therefore empowers the Council 

to allow commercial activity on a permanent basis, provided that the 

activity is "necessary to enable the public to obtain the benefit and 

enjoyment of the reserve or for the convenience of persons using the 

reserve".  

 

6.24 Further, the permitted activity standards in the OCP Zone restrict the 

site coverage of ancillary office and retail activities (18.2.2.1 P10 and 

P11) and food and beverage outlets (18.2.2.1 P12).  Any ancillary 

office or retail activity, or food and beverage outlet that does not meet 

one or more of the activity specific standards is a restricted 

discretionary activity (18.2.2.3 RD7).  

 

                                                                                                                                                
79  Open Space Hearing Transcript of Proceedings, 17 February 2016, page 346 at line 10. 
80  Open Space Hearing Transcript of Proceedings, 17 February 2016, page 346 at line 31. 
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6.25 In response to HOH's concerns, additional matters for Hagley Park 

have been added to the matters of discretion for Council to consider 

when deciding whether to grant a resource consent (18.7.1.14 and 

18.7.2.6): 

 

18.7.1.14 15 Additional matters for Hagley Park 

a. Whether there are alternative convenient locations, 
venues or buildings outside Hagley Park where the 
activity/ facility could locate. 

b. Whether the scale of the proposed activity/facility is 
in proportion to the need generated by the 
recreational and sporting activities taking place within 
the park. 

c. The extent to which the activity/facility impacts on: 
i. the ability to accommodate future outdoor 

recreation and sporting activities; 
ii. the existing landscape qualities, including vistas, 

views into the park, water body margins, 
woodlands and group planting, and avenues of 
trees; and  

iii. the botanical and heritage features within the 
park. [Hands off Hagley, #2302, #3711, 
Memorandum to IHP, 15/3/2016] 

d. The length of time, where relevant, and the season in 
which the proposed activity/facility is proposed to be 
in operation and measures proposed to reinstate the 
area upon vacating the site. [Council, Rebuttal 
evidence of Ms Carter, para.9] 

 

6.26 It is submitted therefore that the proposed controls on commercial 

activity in the revised proposal, and the separate process under 

section 54 of the Reserves Act provide adequate protection from a 

"proliferation" of commercial activity in Hagley Park. 

 

Process issues with introducing a new zone 

 

6.27 First, HOH's submissions raises a question as to scope – whether or 

not HOH's submission can fairly and reasonably be said to be "on" 

the proposal as required by clause 6 of Schedule 1 of the Order in 

Council. On this point, the Council refers to and adopts the legal 

submissions presented in the Specific Purpose Stage 2 hearing.81 

 

6.28 Second, and related to the issue of scope, HOH's request raises 

issues of procedural fairness. The Council acknowledges, as 

                                                                                                                                                
81  Opening Legal Submissions for Christchurch City Council on the Specific Purpose (Part) Stage 2 Proposal, 2 

November 2015 at paragraphs 2.3 – 2.9. 
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highlighted by the Chair during the Hearing,82 that Hagley Park has 

been an issue before the public since the notification of the pRDP. 

Due consideration is also given to the fact that HOH's submission is a 

lay submission.83   

 

6.29 However, the Council's main concern relates to the lack of specificity 

in HOH's submission. HOH's submission is not clear as to what rules, 

policies or objectives it seeks in relation to a new zone for Hagley 

Park. The lack of specificity in HOH's submission impacts on the 

ability of the public to make an informed further submission  as other 

communities that use Hagley Park may not have been alerted to the 

types of changes that could occur if a new zone is developed.  

 

6.30 As Ms Carter commented during the Hearing,84 HOH is one of a 

number of organisations that use Hagley Park and the views on what 

can or should be done with Hagley Park are diverse. The lack of 

specificity in HOH's submission means that those who may be directly 

affected have not been adequately informed of what is proposed, and 

therefore have not had the chance to participate in the process on the 

basis of that proposal. 

 

6.31 We note the existence of clause 13(2)(b) of the Order in Council 

which provides that the Panel is not limited to making changes within 

the scope of the submissions made on the proposal. However, in the 

Council's submission, this power does not assist the present case 

due to the lack of clarity around what provisions HOH is seeking. 

 

6.32 It is submitted that a more appropriate avenue, should the Panel 

consider it necessary, is the exercise of the Panel's power under 

clause 13(4) of the Order in Council: 

 
(4)  If the hearings panel considers that changes are needed to 
deal with matters that are, in a material way, outside the scope 
of the proposal as notified and to deal with submissions on it, the 
panel must direct the council to— 
 

(a)  prepare and notify a new proposal; and 

                                                                                                                                                
82  Transcript of Hearing Open Space (Stage 2 and 3) Hearing, 17 February 2016, page 391 at line 35-39. 
83  Open Space (Stage 2 and 3) Hearing. Rebuttal evidence of Janice Carter, dated 4 February 2016 at paragraph 

9.1. 
84  Transcript of Hearing Open Space (Stage 2 and 3) Hearing, 17 February 2016, page 388 lines 30-46. 
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(b)  invite submissions on the new proposal in 
accordance with Schedule 1. 

 
6.33 Such an approach would enable consultation and input from the 

public through the submission and further submission process set out 

in Schedule 1 of the Order in Council. However, we note again, that 

as the situation currently stands, there is no clarity in terms of what 

HOH is seeking in a new zone, and the Council does not consider 

that there is any justification for a separate new zone. 

 

7. THE REVISED PROPOSAL 

 

7.1 The Council lodged with the Panel a revised version of the proposal 

for this matter on 21 March 2016. 

 

7.2 The Council lodges, with these submissions, a final version of the 

proposal.  The changes made to the proposal since the version of 

21 March 2016 include: 

 

(a) Rule 18.2.2.1, P12 a. was amended to include an exception 

from the 10,000m
2
 minimum site size requirement for food 

and beverage outlets for the Canterbury Museum and 

Robert McDougall Art Gallery site, as per a mediation 

agreement reached with Canterbury Museum #3351. 

 

(b) In response to the Memorandum of HOH filed with the Panel 

on 15 March 2016: 

 

(i) Rule 18.2.2.1, P15 was amended to exclude 

residential activity or guest accommodation within 

Hagley Park as a permitted activity.  

 

(ii) Rule 18.2.2.3, RD2 and RD4 were amended to 

include an additional set of matters of discretion 

specific to Hagley Park in 18.7.1.14. The additional 

matters broadly relate to the consideration of 

alternative locations for the proposed activity/ 

facility; the scale of the proposed activity/ facility 

and the extent to which it impacts on Hagley Parks 
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ability to accommodate future activities, its existing 

landscape qualities and its botanic and heritage 

features, and the length of time in which the 

proposed activity/ facility is to be in operation. 

 

(iii) Rule 18.2.2.4, D1 was amended to include 

reference to additional matters for Hagley Park in 

18.7.1.14 (as outlined above). 

 

(iv) Rule 18.2.3.1 was amended to include a greater 

minimum building setback from road boundaries for 

Hagley Park. 

 

(v) Rule 18.2.3.6 was amended in relation to building 

footprint, site coverage and impervious surfaces to 

refer to matters of discretion 18.7.2.6 instead of 

18.7.1.14; Table 1 was amended by reducing the 

maximum permitted building footprint in Hagley 

Park. 

 

(vi) Matters of discretion: 18.7.1.14 and 18.7.2.6 were 

added in relation to the additional matters which 

need to be considered for Hagley Park. The 

matters which 18.7.1.14 relate to are outlined 

above. The matters in 18.7.2.6 relate to building 

footprint, site coverage and impervious surfaces.  

  

(c) Change to the definition of Motorised Sports Facility to 

include a reference to truck racing (in Attachment A to the 

revised chapter) (as per Hearing Transcript, Commissioner 

Neill):85 

 

Motorised sports facility  

means the use of land, buildings or structures for 
motorised sports activity. Includes but is not 
limited to the following: 

a.    car, truck and/or motorbike racing tracks 
and ancillary buildings; [Isaac Trust, 
#2146.5, pg7] [Car Club, #2358.3, pg2] 

                                                                                                                                                
85  Transcript of Proceedings Open Space (Stage 2 and 3) Hearing, page 322 at line 15.
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[Chapter 18: Open Space Transcript, day 
1, pages 389-390, Mr Neill/Ms Carter] 

b.    go-kart racing tracks and ancillary 
buildings; [Car Club, #2358.3, pg2] 

c.     motorbike racing tracks; 

c.     accessory mechanical workshops; 

d.    accessory fuel storage and pumps; 

e.    spectator stands; and 

f.     accessory lighting, including support 
structures; and 

g.    club rooms/clubhouse. [Car Club, 
#2358.2, pg2] 

 

 

(d) Changes agreed with the Crown, and outlined in the 

attachment to the Crown's closing legal submissions.86  

 

(e) The insertion of the word "cultural" into 18.1.4 Policy 1 

(a.)(i.)(D). This amendment was agreed with HOH before the 

revised version of the proposal was filed on 21 March 2016 

but was inadvertently omitted from that version. 

 

 

DATED this 7
th
 day of April 2016 

 

 
 

__________________________________ 
D J Laing / W M Bangma 

Counsel for Christchurch City Council

                                                                                                                                                
86  Dated 30 March 2016.
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Appendix 1: Council's Revised Open Space Proposal, dated 6 April 2016.
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Appendix 2: Clean Version of Council's Revised Proposal, dated 6 April 2016.
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Appendix 3: List of heritage features in Hagley Park proposed to be protected as 
part of Chapter 9. 
 
 

Hagley Park Heritage 
Protected Trees 
Trees over 10m within a public space are protected under Chapter 9. 

 
Historic Heritage 
South Hagley Park - 445 Hagley Ave 

Name Item Setting 

Canterbury Cricket 
Umpires' Association 
Pavilion 

458 242 

 

North Hagley Park - 1 Harper Ave 

Name Item Setting 

Band Rotunda 457 244 

Park Bridge 618 259 

Halmores Lane Bridge 248 237 

 

Not within Park Boundary  
Near Hospital Site - 2 Riccarton Ave 

Name Item Setting 

Nurses Memorial Chapel 460 252 

 

 


