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1. INTRODUCTION 

 

1.1 These opening submissions are made on behalf of the Christchurch 

City Council (Council) in respect of the Open Space Proposal 

(Stages 2 and 3) (Proposal) of the proposed Replacement District 

Plan (pRDP).   

 

1.2 In the Council's submission, the Proposal considerably reduces 

complexity (when compared to the operative provisions) by reducing 

the number of open space zones from 23 open space/conservation 

zones in the Operative Christchurch City and Banks Peninsula plans 

to five open space zones in the pRDP.1 

 

1.3 The five open space zones that are proposed
2
 reflect the spectrum of 

the types of open spaces found in Christchurch, from natural to highly 

modified, and the functions that they fulfil, from small corner parks 

adding to amenity, to larger neighbourhood parks accommodating 

recreation space, through to open spaces focussing on the natural 

environment, biodiversity and landscapes, including fresh water 

bodies.3 

 

1.4 As a result of discussions and mediation with submitters, a high level 

of agreement has been reached.  As will be clear from reading the 

evidence of the Council's planner Ms Carter, and the evidence of 

submitters, a large number of refinements have been agreed to the 

provisions to address concerns raised in submissions.  The Council 

wishes to record its thanks to those submitters who have productively 

engaged in discussions with the Council on these issues. 

 

2. SUMMARY OF THE LEGAL ISSUES 

 

2.1 There are four key legal issues that the Council considers the Panel 

needs to make a determination on. 

 

                                                                                                                                                
1  Paragraph 5.1 of the Evidence in Chief of Ms Carter includes a table identifying how zones from the 

operative plans have been consolidated and incorporated into the Proposal. 
2  Open Space Community Parks, Open Space Metropolitan Facilities, Open Space McLeans Island, Open 

Space Natural, Open Space Water and Margins and the Avon River Precinct. 
3  Paragraph 5.3 of the Evidence in Chief of Ms Carter. 
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2.2 The first legal issue is whether the relief (or part of the relief) sought 

in the following submissions and statements of evidence is within 

scope and can be granted: 

 

(a) in relation to the submission by the Isaac Wildlife and 

Conservation Trust (Trust) whether there is scope to amend 

the Proposal to require resource consent for shooting 

ranges in the Open Space McLeans Island zone (OMI) 

within proximity to Peacock Springs; and 

 

(b) whether the rezoning request by submitter 2022 (Samir 

Govind) is within scope. 

 

2.3 The second legal issue is the relevance and relationship of reserve 

management plans prepared under the Reserves Act 1977, and other 

special legislation in relation to Hagley Park, to the provisions that are 

proposed to apply to the park as part of this Proposal. 

 

2.4 The third legal issue is, in relation to the submission by the Elmwood 

Club Inc, whether their proposal comes within the definition of  

"community facility", although the Council's position is that this legal 

issue is not determinative of the resolution of the relief sought by the 

Elwood Club Inc. 

 

2.5 The fourth legal issue is whether the Panel can grant the rezoning 

sought by Canterbury Sports Club Limited (CSL) (if otherwise 

appropriate) given the higher order policy impediment against any 

new urban activities outside of an existing urban area or greenfield 

priority area as delineated on Map A of Chapter 6 of the Canterbury 

Regional Policy Statement (CRPS).  

 

3. SUMMARY OF OUTSTANDING ISSUES FOR THE PANEL'S 

CONSIDERATION 

 

3.1 As already indicated, the outstanding issues for the Panel's 

consideration are now reasonably limited.  By way of summary, the 

key outstanding issues are: 
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(a) With respect to the proposed rezonings: 

 

(i) The Council does not support the proposed 

rezoning sought by CSL to rezone land at 466-482 

Yaldhurst Road from Rural Urban Zone to Open 

Space Metropolitan Facilities Zone (OMF Zone). 

 

(ii) In terms of the proposed rezoning sought by the 

Elmwood Club Inc of its site at 83D Heaton Street, 

Christchurch from Open Space Community Parks 

zone (OCP) to OMF, the parties have agreed 

through mediation that the site should remain 

zoned OCP.  However, the Council considers a site 

specific restricted discretionary activity rule should 

apply to the site with default to discretionary status 

if specific standards are not met.  There are still 

some outstanding issues in relation to these 

provisions. 

 

(iii) With respect to the zoning of the site at 38 

Waipapa Avenue, the Panel has received a late 

submission from Mr Daly seeking that this land be 

rezoned to OCP (it is currently zoned residential).  

The Council's position is that it opposes the re-

zoning to OCP on the grounds that there is already 

sufficient open space in this location, and it 

considers the residential zoning proposed in the 

notified version of the pRDP to be appropriate
4
. 

 

(iv) For completeness, the Council notes that evidence 

has been lodged by Mr Dean Chrystal on behalf of 

Fulton Hogan in relation to its submission seeking 

to re-zone the existing Pound Road Quarry Open 

Space (as part of a land swap and deferred zoning 

where quarrying would be undertaken on the 

Templeton Golf Course site.  The Council remains 

opposed to this submission for the reasons given in 

                                                                                                                                                
4  See paragraphs 4.1 to 4.5 of Ms Carter's supplementary statement of evidence dated 15 February 2016. 
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its evidence and legal submissions and closing 

remarks on Chapter 17 Rural (Stage 2).  Ms Carter 

adopts the evidence given by the Council's planner 

in that hearing, Ms Radburnd.  It is not the 

Council's intention to address this re-zoning 

proposal any further as part of this hearing. 

 

(b) With respect to the submission by the Isaac Trust, the 

parties have reached agreement that a number of activities 

on land adjoining the Trust's breeding programme at 

Peacock Springs with the potential to generate "startle 

effects" on the birds, should require a resource consent.  

However, agreement has not been reached in relation to the 

setback required to address "startle effects" arising from 

fireworks as part of a Major Sports Facility.  Dr Trevathan for 

the Trust is of the opinion that a setback of 5 kilometres is 

required.
5
  Mr Camp for the Council supports a setback of 2 

kilometres.  

 

(c) In its submission Hands off Hagley (HOH) seeks that a 

separate zone be created for Hagley Park called "Open 

Space Legacy" (noting that at present Hagley Park is zoned 

OCP).  HOH also seeks greater restriction on permanent 

and temporary carparking in Hagley Park, and that permitted 

activity standards be amended to refer to or incorporate the 

objectives and policies of the Hagley Park Management 

Plan.   Ms Carter does not support the creation of a special 

zone for Hagley Park.  The Council has however proposed 

some amendments to the existing provisions, where the 

Trust has identified specific concerns. 

 

(d) Two remaining issues with respect to the submission by the 

Crown: 

 

(i) The Crown considers the matters of discretion in 

the proposal could be "further streamlined".6  The 

Council has had discussions with the Crown in 

                                                                                                                                                
5  Paragraph 41 of Dr Trevathan's evidence. 
6  See Paragraph 4.3(e) and 8.12(a)-(c) of Ms Barker's evidence on behalf of the Crown.  
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relation to how the matters of discretion might be 

"streamlined" and the concerns identified in the 

Crown's submission addressed.  At the time of 

lodgement of these submissions agreement has 

not yet been reached.  However, those discussions 

will continue, and the Council proposes to keep the 

Panel updated on progress throughout the hearing 

and indicate a final position in relation to this matter 

in its closing submissions. 

 

(ii) With respect to the use of heritage buildings in the 

OCP zone, the proposal provides that certain 

activities undertaken within listed heritage items 

are permitted activities.  As outlined in the Council's 

evidence, the purpose of this is to ensure that 

these buildings are appropriately utilised, and that 

the Council is able to receive rental income to 

provide for the maintenance of these buildings.  Ms 

Barker for the Crown notes in her evidence that the 

Crown is in principle supportive of this.  However, it 

does not consider the rules are necessary on the 

basis that activities within heritage buildings can be 

managed through other permitted activity rules and 

standards elsewhere in the pRDP.7  The Council is 

continuing to engage with the Crown on this issue 

and will provide the Panel with an updated position 

in respect of this in its closing remarks. 

 

3.2 All of these outstanding issues are canvassed in some detail in the 

evidence of the Council and submitters, and will be addressed in 

detail in closing legal submissions. 

 

3.3 In addition to the above, the Council wishes to record that as part of 

the integration of the Central City Open Space Chapter (13.7) with the 

Stage 2 parent chapter the relevant definitions of the Central City 

Proposal (13.17) are also being integrated with those referred to in 

Stage 2 parent chapter.  While the integration itself is not addressed 

                                                                                                                                                
7  Paragraph 7.7 of Ms Barker's evidence. 
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in this evidence, separate evidence addressing any potential 

integration issues or differences in Stage 2 and 3 definitions will be 

filed.  To clarify, it is noted that all of the relevant submissions on both 

the Central City Open Space Proposal and the Stage 2/3 Open 

Space Proposals have been addressed. 

 

3.4 The Council proposes that Ms Carter will address the integration 

issues in evidence for the Stage 2/3 Definitions Proposal for which 

evidence is due on 24 February 2016. 

 

4. MEMORANDA RECORDING AGREEMENT 

 

4.1 Memoranda have been filed by the following parties, recording that 

agreement has been reached between the submitters and the 

Council: 

 

(a) Summit Road Protection Authority (#2151), Summit Road 

Society Incorporated (#3996), Radio New Zealand Limited 

(#FS-2767), dated 27 January 2016;
8
  

(b) Transpower New Zealand Limited (#2218, FS #2780) and 

Orion New Zealand Limited (#2340), dated 29 January 

2016;
9
 

(c) Ngai Tahu Justice Holdings Limited and New Zealand 

Science and Technology Charitable Trust (#3652), dated 29 

January 2016;
10

 

(d) Canterbury Museum Trust Board (#3351), dated 26 January 

2016;
11

 and 

(e) Christchurch Gondola Limited (#2059), dated 26 January 

2016.
12

 

 

4.2 We also note that agreement has been reached between the Naval 

Point Club Lyttelton (#2305), C Edwards (#2386), Canterbury 

Coastguard Inc (#2244) (collectively Naval Point), and the Council, 

regarding proposed amendments to the provisions relating to the 

                                                                                                                                                
8  Relating to provisions and planning maps in the Rural (Stage 2), Open Space (Stage 2) and Natural and 

Cultural Heritage (Stage 3) Proposals that relate to matters covered by the Summit Road (Canterbury Act 
2001. 

9  Relating to corridor protection rules relevant to the Open Space Proposal. 
10  Relating to amendments to Rule 18.6.2.1 Permitted Activities and Rule 18.6.2.3 Discretionary Activities. 
11  Relating to the activity status of a new building on the Canterbury Museum site. 
12  Relating to the definition of 'rural tourism'. 
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Naval Point boat harbour area. The agreement also addresses the 

concerns of a large number of other submitters
13

 who lodged identical 

submissions on the same issue but did not wish to be heard. The 

submissions sought recognition and protection of the marine 

recreation values of the Naval Point Boat Harbour.  

 

4.3 As a result of the agreement between Naval Point and the Council, 

provisions in the revised proposal have been amended as follows:
14

 

 

(a) Objective 3 a. iii. has been amended to specifically 

recognise and support the existing function of the Naval 

Point marine recreation area and maintain public access to 

recreational boating activities and facilities; and 

(b) Policy 18.1.4 a. ii. has been amended to facilitate marine 

recreation activities, recreational boating, and associated 

facilities, while maintaining and enhancing public access to 

the coastal marine area for recreation. 

 

4.4 In relation to Naval Point's request for rezoning of the Naval Point site 

from Open Space Metropolitan Facilities to Boat Harbour,
15

 the 

parties have agreed following informal mediation that rezoning is not 

required.  The parties have instead agreed to amendments to 

objectives, policies and rules.  

 

4.5 A letter outlining the terms of agreement, including amendments to 

the Plan provisions was drafted by Council's legal counsel and 

forwarded to the submitters by email. The submitters have confirmed 

that they are satisfied with the proposed amendments and that they 

have no further relief they wish to pursue at the hearing. The agreed 

changes were included in the revised proposal at Attachment C to Ms 

Carter's evidence in chief.
16

 

 

                                                                                                                                                
13  #2166.2 and identical others - #2303, 2289, 2393, 2175, 2177, 2252, 2253, 2256, 2258, 2261, 2262, 

2266, 2268, 2273, 2284, 2289, 2291, 2293, 2294, 2299, 2303, 2327, 2384, 2388, 2390, 2392, 2393, 
2394, 2395, 2396, 2397, 2398, 2400, 2401, 2402, 2405, 2407, 2408, 2411, 2413, 2414, 2417, 2424, 
2429, 2431m 2434, 2437, 2438, 2441, 2442, 2573, 2575, 2576, 2577, 2578, 2579, 2580, 2581, 2582, 
2583, 2593. 

14  See Evidence in Chief of Janice Carter, dated 19 January 2016 at paragraphs 7.13 – 7.16. 
15  See Evidence in Chief of Janice Carter, dated 19 January 2016 at paragraphs 9.1-9.6. 
16  Evidence in Chief of Janice Carter, dated 19 January 2016. 
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5. SUMMARY OF REVISED PROPOSAL 

 

5.1 Ms Carter in her evidence in chief and rebuttal evidence sets out the 

key features of the proposal, and the amendments that have been 

made to the proposal in response to submissions.  These are outlined 

in the paragraphs that follow. 

 

5.2 The Open Space Proposal combines a number of zones in the 

operative City Plan to provide a more streamlined set of provisions.  

As already mentioned, there are currently 23 open space/ 

conservation areas in the operative Christchurch City and Banks 

Peninsula Plans. This number has been reduced to five zones which 

have been incorporated into the Proposal: 

 

(a) Open Space Community Parks (OCP); 

(b) Open Space Metropolitan Facilities (OMF); 

(c) Open Space McLeans Island (OMI); 

(d) Open Space Natural (ON); and 

(e) Open Space Water and Margins (OWM).
17

 

 

5.3 Ms Carter, at paragraph 5.4 of her evidence in chief, outlines briefly 

the purpose of each zone.
18

 Most of the Conservation zones in the 

operative City Plan have been included in the ON and OWM Zones. 

Open Space areas where considerable built infrastructure for 

recreation is anticipated and provided for, have been incorporated 

into the OMF Zone. The OCP Zone includes community parks and 

reserves where the focus is on retaining large areas of open space.  

 

5.4 The OMI Zone largely reflects the Open Space 3A Zone of the 

operative City Plan and recognises the specific qualities of this zone 

to provide for activities requiring large areas of open space and/or 

natural environment, and benefiting from the relative isolation of the 

zone from sensitive activities. The OMI zoning also recognises that 

investment in substantial infrastructure may not be appropriate given 

that the area is located close to the airport, active quarrying activities 

and is also prone to inundation from the Waimakariri River.
19

 

                                                                                                                                                
17  Avon River Precinct rules are integrated with Open Space Water and Margins). 
18  Evidence in Chief of Janice Carter, dated 19 January 2016. 
19  Evidence in Chief of Janice Carter, dated 19 January 2016 at paragraph 5.4. 
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5.5 The Proposal contains three objectives: Objective 1 – Provision of 

Open Space and Recreation Facilities, Objective 2 – Natural open 

space, water bodies and their margins and Objective 3 – Character, 

quality and amenity. These objectives give effect to the provisions 

contained in the higher order policy documents, including the 

Strategic Directions chapter. The proposed objectives seek to ensure 

the retention and development of open space and recreation facilities 

within the Christchurch district, while maintaining the character and 

amenity of their environments.
20

  

 

5.6 The Proposal contains six policies, the first of which defines the roles, 

functions and activities in respect of each of the proposed five zones 

individually. Policies two to six apply across all zones and set out the 

framework for achieving the objectives. As noted in the section 32 

Report,
21

 the proposed policies and rules largely seek to maintain the 

status quo although within a slightly more relaxed regulatory 

framework. The regulatory framework provides for a greater range of 

activities as permitted provided that activity specific standards and 

built form standards are complied with.  

 

5.7 Various changes have been made to the Proposal as notified in 

response to submissions. The reasons for these changes are 

comprehensively addressed in the evidence in chief and rebuttal 

evidence of Ms Carter. The version of the proposal dated 4 February 

2016 and attached to Ms Carter's rebuttal evidence as Attachment A 

incorporates all of these changes.  

 
6. LEGAL ISSUES 

 

6.1 As indicated in the summary of legal issues set out earlier in these 

submissions, in the Council's view, there are four legal issues to be 

addressed by the Panel.  We now address each of these in turn 

under the headings below. 

 

                                                                                                                                                
20  Updated Section 32 Report attached as Attachment B to Rebuttal Evidence of Janice Carter dated 4 

February 2016 at pages 20. 
21  Updated Section 32 Report attached as Attachment B to Rebuttal Evidence of Janice Carter dated 4 

February 2016at section 3.2, page 21. 
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Issues in relation to scope 

 

6.2 With respect to the matter of scope, and whether submissions are 

"on" a proposal, counsel refers to and adopts the legal submissions 

presented in the Specific Purpose Stage 2 hearing.  At paragraphs 

2.3-2.9 of the Council's opening legal submissions, the application of 

the "two-limb" test as endorsed by the High Court in Palmerston 

North City Council v Motor Machinist Ltd [2013] NZHC 1290 is set 

out.  

 

6.3 We now set out the submission points where scope concerns have 

been raised, to assist the Panel in its decision making. 

 

6.4 We note, in relation to the submission points below, the Council's 

witnesses have provided evidence on the merits of the submission 

points (putting to one side the issue of whether there is scope) to 

assist the Panel. 

 

Scope and the submission by the Isaac Wildlife and Conservation Trust 

 

6.5 Turning to the matters of scope raised by the Trust's submission, the 

Council has a concern regarding whether amendments provisionally 

agreed with the Trust in relation to requiring resource consent for 

shooting ranges in the OMI zone are within scope.  In particular: 

 

(a) Experts for the Council and Trust have agreed in 

conferencing that noise from shooting ranges have the 

potential to cause "startle effects" which could be harmful to 

the rare birds in the Trust's breeding facility at Peacock 

Springs.  As a planning response, Ms Carter for the Council 

considers it would be appropriate that shooting ranges be 

listed as a discretionary activity in the OMI zone where they 

are within one kilometre of Peacock Springs.22 

 

(b) The Trust's submission includes a table of relief seeking 

amendments to the proposal.  The amendments sought in 

relation to the open space zone are set out in points 36-56 

                                                                                                                                                
22  Paragraph 10.3 of Ms Carter's evidence in chief. 
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of the attachment.  Points 40-42 refer to "major sports 

facilities" and the potential for "stadium, indoor sports and 

recreation facilities, swimming pools or aquatic centres and 

equestrian raceways" to cause reverse sensitivity effects in 

respect of the breeding birds.   

 

(c) The submission also notes that motorised sports activities 

would not be appropriate (due to effects on the birds).  

However, there is no specific reference in the submission to 

any concern in relation to effects on the birds arising from 

the shooting ranges in the open space zone.  The 

submission notes that it "support[s] provision for recreation 

facilities, except" for the activities that are listed. 

 

(d) In the Council's submission, it would not be clear to a 

member of the public reading this submission that the Trust 

was seeking that controls be placed on shooting ranges in 

the OMI zone.  At present, these would otherwise be 

permitted. 

 

6.6 In light of the above, in the Council's respectful submission, while it 

considers there would be merit, from an effects perspective, of 

controlling shooting ranges within one kilometre of Peacock Springs, 

it does not consider that there is jurisdiction, based on the Trust's 

submission, to do so. 

 

Scope and the rezoning request by submitter 2022 (Samir Govind) 

 

6.7 As outlined in the evidence as to requests for rezoning at Attachment 

A Part B to Ms Carter's evidence in chief,
23

 the submission of Mr 

Govind seeking the rezoning of 441 Colombo Street from Commercial 

Core to Open Space raises a potential issue as to scope that we 

should bring to the Panel's attention.  The property had Commercial 

Core zoning at Stage 1. The property was not rezoned to OCP Zone 

at Stage 2 due to purchase negotiations that were ongoing at the 

time. The property has since been purchased by the Council and 

vested as a recreation reserve under the Reserves Act 1977.   

                                                                                                                                                
23  At paragraphs 9.1 and 9.2. 
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6.8 Scope issues aside, the Council sees merit in the rezoning of the site 

to OCP Zone.
24

  The site is to be developed as a local community 

park as part of the Sydenham neighbourhood recovery and 

revitalisation programme being carried out under the Suburban 

Centres Programme and specifically the Sydenham Master Plan. The 

Council considers that rezoning the site to OCP would better reflect 

its new status and the future use of the site.  The submission is still 

outstanding and, in the Council's submission, it is timely that Mr 

Govind's submission be addressed, particularly given the Council now 

owns of the site. 

 
Relevance of reserve management plans and special legislation in 

relation to Hagley Park 

 

6.9 A key theme in the submitter statement by HOH, is the importance of 

the management plan for Hagley Park prepared under the Reserves 

Act 1977 and of the Christchurch City (Reserves) Empowering Act 

1971 (in relation to the issue of provision of carparking within Hagley 

Park).   

 

6.10 It appears that HOH's broad position is that the Hagley Park 

Management Plan 2007 and the Empowering Act 1971 should be 

determinative of the provisions which are included as part of the 

Proposal under the Resource Management Act 1991 (RMA). 

 

6.11 The Council acknowledges that the Hagley Park Management Plan 

2007 is a relevant matter which the Panel is required to have regard 

under section 74(2)(b) of the RMA.  The Council, more generally, is 

also required to comply with the provisions of the Reserves Act 197725 

and therefore to administer the park in a way which is consistent with 

the Reserve Management Plan.   

 

6.12 However, as the Council has previously indicated to HOH, the 

Council's view is that the Reserves Act 1977 and the RMA are two 

separate statutory schemes with their own purposes.26  The 

                                                                                                                                                
24  The Council's position is outlined at paragraph 9.1 and 9.2 of Attachment A, Part B to the evidence in 

chief of Ms Carter, dated 19 January 2016. 
25  Section 42(11) of the Reserves Act 1977. 
26  The general purpose of the Reserves Act is set out in section 3(1) of that Act. 
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complexities of the Reserve Management Plan for Hagley Park 

should not be determinative of the objectives and policies and in 

particular rules and permitted activity standards which seek to 

manage effects arising from land use under the RMA.  The 

appropriateness of these provisions must be determined by the 

Panel, in the usual way, in accordance with the statutory 

requirements set out under the RMA and based on evidence in 

relation to adverse effects, and other relevant matters. 

 

6.13 With respect to the Christchurch City (Reserves) Empowering Act 

1971, the Council acknowledges the relevance of this Act.  However, 

with respect to the reference in section 5(2) of the Act to an inability to 

"appropriate any part of Hagley Park for parking spaces for vehicles 

unless that park is already appropriated for that purpose at the 

commencement of this Act", the Council does not consider this 

provision acts in a way which would prevent the Panel from 

confirming a permitted activity standard in the proposal which 

provides for car parking on a temporary basis.   

 

6.14 The Council would be happy to address this matter further in its 

closing submissions. 

 

Whether the proposal by Elmwood Club Inc comes within the definition 

of community facility 

 

6.15 As is clear from the evidence, an issue has arisen as to whether the 

activities proposed to be undertaken by the Elmwood Club could 

come within the definition of either a "major sports facility" or a 

"community facility".  Mr Gow in his evidence on behalf of the Club 

indicates that he considers the Club's activities are better 

encompassed by the term "community facility", and does not favour 

the application of the "major sports facility" definition.27 

 

6.16 The definition of community facility is as follows: 

 

Means any land and/or buildings used for community activities and includes 

reserves, recreation and entertainment facilities, community infrastructure such 

as community halls, educational facilities, health care facilities, cared facilities, 

                                                                                                                                                
27  See Paragraphs 11-13 of Mr Gow's evidence in chief dated 27 January 2016. 
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emergency service facilities and spiritual facilities, but excludes privately (as 

opposed to publicly) owned recreation and entertainment facilities, and 

restaurants. 

 

6.17 In the Council's submission, the facilities proposed to be constructed 

by the Club can possibly be categorised as "recreation facilities".  

However, it is clear from the definition, as it is currently worded, that 

privately owned recreation facilities are excluded, and that to come 

within the definition of community facility, the facility needs to be 

owned by the public (such as the Crown, a State Owned Enterprise, 

or the Council).  It is submitted that facilities owned by an 

incorporated society and administered for the benefit of its members 

cannot be categorised as public facilities although they might have a 

wider public good. 

 

6.18 Irrespective of the "ownership" issue, the Council's position is 

reflected in the rebuttal evidence of Ms Carter and is that the 

proposed facilities are best characterised as a "Major Sports 

Facility/Activity".28 

 

6.19 Mr Gow has included in his evidence an extract from the licence 

between the Council and the Club dating from 1949.29  The clause in 

the licence indicates that buildings and improvements to the site 

made by the Club shall attach to and form part of the "fee simple of 

the said land".  The fee simple title is owned by the Council, and it 

would appear therefore that the buildings and improvements are 

currently owned by the Council in the absence of any other 

contractual arrangement by the parties. 

 

6.20 However, it is quite apparent that the 1949 licence, assuming that it is 

the currently contractual arrangement with the Council, will need to be 

replaced with a new licence or lease to govern the development of 

the land30 and there is no certainty at this stage as to what form those 

arrangements will take, and in particular whether the facilities will be 

"publically owned". 

 

                                                                                                                                                
28  See paragraphs 10.4 to 10.10 of the rebuttal evidence of Ms Carter. 
29  See Paragraph 28 of Mr Gow's evidence. 
30  This is acknowledged by Mr Gow in his evidence in chief at paragraph 25. 
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6.21 Furthermore, it is respectfully submitted that the key issue before the 

Panel is what is the appropriate wording for the revised rules to be 

incorporated as an "add-on" to the OCP zone.31     

 

Consistency of the proposed rezoning by CSL given it is outside of the 

existing urban area 

 

6.22 In its submission, CSL seeks that land at 466-482 Yaldhurst Road be 

rezoned from rural urban fringe zone to OMF.  It is common ground 

that the site sits just outside of the existing boundary for urban areas 

identified in the CRPS. 

 

6.23 You will hear evidence from Ms Carter that she considers the scale 

and intensity of the potential development of the site that would be 

permitted by an OMF zoning would not be of a size, function, intensity 

or character typical of that found within rural areas.  On balance, Ms 

Carter considers, for the reasons set out in her evidence, that the 

proposal falls within the definition of "urban activity" in the CPRS.32 

 

6.24 This gives rise to a legal issue in terms of whether the Panel can 

grant the rezoning relief sought by CSL given the higher order policy 

impediment against any new urban activities outside an existing 

urban area or greenfield priority area as delineated on Map A of 

Chapter 6 of the CRPS. 

 

6.25 The Council has already presented legal submissions to the Panel on 

this matter as part of its opening legal submissions for the hearing on 

the residential new neighbourhood zone dated 7 January 2016.  In 

particular, the Council's position remains, as set out in those 

submissions, that: 

 

(a) the Land Use Recovery Plan (a document created by the 

Minister for Canterbury Earthquake Recovery) introduced 

Chapter 6 into the CRPS via section 24(1) of the Canterbury 

Earthquake Recovery Act 2011;  

 

                                                                                                                                                
31  Rule 18.2.2.3 RD13. 
32  See paragraphs 21.5 to 25.14 of Attachment A to Ms Carter's evidence in chief, and in particular 

paragraph 25.11. 
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(b) the CRPS provides a clear framework for where and how 

new urban development should occur, and Objective 6.2.1 

and Policy 6.3.1, on their face, make it clear that the existing 

urban areas and greenfield priority areas (business and 

residential) are the definitive urban limit – urban activities 

outside the existing urban area boundary must be avoided – 

nothing in Chapter 6 or the remainder of the CRPS gives 

any reason to interpret this objective and policy in a more 

'complex' way;  

 

(c) there is no authority for the Hearings Panel to bypass the 

clear words of the Objective, Policy and Map A of Chapter 6, 

that development beyond the existing urban areas (and 

Greenfield Priority Areas) on Map A is to be avoided, nor to 

look behind the wording of Chapter 6 as to how it was 

prepared (i.e.  under the RMA or the Canterbury Earthquake 

Recovery Act 2011);  

 

(d) Map A of Chapter 6 of the CRPS delineates, or marks the 

exact positions of the "existing urban areas" for the 

Christchurch District. The explanation to Policy 6.3.1 

confirms that Map A identifies these areas;  

 

(e) the Replacement District Plan must "give effect to" the 

CRPS – meaning "to implement according to the applicable 

policy statement's intentions";  

 

(f) the CRPS' intentions are clear - to "avoid", which means 

avoid and nothing less; and  

 

(g) given the above, it is submitted that there is no flexibility for 

the Council nor the Panel to extend the boundary of the 

existing urban area on Map A through this District Plan 

review process even if the Council considers there is 

merit under the RMA in the rezoning sought. 
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7. OUTSTANDING ISSUES FOR THE PANEL'S CONSIDERATION 

 

7.1 As indicated in the summary of outstanding issues set out earlier in 

these submissions, in the Council's view, there are a number of 

outstanding issues to be addressed by the Panel.   

 

7.2 As indicated earlier in these submissions, with respect to the 

outstanding issues raised by the Crown ("streamlining" the matters of 

discretion, and the permitted use of heritage buildings) the Council 

proposes to continue discussions with the Crown, and address these 

matters in its closing remarks. 

 

7.3 We now address each of the remaining matters in turn under the 

headings below. 

 

Submission by the Isaac Conservation and Wildlife Trust - Startle effects 

on Birds from Fireworks 

 

7.4 With respect to the submission by the Trust, the parties have reached 

agreement that activities on land in close proximity to the Trust's 

breeding facility for rare birds at Peacock Springs with the potential to 

cause "startle effects" should be managed through the plan 

provisions.   

 

7.5 In this regard, Ms Carter in her rebuttal evidence (in reliance on 

specialist advice from Mr Camp) proposes that in the Open space 

McLeans Island Zone (OMI) Major Sports Facilities within 500 metres 

of the Trust's land require a resource consent.  It is noted that the 

proposed amendment was inadvertently missed out of the revised 

proposal attached to Ms Carter's rebuttal evidence. Ms Carter also 

proposes that shooting ranges, within one kilometre of the Trust's 

land require a resource consent – subject to the Panel concluding 

that this is within the scope of the Trust's submission. 

 

7.6 With respect to fireworks, it is the evidence of Dr Trevathan, on behalf 

of the Trust, that startling effects of fire works associated with a major 

sports facility could be considerably reduced if there was a set back in 
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place, that meant that such fireworks could not take place within five 

kilometres of Peacock Springs.33 

 

7.7 Mr Camp in his evidence on behalf of the Council agrees with Dr 

Trevathan that the use of fireworks could result in startle effects on 

birds, and that it would be appropriate to control fireworks which may 

occur as part of a major sports facility.  However, as at the time of 

writing his rebuttal evidence, Mr Camp noted that he would find it 

hard to justify the proposed set back of five kilometres, given the 

number of existing shooting facilities within relatively close proximity 

to the Trust's land.34 

 

7.8 Since Mr Camp's rebuttal evidence was lodged, discussions have 

continued between the Council and the Trust with a view to trying to 

reach an agreed position (based on the evidence) on this issue.  As a 

result of these discussions Mr Camp supports a setback of two 

kilometres.  Dr Trevathan remains of the view that a setback of five 

kilometres is appropriate. 

 

Submission by Hands off Hagley 

 

7.9 In its submission, HOH seeks that a separate zone be created for 

Hagley Park called "Open Space Legacy" (noting that at present 

Hagley Park is zoned OCP).   

 

7.10 The Council remains of the view that the currently proposed OCP 

zoning for Hagley Park is appropriate.  The Council further considers 

that the protection of the particular heritage features of the park (an 

area of interest to HOH) are principally addressed through provisions 

in Chapter 9 Natural and Cultural Heritage.  Notwithstanding this, the 

Council has attended mediation and had a number of informal 

discussions with HOH for the purpose of seeing whether the Council 

and HOH could agree on amendments to the rules that apply to the 

park through the existing OCP zone, in order to address HOH's 

concerns. 

 

                                                                                                                                                
33  Paragraph 41 of Dr Trevathan's evidence dated 27 January 2016. 
34  See paragraph 3.6 of Mr Camp's rebuttal evidence. 
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7.11 As a result of these discussions, the Council has agreed on some 

amendments to the provisions that apply to Hagley Park.  These are 

outlined in the evidence in chief of Ms Carter, and some further 

amendments are included in the rebuttal evidence of Ms Carter.35  Ms 

Carter is now proposing a further amendment to the amount of 

impervious surface for Hagley Park.  Ms Carter will address this 

amendment when she gives evidence. 

 

7.12 As is clear from the submitter statement by HOH, the amendments 

proposed by the Council in this regard do not address the entirety of 

HOH's concerns.  HOH remains of the view that a separate zone for 

the Park is required and that further amendments to the objectives 

and policies are necessary, and that temporary parking should be the 

subject of a specific standard.  The Council's position on this last 

point is that this is a matter within the scope of the upcoming Chapter 

6 hearing. 

 

8. REZONINGS 

 

8.1 A number of submissions on the Proposal have been received 

seeking the rezoning of land. 

 

8.2 The rezoning requests are comprehensively addressed by Ms Carter 

in Attachment B to her evidence in chief.   

 

8.3 The Council's position on key re-zoning requests on which there is 

evidence before the Panel is set out below. 

 

The rezoning sought by Canterbury Sports Club Limited 

 

8.4 The Council does not support the proposed rezoning sought by CSL 

to rezone land at 466-482 Yaldhurst Road from Rural Urban Fringe 

Zone to OMF. 

 

8.5 You will hear evidence from Ms O'Brien, Mr Milne, Mr Wright and Mr 

Dixon on behalf of the Council that there are no particular water and 

wastewater, transport, or geotechnical issues with respect to the 

                                                                                                                                                
35  See paragraphs 9.1 to 9.5 of her rebuttal evidence. 
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proposed rezoning.  However, as outlined in Ms Carter's evidence, 

the rezoning is not supported on planning grounds on the basis that it 

seeks to introduce an urban activity outside of the existing urban 

limits, which is inconsistent with the CRPS.  The Council however 

supports an OCP zone with specific rules for this facility. 

 

The rezoning sought by The Elmwood Club 

 

8.6 With respect to the proposed rezoning sought by the Elmwood Club 

Inc of its site at 83D Heaton Street, Christchurch from OCP to OMF, 

the parties have discussed at mediation retaining the site's current 

OCP zoning, but providing for the Club's proposed development 

through a site specific rule. 

 

8.7 Mr Gow, on behalf of the Club, confirmed in his evidence in chief36 

that the Club's preferred position is that the proposal be provided for 

by way of a site specific restricted discretionary activity (without 

standards that trigger a default discretionary activity status.) 

 

8.8 As Ms Carter indicates in her rebuttal evidence, Council officers have 

discussed this proposition with the Club.     

 

8.9 The Council has developed a restricted discretionary activity suite of 

rules based on what the Elmwood Club have indicated they intend.  

However if the proposal goes beyond that "envelope", under the 

Council's proposed rule, the proposal would default to fully 

discretionary.  The Elmwood Club generally accept the proposed 

restricted discretionary activity rule, but do not want any triggers that 

could result in their application for consent being assessed as a fully 

discretionary activity.37 

 

8.10 In summary, the Council's remains of the view that it is more 

appropriate to retain the ability for the Club's proposal to be assessed 

by way of a fully discretionary activity, where it proposes something of 

a greater scale than is currently understood and provided for as a 

restricted discretionary activity, which will allow a more 

                                                                                                                                                
36  Page 2, paragraph 9. 
37  See RD13 and D5 at page 20 for the OCP zone in the revised proposal attached to Ms Carter's rebuttal 

evidence. 
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comprehensive assessment of the proposals effects under section 

104 of the RMA, rather than relying on an exhaustive list of matters of 

discretion, when there is still some uncertainty as to the parameters 

of what the Club proposes.38  

 

Zoning of 38 Waipapa Avenue 

 

8.11 With respect to the zoning of the site at 38 Waipapa Avenue, the 

Panel has received a late submission from Mr Daly seeking that this 

land be rezoned to OCP (it is currently zoned Residential Banks 

Peninsula).   

 

8.12 Directions from the Panel were for Mr Daly to provide any evidence of 

further documentation in support of his submission by 5pm on 11 

February 2016.  No further evidence has been provided by Mr Daly. 

 

8.13 Further to directions from the Panel, Ms Carter has provided evidence 

in relation to this matter on 15 February 2016.  As noted earlier in 

these submissions, the Council opposes the rezoning to OCP on the 

grounds that there is already sufficient open space in this location, 

and that it considers the residential zoning proposed in the notified 

version of the pRDP to be appropriate.   

 

9. WITNESSES 

 

9.1 The Council will be calling the following evidence: 

 

(a) Mr Andrew Milne, who gives evidence in relation to 

transportation issues arising from the rezoning requests 

sought by CSL and by the Elmwood Club; 

 

(b) Ms Bridget O'Brien, who gives evidence in respect of water 

and wastewater related matters arising in respect of the 

proposed rezoning by CSL; 

 

                                                                                                                                                
38  See paragraphs 10.1 to 10.11 of Ms Carter's rebuttal evidence. 
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(c) Mr Charles Wright, who gives evidence in relation to 

geotechnical issues in relation to the proposed rezoning 

sought by CSL and by the Elmwood Club;  

 

(d) Mr Paul Dickson, who gives evidence in relation to 

stormwater issues in relation to the proposed rezoning 

sought by CSL and Elmwood Club; 

 

(e) Mr Stuart Camp, who gives noise evidence in relation to 

issues raised in the submission by the Isaac Conservation 

and Wildlife Trust with respect to noise effects on their 

breeding facility for birds at Peacock Springs arising from 

adjoining land uses; and 

 

(f) Ms Janice Carter who provides planning evidence in 

respect of the proposal and submissions. 

 

 

 

DATED this 16th day of February 2016 
 

 
 

__________________________________ 
D J Laing / W M Bangma 

Counsel for Christchurch City Council 


