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MAY IT PLEASE THE PANEL: 

 

1. INTRODUCTION 

 

2. These submissions are made in accordance with the Panel's directions in 

paragraph [6] of its Minute dated 18 March 2016 and its Minute dated 21 

March 2016.   

 

3. The Panel has directed that legal submissions be exchanged specifically 

addressing the proper interpretation of the Canterbury Regional Policy 

Statement 2013 (CRPS) on:
1
 

 

… 

(c)  A comprehensive list of all activities under the various proposed 

activity classifications that are: 

 

(i)  Potentially caught by the definition of "noise sensitive 

activity" under the Canterbury Regional Policy Statement, 

but; 

 

(ii)  On the evidence tested before the Panel not significant in 

any material sense, ie of no resource management 

significance for the purposes of giving proper effect to the 

CRPS, when read correctly in terms of statutory 

interpretation principles. 

 

3.1 These submissions are necessarily at a general level because the list 

of activities under paragraph [7](c) of its 18 March 2016 Minute are 

not yet available.  

 

4. GIVING EFFECT TO THE CRPS 

 

4.1 As the Panel will be aware, the Supreme Court considered what is 

required to "give effect to" a policy statement in Environmental 

Defence Society Inc v New Zealand King Salmon Company Ltd 

[2014]
2
.  We do not discuss that decision in detail, except to note that 

                                                                                                                                                
1
  Independent Hearing Panel's Minute dated 18 March 2018, at [7](c). 

2
  Environmental Defence Society Inc v New Zealand King Salmon Company Ltd [2014] 1 NZLR 593, 

[2014] NZRMA 195. 
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Court found that ""Give effect" simply means "implement"" and is a 

strong directive.
3
  The Court also noted that: 

 

 
[80] We have said that the “give effect to” requirement is a 

strong directive, particularly when viewed against the 

background that it replaced the previous “not inconsistent with” 

requirement. There is a caveat, however. The implementation 

of such a directive will be affected by what it relates to, that is, 

what must be given effect to. A requirement to give effect to a 

policy which is framed in a specific and unqualified way may, in 

a practical sense, be more prescriptive than a requirement to 

give effect to a policy which is worded at a higher level of 

abstraction.  

 

4.2 As indicated by the Supreme Court, the Panel has some scope to 

determine how the CRPS provisions are to be implemented in the 

pRDP.  That scope is affected by the wording of the policy to which is 

to be given effect.   

 

4.3 However, before the Panel can give effect to the CRPS, it must first 

establish what the CRPS means in accordance with the principles of 

statutory and planning interpretation. 

 

5. INTERPRETATION OF THE CRPS 

 

5.1 The principles of interpretation are set out in the High Court's and 

Court of Appeal's decisions in Powell v Dunedin City Council.
4
  Those 

principles were discussed in the Panel's Decision 10 Residential 

(Part)
5
 and therefore are not repeated here.   

 

5.2 The relevant policy of the CRPS is Policy 6.3.5 – Integration of land 

use and infrastructure.  We have set out the policy in full for ease of 

reference: 

 

                                                                                                                                                
3
  Ibid at [77]. 

4
  Powell v Dunedin City Council [2004] 3 NZLR 721; (2004) 11 ELRNZ 144; [2005] NZRMA 174  (CA). 

5
  At [186] to [195]. 
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Policy 6.3.5 – Integration of land use and 
Infrastructure 
 
Recovery of Greater Christchurch is to be assisted by the integration of 
land use development with infrastructure by:  
 
(1) Identifying priority areas for development to enable reliable forward 

planning for infrastructure development and delivery; 
(2) Ensuring that the nature, timing and sequencing of new 

development are co-ordinated with the development, funding, 
implementation and operation of transport and other infrastructure 
in order to:  

 
(a) optimise the efficient and affordable provision of both 

the development and the infrastructure;  
(b) maintain or enhance the operational effectiveness, 

viability and safety of existing and planned 
infrastructure;  

(c) protect investment in existing and planned 
infrastructure; and  

(d) ensure new development does not occur until 
provision for appropriate infrastructure is in place;  

 
(3) Providing that the efficient and effective functioning of 

infrastructure, including transport corridors, is maintained, and the 
ability to maintain and upgrade that infrastructure is retained;  

 
(4) Only providing for new development that does not affect the 

efficient operation, use, development, appropriate upgrading and 
safety of existing strategic infrastructure, including by avoiding 
noise sensitive activities within the 50dBA Ldn airport noise contour 
for Christchurch International Airport, unless the activity is within an 
existing residentially zoned urban area, residential greenfield area 
identified for Kaiapoi, or residential greenfield priority area identified 
in Map A (page 64); and  

 
(5) Managing the effects of land use activities on infrastructure, 

including avoiding activities that have the potential to limit the 
efficient and effective, provision, operation, maintenance or 
upgrade of strategic infrastructure and freight hubs.  

 

5.3 Clause (4) has attracted some attention during the pRDP review.  

Clause (4) can be broken into three parts.   

 

5.4 The first part of clause (4), "Only providing for new development that 

does not affect the efficient operation, use, development, appropriate 

upgrading and safety of existing strategic infrastructure" is a general 

policy direction, which seeks to avoid the risk of reverse sensitivity 

effects from new development on existing strategic infrastructure.   

 

5.5 That general policy direction is supplemented by the second part of 

clause (4) which contains a specific means of responding to the 

general policy direction for a specific existing strategic infrastructure, 

namely the Christchurch International Airport.  
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5.6 The third part is the "carve out" which begins with the words "unless 

the activity is within …". 

 

5.7 The circumstances which the Panel has specifically identified in 

paragraph [7](c) of its Minute would satisfy the first two parts of 

clause (4), but would not be included in the "carve out".  Assuming 

those activities are new development,
6
 those activities would not 

affect the operation of the airport as existing strategic infrastructure, 

but are noise sensitive activities (as defined) within the 50 dBA airport 

noise contour. 

 

5.8 It is submitted that a purposive interpretation of Policy 6.3.5 as a 

whole is necessary to avoid an outcome which could lead to 

otherwise entirely appropriate development being discouraged 

because it is within the 50 dBA airport noise contour.   

 

5.9 The second part of Policy 6.3.5(4) should, it is submitted, not be 

treated as a standalone policy direction, but should be considered in 

its context and in a purposive manner.  It is submitted that a 

purposive interpretation should focus on both the mischief which 

Policy 6.3.5 (4) seeks to avoid as well as the other directions in Policy 

6.3.5, which work together to achieve integrated development and the 

recovery of Greater Christchurch.   

 

5.10 The opening words of the Policy state "Recovery of Greater 

Christchurch is to be assisted by the integration of land use 

development with infrastructure by" before listing five matters which 

are joined conjunctively.  It is submitted that clauses (2)(a) and 2(b) 

are relevant to the Panel's question.  Clause 2(a) refers to "optimising 

the efficient and affordable provision of both the development and the 

infrastructure" and clause 2(b) refers to "maintain or enhance the 

operational effectiveness, viability and safety of existing and planned 

infrastructure".   

 

5.11 In the Council's submission, when interpreting clause (4) of Policy 6.3.5 

in a purposive manner, if the activity in question satisfies the first part 

                                                                                                                                                
6
  We comment on the meaning of "new development" at the end of these submissions.   
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of clause (4), there is no need to take the analysis further even if the 

activity is noise sensitive and within the 50 dBA airport noise contour.  

The intention of clause (4) is met if the activity would not cause reverse 

sensitivity effects on existing strategic infrastructure.  In other words, it 

is submitted that the words "including by avoiding …" are merely an 

example of activities which could fall within the opening words.  

Consideration should also be given to whether the activity would be 

consistent with the other parts of Policy 6.3.5, including those 

mentioned above.  

 

5.12 In the example of new educational or residential facilities at the 

University's campus (assuming they meet the Panel's criteria in 

paragraph [7](c) of its Minute), it is submitted that, on a purposive 

interpretation of Policy 6.3.5, those activities should be enabled 

where they integrate and optimise existing land uses at the campus, 

provided they do not impact on existing strategic infrastructure.  It is 

submitted that such an interpretation would satisfy the purpose of the 

Policy.   

 

6. GIVING EFFECT TO POLICY 6.3.5 

 

6.1 It is submitted that the Panel has some scope to implement 

Policy 6.3.5 in several ways.  On the Council's preferred interpretation 

of Policy 6.3.5, a starting point for activities which are captured by the 

criteria in paragraph [7](c) of the Minute would be that those activities 

are subject to a restricted discretionary or full discretionary rules.  

This would both enable those activities to occur but would also 

provide a mechanism to decline applications or otherwise manage 

any possible reverse sensitivity risks to the airport which may become 

apparent in the future.  

 

7. WHAT IS NEW DEVELOPMENT? 

 

7.1 The University of Canterbury's opening submissions discuss the 

interpretation of "new development".  The Council recognises the 

potential difficulty in determining whether development is "new" or 

not, particularly in relation to replacing, modifying or extending 

existing facilities.  As that question involves factual considerations 
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which are not yet available, the Council has not commented on this 

matter in these submissions. 

 

7.2 That aside, the Council notes that the Panel's approach to the 

Clearwater Golf Resort in its Strategic Directions Decision
7
 provides 

useful guidance to explore this issue further in due course.  

 

 

 

DATED this 8
th
 day of April 2016 

 

 
 

___________________________________ 
D J S Laing / H P Harwood  

Counsel for Christchurch City Council 
 

 

 

                                                                                                                                                
7
  Decision 1 Strategic Directions and Strategic Outcomes (and Relevant Definitions), at [235] – [251]. 


