
 

  

 
Prudence Steven QC 

Canterbury Chambers 
PO Box 9344 

Christchurch 8149 
 

Telephone: (03) 343 9834 
Email: pru@prusteven.co.nz 

BEFORE THE CHRISTCHURCH REPLACEMENT DISTRICT PLAN  
INDEPENDENT HEARINGS PANEL 

 

IN THE MATTER of the Resource Management Act and the 
Canterbury Earthquake (Christchurch 
Replacement District Plan) Order 2014 

AND 

IN THE MATTER  of the Subdivision, Development and 
Earthworks (Stage 2) Proposal 

 Also relevant to Papakainga (Stage 2) 
Proposal 

 

 

  

LEGAL SUBMISSIONS FOR WAINUI BAY LIMITED (FURTHER SUBMITTER 2829)  
IN RESPONSE TO JOINT MEMORANDUM ON BEHALF OF THE CHRISTCHURCH  

CITY COUNCIL, THE CROWN (#2387) AND TE RŪNANGA O NGĀI TAHU (#2458)  
AND NGĀ RŪNANGA (#2821) REGARDING SUBDIVISION MINIMUM NET  

SITE AREAS DATED 8 JUNE 2016  

INCLUDING AS TO JURISDICTION 

Dated 16 June 2016 

  

 

 

 

  



 

Further Submitter 2829 Legal Submissions 16 June 2016  Page 2 

INDEX 

Background ................................................................................................................... 2 

No Jurisdiction to Make Amendment ............................................................................ 4 

Scope Raised by Relevant Original Submissions ............................................................. 4 

Conclusion on Scope of Original Submissions ................................................................. 6 

Amended Relief Sought by Mr Peebles .......................................................................... 7 

Grandfather Clause to save terms of Notified Proposal .................................................... 7 

Council's Resistance to Grandfather Clause ....................................................................... 7 

Scope Test .................................................................................................................... 8 

Conclusion .................................................................................................................... 9 

 
 

MAY IT PLEASE THE PANEL 

Background  

1 I am instructed to represent Mr Peebles in relation to his submission (in the name 

of Wainui Bay Limited – Further Submitter 2829) on Chapter 4 pertaining to 

Papakainga Zone provisions following receipt of a Memorandum dated 8 June 

2016 filed jointly by the City Council, the Crown and Te Runanga o Ngai Tahu and 

Nga Runanga (Ngai Tahu) (the June Memorandum).   

2 By the June Memorandum, the Council, Crown and Ngai Tahu (the Joint Parties) 

jointly seek amendments to Decision 13 on the Subdivision Chapter (or part 

thereof) seeking to amend Rule 8.3.3.1 Table 1 – "Minimum Net Site Area – 

Residential Zones" in order to recognise the distinction between Maori land (to 

which there would be no minimum net site area) and 'other' land (to which the 

Rural Banks Peninsula minimum allotment size for Rural Zones would apply).   

3 By Minute of 10 June, timetabling directions have been made for any response to 

be made by submitters.  However, as indicated by the June Memorandum, the 

issue raised is inextricably linked to, and arise out of the wider issue raised in 

Chapter 4 of concern to Mr Peebles.  Accordingly, this response addresses the 

Panel on the wider ramifications of the relief now sought in the June 

Memorandum, in terms of this wider issue (which, as I explain further on, relates 

to jurisdiction). 
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4 The hearing on the Papakainga (Stage 2) proposal, concluded with the Council, 

Crown and Ngai Tahu jointly agreeing that a distinction should be made between 

Maori land and 'other' land such that the permissive regime introduced by that 

new zone package would only apply to the former.   

5 The Panel will be aware of Mr Peebles' surprise at receiving notice of the amended 

position of these parties in the Memorandum filed on the eve of the 

commencement of the hearing on Monday 23 November, which had apparently 

been signalled to the Panel on 20 November 2015.   

6 The Panel's response had been to issue a Minute dated 20 November 2015, 

directing that the Memorandum be emailed to submitters who had sought to be 

heard as soon as possible.  Mr Peebles had not originally sought to be heard as he 

supported the notified proposal.  Following receipt of the Memorandum, he 

sought, and was allowed an opportunity to be heard, albeit on an unprepared 

basis.   

7 At that hearing, and with only less than 2 days notice of this about-turn, Mr 

Peebles sought a 'grandfather' clause which would 'save' development rights on 

sites less than 4 hectares1 provided for under the notified Chapter 4 proposal.   

8 In terms of the changes now jointly sought to the Subdivision Chapter, the 

Council's Closing Submissions (dated 13 January 2016) did not signal any 

distinction would be made in relation to the subdivision standards; to the 

contrary.2  

9 I am instructed3 that informal mediation has since occurred involving the Council, 

Crown and Ngai Tahu, although Mr Peebles is once again taken by surprise as he 

was not involved in, or aware of that informal mediation. 

                                                           
1 His title is 1.1 hectares, and he explained that there are numerous titles below 4 hectares within the Papakainga Zone 
2 As the parties to the June Memorandum acknowledge at para 3 of that memorandum 
3 Via communication between Mr Peebles and Mr Ball 
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No Jurisdiction to Make Amendment 

10 Based upon Counsel's inspection of the Original Submissions made to it, the 

specific amendments to the Subdivision Chapter are not amendments that were 

specifically sought in relation to the Subdivision Chapter.   

11 Since being retained to represent Mr Peebles on this matter, I have also 

undertaken an inspection of the Original Submissions made to Chapter 4, and 

spoken with the Council's legal representative (Mr Conway) on this matter.   

12 Counsel's inspection of the scope of Original Submissions vindicates Mr Peebles' 

surprise at being informed of the agreed (changed) position at this stage of the 

process, as the amendments were not sought in any of the Original Submissions.   

13 Mr Peebles is thus raising a jurisdictional issue.  Although raised late in the 

process, I respectfully submit that jurisdiction cannot be given to the Panel by 

agreement of the parties.  Nor can a failure to raise it earlier on in the hearing 

process give rise to any waiver or estoppel.   

14 Moreover, I submit that it is for the parties seeking changes to a notified proposal 

to satisfy the decision maker as to jurisdiction; the obligation to disprove that does 

not lie with submitters, particularly when they were not legally represented.   

Scope Raised by Relevant Original Submissions 

15 The notified proposal for Chapter 4 Papakainga Zone, contained permissive 

provisions4 applying to all land within each of the Papakainga Zones, with no 

distinction based upon land ownership.   

16 There were 19 Original Submissions made to the Papakainga Chapter, and I have 

read them all.  However, I am advised by the City Council that scope arises from 

two of these, namely: (my emphasis) 

16.1 Ngai Tahu's submission (#2458) where, at page 51, the submitter sought as 

relief: 

                                                           
4 In the list of permitted activities, Rule 4.2.2.1 
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4.1 Amend the Papakainga Zone provisions to provide that the 
Papakainga Zone is an 'overlay zone' which can be made 
operative through a plan change process and, through that 
process, may apply to land that is: 

-  Held in the appropriate ownership as Maori land as 
defined in Te Ture Whenua Maori Act 1993 (being Maori 
customary land or Maori freehold land); 

-  Has been assessed as having an acceptable risk of natural 
hazard for papakainga development; 

-  Will have access and utility services which are of a 
standard appropriate to the land and adjoining areas.  

4.2 Allow as permitted activities land uses in the Papakainga 
Zone that are provided for within an outline development 
plan which is submitted as part of any plan change 
proposal seeking rezoning of land to Papakainga Zone; and 
to provide for activities which are not included in the outline 
development plan as discretionary activities where they are 
appropriate. 

16.2 The Crown submission (#2387) where, at page 40, it was submitted that: 

… it would be appropriate to exclude non-Maori titled land 
"where practicable"5 from this Zone (i.e. when it is located at the 
edge of a Maori Reserve). 

– whilst also submitting that the zones included land: 

… that is owned by non-Manawhenua who may not undertake 
Papakainga development.  All development should be treated 
consistently within this Zone.6   

16.3 A specific amendment was also sought to Policy 4.1.1.2 to replace the 

notified policy with a policy that read: 7 

Encourage Manawhenua to take account of the Nga Kaupapa 
(policies) in the Mahaanui Iwi Management Plan policies for their 
area, and to work with Council and technical experts if required to  
Ensure that Papakainga and other development is undertaken 
sustainably and takes adequate account of:  

a. The Nga Kaupapa (policies) in the Mahaanui Iwi 
Management Plan; 

b. The physical characteristics of the land;  

… 

                                                           
5 At para 12.5 of the Crown's Original Submission 
6 At para 12.6 of the Crown's Original Submission 
7 Page 42 of the Crown's Original Submission 
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17 Mr Peebles was a Further Submitter to the Crown's submission, and supported 

that in its entirety "except where it concerns the planning maps".  This was a 

reference to the submission of the Crown seeking removal of non-Maori land from 

within the zone "where practicable", i.e. "when it is located at the edge of a Maori 

reserve".  Mr Peebles sought clarification of what was meant by "where 

practicable", in the interests of obtaining certainty.   

18 Mr Peebles also expressly supported the Crown's submission seeking amendments 

to Policy 4.1.1.2 to achieve greater clarity and certainty of guidance for both 

Papakainga and 'other' development within the zone.   

Conclusion on Scope of Original Submissions 

19 Accordingly: 

19.1 To the extent that any inconsistent treatment of Maori and non-Maori 

owned land was signalled in Ngai Tahu's Original Submissions, that 

outcome was expressly sought to be achieved by way of a separate plan 

change process (presumably following the Schedule 1 RMA process) to 

take place in the future, as opposed to changes that would be sought 

through this pRDP hearing process;  

19.2 Any later (dedicated) plan change would afford full opportunity to all 

landowners potentially affected by the proposal for inconsistent treatment 

of Maori and non-Maori land, particularly the many landowners with sites 

below 4 hectares who will not have the opportunity to establish any kind 

of residential activity if their land is subject to the underlying Banks 

Peninsula Rural Zone provisions; 

19.3 The Crown's Original Submission expressly supported consistent 

treatment of land regardless of ownership.  The Crown only sought the 

exclusion of non-Maori titled land only "where practicable", i.e. "on the 

edge of a Maori Reserve";  

19.4 The Crown's amended position represented by the position now taken by 

the Joint Parties amounts to a complete 'about-turn' and in that sense, is 
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'out of left field' and 'could not have been anticipated' when the Original 

Submissions were inspected. 

20 The City Council's Opening Submissions refers to the agreement reached between 

parties at the mediation to change from a 'zone and overlay' approach to a 'zone 

only' approach,8 and makes specific reference to the confusion in the minds of 

some submitters as to whether plan changes would be required to rezone land 

from an overlay to a zone.  The Council's Opening states that it considered that it 

would be clearer to have the zone apply to the whole area and to differentiate the 

rules depending on land tenure/ownership.   

21 Accordingly, it would appear that at mediation, the decision was made by those 

present to address matters signalled in Ngai Tahu's Original Submission (as 

matters that could be dealt with through a further plan change process) through 

this hearing procedure.  However, that is to the prejudice of submitters not 

involved in the mediation and other affected landowners who are not involved in 

this process, including, but not limited to, Mr Peebles.   

Amended Relief Sought by Mr Peebles 

Grandfather Clause to save terms of Notified Proposal 

22 If the Panel considers that there is jurisdiction to make amendments sought by the 

Joint Parties, that grandfather clause is also sought to be included in the 

subdivision chapter in the rule relating to Minimum Net Site Area for the Banks 

Peninsula Rural Zone. 

Council's Resistance to Grandfather Clause 

23 In closing submissions on Chapter 4, the Council opposes Mr Peebles' request for a 

'grandfather' clause and points to the fact that the activity status to build a 

dwelling on Mr Peebles' land is non-complying under the operative Banks 

Peninsula Plan.   

                                                           
8 At paragraph 4.4 
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24 However, it is submitted that activity status under the operative Banks Peninsula 

Plan is irrelevant; it has no bearing on the question of whether the Panel has 

jurisdiction to make the amendments sought by the Joint Parties having regard to 

the scope of Original Submissions made to it.   

25 The notified Proposal for Chapter 4 contained a far more permissive regime than 

exists in the operative City Plan, and that was supported by Mr Peebles.  It may 

also have been supported by other landowners who elected not to take part in the 

process.   

26 The question for the Panel to consider is whether, in light of the Original 

Submissions made to the Chapter 4 proposal, there is jurisdiction to amend the 

proposal in the manner sought jointly by the Council, Crown and Ngai Tahu.  

Counsel submits there is no such jurisdiction.  There is also no jurisdiction to make 

the amendment now sought to the Subdivision Decision without further 

notification.   

27 In terms of clause 13(4) of the OIC, the Joint Parties are also requesting the Panel 

to "deal with matters" that are "in a material way" outside the scope of each of 

the proposals as notified.   

Scope Test 

28 This is not a case involving the question of whether the submission is 'on' the plan 

change (or not), rather the issue is whether the amendments proposed to be 

made by the Joint Parties are within the scope of any Original Submission.  As 

recently confirmed by the Environment Court in Porter Developments Limited v 

Hamilton City Council9 the scope to amend is bounded by the submission at one 

end of the spectrum and a notified proposal at the other.   

29 The question for the Panel is whether or not an amendment has been "fairly and 

reasonably raised" in an Original Submission or the proposed plan as notified, "or 

somewhere in-between",10 that being the permissible spectrum of changes.   

                                                           
9 [2016] NZEnvC 60 
10 As affirmed in the Porter Developments Limited case citing Re Vivid Holdings Limited [1999] NZRMA 4 at 468 
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30 The Court explained the rationale for this being that others who may be affected 

by an amendment sought in submissions can have notice of them and are able to 

participate either by opposing or supporting the amendment.  Also of relevance, 

the question of whether a proposed amendment is fairly and reasonably raised in 

the submission is to be approached "in a realistic workable fashion". 

31 In the context of the Motor Machinist case,11 the observations of Justice Kos are 

very pertinent: 

A core purpose of the statutory plan change process is to ensure that 
persons potentially affected, and in particular those directly affected, 
by the proposed plan changes are adequately informed of what is 
proposed. 

– emphasising that the original and further submission entitles affected persons to 

participate in the hearing process. 

32 Justice Kos described as a "remarkable proposition" the prospect that a plan 

change might:  

… so morph that a person not directly affected at one stage … might 
find themselves directly affected but speechless at a later stage by dint 
of the third party submission not directly notified as it would have 
been had it been included in the original instrument. 

– and held that: 

It is this unfairness that militates the second limb of the Clearwater 
test.12  

Conclusion 

33 Mr Peebles was somewhat speechless to hear of the 'about-turn' taken by the 

Joint Parties at that November hearing (to use Justice Kos' words), and it is very 

likely that there will be other landowners equally surprised and disaffected.  The 

same is also said of the changes sought to the Subdivision Chapter. 

                                                           
11 Palmerston North City v Motor Machinists Limited [2013] NZHC 1290 
12 Referring to the decision of Clearwater Resort Limited v Christchurch City Council HC Christchurch, AP34/02, 14 March 2003 where 
William Young J applied a bipartite test to the question of whether a submission could fairly be regarded as 'on' a variation (or plan 
change), the second being "if the effect of regarding a submission as 'on' a variation would be to permit a planning instrument to be 
appreciably amended without real opportunity for participation by those potentially affected", that will be "a powerful consideration" 
against findings that the submission was truly "on the variation". 
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34 Accordingly, Mr Peebles submits that unless there is further notification of the 

proposals under clause 13(4) of the OIC to amend Chapter 4 and Chapter 8 in the 

manner now sought by the Joint Parties, such amendments would be unlawful. 

Dated this 16th day of June 2016. 

 

P A Steven QC 

Counsel for Wainui Bay Limited 


