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JUDGE HASSAN:   We are obviously running a little bit behind and obviously 

that is trying to accommodate people where we can, but before we do 

that, there is some other reason to delay people a little bit, and I want to 

make some observations on behalf of the Panel and this is to be 

followed by a Minute. 5 

 

 It relates specifically to the question of noise from engine testing 

insofar as it relates to humans and leaves aside the questions regarding 

the reliefs being sought, at this stage, by Isaac Conservation Trust in 

regard to wildlife.  10 

 

 So the Panel has heard the Airport’s, Air New Zealand’s, and Council’s 

witnesses on the matter of engine testing noise and appropriate 

planning responses to this that includes technical experts, Dr Chiles, 

Mr Day and Professor Clarke. On those matters we have also heard 15 

various submitters attest to their experiences of regular sleep 

disturbance. 

 

 A number of those residents are from the Bishopdale area.  As is proper 

for experts, Mr Day and Mr Bonis made some helpful concessions in 20 

cross-examination as did Dr Chiles and Professor Clarke, and in regard 

to Panel questioning. As a general observation, the sooner such 

concessions are able to be legitimately made the better. 

 

 The Panel is not satisfied that it has enough information before it to 25 

determine the most appropriate package of plan provisions.  It will 

issue a Minute making directions for further expert conferencing of 

noise experts and may extend that to include planning experts. 

 

 Following that, it can be expected that directions will be made for those 30 

witnesses to be recalled for cross-examination and questioning on the 

outcomes of that conferencing.  That will likely involve, what we call, 

hot-tubbing, whereby all relevant witnesses are called at the same time. 

 

 On the testing of evidence, we are not satisfied that we have before us 35 

all relevant planning options for addressing engine testing noise in 

order that we can complete our obligations under sections 32 and 

32AA.  

 

 Specifically we are not satisfied that the proposed provisions, including 40 

those proposed by the Council, the Airport and Air New Zealand, will 

firstly, ensure appropriate receiving environment outcomes for 

residents, and secondly, provide appropriately for the protection of the 

airport as a strategic asset for the interests of the greater community. 

 45 
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 The evidence indicates that the proposals before us have suffered from 

time pressures on preparation. For instance, that is revealed in the 

relatively late modifications proposed to engine testing regimes and 

related to that, modifications to noise contours proposed by the airport 

and supported by Air New Zealand. 5 

 

 Central to that is the question of whether or not that proposed regime 

will ensure unreasonable noise impacts do not occur in the receiving 

environment. 

 10 

 What is or is not unreasonable clearly is a question involving 

contextual judgement and the noise experts rightly acknowledge the 

role of the Panel in making that judgement. 

 

 The context includes both the nature of the receiving environment and 15 

its proximity to the airport as regionally, and indeed, nationally 

important strategic infrastructure. 

 

  [3.15 pm] 

 20 

 It also includes consideration of what can be practicably achieved.  

While Section 16 of the Act provides an explicit legal duty concerning 

best practicable option, our primary obligation is to evaluate options 

under Sections 32 and 32AA.  However in a practical sense BPO 

provides potentially a useful reference point for testing the 25 

appropriateness of options for addressing environmental noise. 

 

 We acknowledge Mr Day’s opinion that the receiving environment 

noise is not unreasonable but note the important element of contextual 

judgement inherent in determining that.  We observe however 30 

Mr Day’s acknowledgement that what is reasonable is a matter of some 

debate in the range of 50 to 65 dBA.  We also note some synergy, at 

least on the matter of residential amenity with the position that the 

regional policy statement and the Panel’s earlier decisions take on the 

50 contour. 35 

 

 We acknowledge the difficulty Mr Day expressed as to what receiving 

environment noise standard Dr Chiles is recommending for.  As such 

while he expressed concern as to the implications that a 45 dBA 

receiving environment standard would have for the viability of engine 40 

testing at the airport, a matter that would be of concern were it to risk 

viability, he cannot at this point determine whether any number other 

than that could be achieved practicably, that is at a level below what he 

has recommended for. 

 45 
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 One impediment to us is the difference between Mr Day on the one 

hand and Professor Clarke and Dr Chiles on the other on the 

measurement approach that should be taken.  However, while Mr Day 

disagrees with Dr Chiles concerning the appropriateness of using 

NZS 6602:2008 and its measurement methodology, he acknowledges 5 

what the standard itself is, namely a relevant standard for engine noise 

testing.  Further Professor Clarke appears to recommend a middle 

ground approach for our consideration. 

 

 We record our preference is for the application of a measurement 10 

method that best corresponds to the actual noise experiences of 

residents and best ensures that nuisance issues can be addressed when 

they arise.  Otherwise residents are essentially left without a basis for 

confidence that impacts on them would be addressed, even if they 

complain, which not all members of the public do. 15 

 

 While we will of course reflect on all of the evidence, including 

Mr Day’s views about caution being applied in taking account of 

residents’ sleep disturbance experiences, nevertheless we have 

competing evidence before us including the direct factual experiences 20 

of residents.  So too other standards which we understand are reliably 

based on what Mr Day described to be proper scientific method. 

 

 Questions from Mr Daysh would show some Panel interest in the 

Auckland Unitary Plan approach particularly as it relates to noise 25 

management plans and the concept of a community liaison group.  We 

recognise that neither of these were recommendations in any of the 

evidence before us but invite consideration of those concepts in the 

process of witness caucusing. 

 30 

 The ultimate decision on what is an appropriate regimen for engine 

noise management involves a balance of competing considerations 

including as noted the true nature of the receiving environment, the 

relative proximity to other noise sources and the strategic importance of 

the airport.  Related to that it also occurs to us that any scenario where 35 

noise exposure of existing residents from engine testing is, such as to 

cause what Dr Chiles indicated was thousands of residents to be 

exposed to unreasonable noise, that represents a strategic risk to the 

airport. 

 40 

 We note that we recognise that a BPO type approach may need to 

involve a staged response to the evidence.  We record that the airport’s 

strategic importance relates to its role for the local community and its 

regional and wider economic and social importance, that is it is a 

concern going beyond the particular aspirations of the Airport 45 

Company itself. 
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 Mr Laing noted the availability of Dr Chiles should the Panel want 

assistance from further expert conferencing and that anticipates the 

need that we have determined we have. 

 5 

  [3.20 pm] 

 

 We note that these observations do not reflect any views of the Panel 

on other issues before us including in regard to the Isaac Conservation 

Trust submissions or any other noise or other topic. 10 

 

 Further, they are preliminary in the sense that they reflect our 

consideration to date of the tested evidence and are subject to not 

having heard any related party submissions on these matters other than 

those opening submissions that we have heard. 15 

 

 Thank you, that will be recorded on the transcript and the minute will 

issue tomorrow or as soon as we are able to get to it.  Yes, 

Ms Appleyard? 

 20 

MS APPLEYARD:   Sir, there is just one point I would like to raise in relation 

to this and this is specifically in relation to planners and noise experts 

and BPO.  I would have thought the equation (ph 1.00) is not going to 

be helpful unless we have some input from probably Air New Zealand 

on the practical side of anything that is come up with and whether that 25 

is just - and somehow we are going to have probably fit the airport on 

behalf of other operators and Air New Zealand into the mix somewhere 

because otherwise we have a disconnect between we have come up 

with something but the question about “Well, can we comply” is not 

answered. 30 

 

JUDGE HASSAN:   Yes. 

 

MS APPLEYARD:   And it can’t be answered by Mr Bonis or Mr Day. 

 35 

JUDGE HASSAN:   All right, thank you for that, Ms Appleyard, and that is 

understood.  I think we will make arrangements to ensure the proper 

technical and client advice is able to be received by those experts in the 

process of witness conferencing, such that the relevant experts would 

consider what joint statements they can issue as experts based on that 40 

information in that process, is that what you have in mind? 

 

MS APPLEYARD:   Yes, and I am just specifically I think Mr Morgan, I am 

not sure how far Mr Boswell’s, but just the practical implications of 

that is really what I am getting at, thank you. 45 
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JUDGE HASSAN:   All right.  Mr Laing, I take it you would regard that as 

entirely appropriate? 

 

MR LAING:   I think it is inevitable, your Honour, just looking at the round as 

to where the noise source is coming from and what is practical.  I 5 

thoroughly agree about Air New Zealand’s involvement. 

 

JUDGE HASSAN:   Yes, all right.  Now, Mr Lawry, just to help you 

understand this, you will appreciate that the Panel’s need at this stage is 

for assistance from experts in regard to the various positions put by 10 

parties.  So the proposition that Ms Appleyard has put and Mr Laing 

has agreed to is proper in my view in the sense that it is simply there to 

provide an information service to assist the experts take an informed 

view on their opinions, all right?  It is not a form of mediation and it is 

not a form of multi-party participation but it is a form of expert 15 

conferencing as provided for under the Order in Council. 

 

MR LAWRY:   And will Mr Clarke be involved in that? 

 

JUDGE HASSAN:   Yes, Mr Clarke would be if available, I have noted that.  I 20 

thought I had noted that in my notes and it may be on the transcript that 

I would anticipate all experts who are available in those areas.  So 

certainly Professor Clarke, if he is available, would be allowed to 

attend in some way.  He was an attendee at previous conferencing, 

wasn’t he? 25 

 

MR LAWRY:   Electronically he came in, yes. 

 

JUDGE HASSAN:   Yes, so obviously those are limits but we managed to live 

with them quite well yesterday I thought too.  All right, thank you. 30 

 

MR LAWRY:   Thank you. 

 

JUDGE HASSAN:   So is it Ms McClellan or Dr McClellan I should say. 

 35 

MR LAING:   Dr McClellan. 
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MR DAYSH:   Okay, thank you that is all I have. 

 

JUDGE HASSAN:   Thank you, Mr Daysh.  Ms Huria? 

 5 

MS HURIA:   No thank you, sir. 

 

JUDGE HASSAN:   Thank you.  Ms Dawson? 

 

MS DAWSON:   Just one question Mr Millar, in the cultural 5 zone or 10 

whatever zone it is that is in the operative Plan; other permitted 

activities provided for in that zone much the same, if not exactly the 

same, as the permitted activities in the Special Purpose zone? 

 

MR MILLAR:   The one exception to that would be that in the specific Purpose 15 

Tertiary Education zone provisions there is a permitted activity rule 

allowing community uses of existing facilities, that does not exist in 

cultural 4 zone provisions. 

 

  [5.15 pm] 20 

 

MS DAWSON:   All right, but otherwise the range for - - -  

 

MR MILLAR:   Definitions the same. 

 25 

MS DAWSON:   - - - permitted activities - - -  

 

MR MILLAR:   Yes, there are some variations on rules around development 

standards, site coverage, height, setback, there have been some 

manipulation of those, but they are roughly the same. 30 

 

MS DAWSON:   Yes, but the range of activities for go ahead on the zone, as a 

right, apart from the community activities. 

 

MR MILLAR:   Yes. 35 

 

 

JUDGE HASSAN:   Thank you.  Mr Millar, just one set of question I think, 

and obviously subject to what your client and Ms Appleyard’s client 40 

may think on this as well – and in principle, do you think it would be of 

assistance for working through these issues, to do a few things, number 

one, take account of the evidence on the transcript and the written 

statements of both foundation, noise experts, your clients and the 

airports clients, in accordance with the code of conduct and witness 45 

conferencing with Mr Bonis and Ms Dixon? 
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MR MILLAR:   Yes. 

 

JUDGE HASSAN:   Number two, in that process, attempt to elicit a common 

position amongst the planners on what types of university activity 5 

could be undertaken safely within the parameters of those experts 

opinions? 

 

MR MILLAR:   Yes. 

 10 

JUDGE HASSAN:   All right, thank you.  Any questions arising, 

Ms Appleyard? 

 

MS APPLEYARD:   No, sir. 

 15 

JUDGE HASSAN:   Any questions arising, Mr Chapman or re-examination? 

 

MR CHAPMAN:   No, sir. 

 

JUDGE HASSAN:   Thank you.  Thank you very much, Mr Millar, that was 20 

very helpful, just on that last matter, it just seems to me that it is an 

obvious area which would warrant some further discussion, do parties 

agree? 

 

MR CHAPMAN:   Yes. 25 

 

MR MILLAR:   Yes. 

 

MS APPLEYARD:   Yes, but - - -  

 30 

JUDGE HASSAN:   Right, thank you. 

 

MS APPLEYARD:   But the practical problem is we just need to understand 

what is, that is really the nub of the problem. 

 35 

JUDGE HASSAN:   Yes. 

 

MS APPLEYARD:   That is really the nub of the problem, and if there are 

some plans we can deal with confidentiality, we just need to actually 

see what is proposed - - -  40 

 

JUDGE HASSAN:   Yes. 

 

MS APPLEYARD:   - - - that is really the stumbling block. 

 45 

JUDGE HASSAN:   Mr Chapman? 
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MR CHAPMAN:   I am less certain of the position - - -  

 

JUDGE HASSAN:   Yes. 

 5 

MR CHAPMAN:   - - - we have discussions since we have put this out in the 

room this afternoon about the discussions that have gone on.  The 

question is about, for example student accommodation and we say yes 

it is on - - -  

 10 

JUDGE HASSAN:   Yes. 

 

MR CHAPMAN:   - - - the list, and the question comes back, “Well we want a 

limit on it”, and it is those sort of issues that become highly - - -  

 15 

JUDGE HASSAN:   Well, can I say this to you – all right. 

 

MR CHAPMAN:   - - - problematic from the university’s perspective for a - - -  

 

JUDGE HASSAN:   Just if I can unlock this a bit further perhaps for you – 20 

thanks very much Mr Millar, you are free to go. 

 

<THE WITNESS WITHDREW [5.18 pm] 

 

JUDGE HASSAN:   The construct I am putting is not the same as the construct 25 

you have been under.  In other words, the construct here is not one in 

which two parties are attempting to negotiate a commercial position 

with some difficulty and for the reasons you have described and the 

other reason that have come out in evidence. 

 30 

 It is purely to ensure that we are well informed, for instance, the 

propositions that I have been floating do not necessarily represent my 

view at all, they just simply to test the different propositions that the 

parties and ourselves should think on, and one is this; if the expert 

evidence informs and assists the planners to determine that different 35 

activities are completely non-contentious and non-issues, if you like, no 

resource management issue here based on the evidence, that that may 

be of assistance, in other words, there has been discussions around an 

activity class that might be akin to the Clearwater one – we will leave 

that for the parties to consider. 40 

 

 There is another discussion around activities that the Airport might 

have no difficulty in principle with, presumably if we say, “Well on the 

expert evidence do the parties have a common position that at least a 

number of activities there are no problems with”, you may or may not 45 
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be able to assist us in submissions on whether or not there is a resource 

management issue that is alive. 

 

 And so it is not the same thing as trying to do a deal, it is an order to 

inform us through an expert statement that we would hope to come 5 

back on a joint basis as to whether there has been any further 

movement by the experts, under the code of conduct, on those matters. 

 

 So my view would be that, that they would have a sufficient basis for 

doing that on the basis of the evidence before the Panel, including the 10 

transcript evidence on this topic – I do not imagine there is too much by 

way of technical or other assistance required by those experts in order 

to fulfil their role, unlike the position on the engine noise issue, do you 

take issue with that? 

 15 

  [5.20 pm] 

 

MR CHAPMAN:   No, I do not take any position on that - - -  

 

JUDGE HASSAN:   And obviously your position would be - - -  20 

 

MR CHAPMAN:   - - - and not identification. 

 

JUDGE HASSAN:   Yes, and just to be clear and fully so that you understand, 

it would be on the basis that we received the best evidence in order for 25 

us to evaluate and rely on submissions from parties and obviously 

questions of how one interprets Regional Policy Statements are a mixed 

question of law and planning but clearly it is in everyone’s interest to 

try and work through their differences before they leave their cases 

based on legal interpretation. 30 

 

MR CHAPMAN:   I simply say, sir, also that the university is in a very 

dynamic state at the moment and trying to articulate precisely the range 

of activities over the 10 years inherently has problems in it. 

 35 

JUDGE HASSAN:   Yes, well let’s see how we go.  I mean clearly an exercise 

of working through what are non-issues to the best of the witnesses’ 

ability may have some qualifiers about those sorts of things in it, but 

that is a matter for them, isn’t it, based on what they know? 

 40 

MR CHAPMAN:   Yes. 

 

JUDGE HASSAN:   All right. 

 

MS APPLEYARD:   I would welcome that and we would fully participate in 45 

that and can I say to Mr Chapman is we would not want the University 
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to feel constrained, I used the word “wish list” and if we could see the 

wish list we would be happy to consider it. 

 

JUDGE HASSAN:   Yes, all right.  Mr Laing, is there anything on that? 

 5 

MR LAING:   I do not think I can add very much at this stage, certainly 

Ms Dixon’s available and we will certainly cooperate and just see how 

that process proceeds. 

 

JUDGE HASSAN:   Yes, all right.  Well we will try to record everything in 10 

one set of directions in the minute, Mr Chapman, you look very 

worried, you do not need to be.  In all honesty we are just simply trying 

to get through a process where it seems parties have tried on their own.  

We can sometimes be of some help.  You can put whatever riders 

around what we receive by way of a joint conferencing statement that 15 

you wish including on all of the evidence that we have got before us.  

 

MR CHAPMAN:   Very good, sir. 

 

JUDGE HASSAN:   Thank you.  So we have got to Ms Dixon, I think.  I just 20 

might take another five minute recess while that is happening. 

 

ADJOURNED [5.22 pm] 

 

RESUMED [5.33 pm] 25 

 

JUDGE HASSAN:   Right, we are almost at the end of the day. 
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<AINSLEY McLEOD, sworn [3.54 pm] 
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MR BEATSON:   Now, Ms McLeod is well known to the Panel. 

 

JUDGE HASSAN:   Yes, there is another one like Mr Bonis who has probably 

got occupancy rights anyway, as a squatter. 

 5 

<EXAMINATION BY MR BEATSON [3.54 pm] 

 

MR BEATSON:   Ms McLeod, you have prepared a statement of evidence 

dated 17 February 2016? 

 10 

MS McLEOD:   Yes. 

 

MR BEATSON:   And can you confirm the contents of that are true and 

correct? 

 15 

MS McLEOD:   I have some minor corrections. 

 

MR BEATSON:   All right, could you take us through those please? 

 

MS McLEOD:   I have identified a minor typo in the relief set out in paragraph 20 

46 of my evidence. I do not think this needs to be specifically corrected 

today because it is superseded by Exhibit 6 that you were provided with 

this morning. 

 

 At paragraph 24 I refer to attachment E, in the fifth line from the 25 

bottom of the page.  Attachment E should be replaced with attachment 

C to Mr Renton’s evidence. 

 

JUDGE HASSAN:   Just a minute, fifth line from the bottom? That is at 

paragraph 24? 30 

 

MS McLEOD:   Yes. 

 

  [3.55 pm] 

 35 

JUDGE HASSAN:   And it should be which number? 

 

MS McLEOD:   That should say attachment C to Mr Renton’s evidence. 

 

JUDGE HASSAN:   Thank you. 40 

 

MS McLEOD:   Similarly, where I refer to attachment A and B in paragraph 

26, this should also be replaced with attachment C to Mr Renton’s 

evidence. 

 45 

JUDGE HASSAN:   Thank you. 
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MR BEATSON:   With those corrections, do you confirm it is true and correct? 

 

MS McLEOD:   Yes. 

 5 

MR BEATSON:   Thank you.  And you have prepared a summary? 

 

MS McLEOD:   I have. 

 

MR BEATSON:   Would you please read that and answer any questions. 10 

 

MS McLEOD:   My evidence addresses Transpower’s submission points in 

relation to proposal 6 as a whole, and records that with the exception of 

aircraft protection, the revised proposal achieves the relief sought by 

Transpower. My evidence confirms my support for the revised proposal 15 

and therefore I will confide my highlights today to the aircraft 

protection matter. 

 

 My evidence considers the relationship between the rules in 6.7 and the 

NES, and concludes that there is a conflict between rule PL1 and the 20 

NES on the basis that the rule is both more stringent and more lenient 

than the NES, depending on the scope of the work that may be 

undertaken in relation to any existing National Grid transmission tower. 

 

 It is my opinion that in order to comply with section 44 of the RMA an 25 

advice note similar to the advice note in proposal 11 should be included 

in the how to use the rules section of 6.7 to direct that the NES applies.  

This approach is consistent with the Ministry for the Environment’s 

guidance material on this matter. 

 30 

 Since evidence and rebuttal evidence was filed Mr Bonis, Ms Dixon 

and myself have discussed our respective positions and have agreed the 

content of an advice note, perhaps with the caveat that Mr Bonis holds 

an alternate view in relation to how the NES applies. 

 35 

 The agreed revised advice note is included in the exhibit provided 

today.  In this regard amendments have been made to ensure that the 

protection services apply to the existing National Grid so that 

regulation 14.3 of the NES is breached through any increase of height 

of towers within the protection services, that would trigger the need for 40 

resource consent as a restricted discretionary activity under regulation 

16. 

 

 It is also agreed that any requirement for an aeronautical study 

supported in Mr Bonis and my evidence could alternatively be 45 
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addressed outside of the district plan by way of a memorandum of 

understanding between Transpower and the Airport. 

 

 In this regard you have heard a little bit recently about the fact that 

CAA rule 77 also makes provision for the requirement of an 5 

aeronautical study, in any case with the director-general having some 

discretion in terms of appropriateness of penetrations. 

 

 Another solution here might be, and bearing in mind the Judge’s recent 

questions, to add a direction as to notification of the advice note in 10 

regard to any breach of clause 14.3 where regulation 16 would apply. 

 

 While I remain of the view that the NES prevails I have had 

discussions with Mr Bonis in relation to the outcome of the Airport’s 

alternative scenario, whereby the NES does not prevail in relation to 15 

the protection surfaces. 

 

 You have heard earlier this afternoon from Mr Bonis in relation to non-

complying activities, and for the avoidance of doubt I just wish to state 

my opinion that I do not agree that a non-complying activity status is 20 

appropriate. I prefer a restricted discretionary activity rule for any 

alteration, relocation or replacement of an existing tower where the 

works penetrate the protection surface. 

 

 And I would suggest two matters of discretion. The first being the 25 

matters listed in regulation 16.  These would apply in any case I would 

suggest, and also the extent to which any adverse effects on the safety 

or regularity of aircraft operations are avoided or mitigated. 

 

 I prefer restricted discretionary activity status because there are a 30 

number of scenarios where works could be undertaken on the existing 

lines without an adverse effect on the safety of aircraft operations.  For 

instance an increase in the height of a tower that does not currently 

penetrate the surface to a height that is less than those currently 

penetrating, such that the protection surfaces are not compromised to a 35 

greater extent. 

 

 Another scenario would be the increase in the height of a tower that 

may penetrate the protection surface of the future runway, but not the 

CAA existing runway surface. 40 

 

 A restricted discretionary activity status is also consistent with the 

worst case activity status in the NES, and allows for a consent to be 

refused should unacceptable issues arise. 

45 
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  [4.00 pm] 

 

 I also consider that any potential adverse effects on aircraft safety can 

be appropriately addressed through the matters of discretion and having 

reviewed similar provisions in other district plans, it is my view that 5 

restricted discretionary activity and discretionary activity status is a 

relatively common approach to rules for activities of protection 

surfaces. 

 

 Further, it is my opinion that non-complying activity status indicates 10 

that an activity is generally not anticipated and in the case of the 

protection surfaces in Proposal 6, I consider that this has the effect of 

protecting the future upgrading or development of the airport in a 

manner that constrains the future upgrading or development of the 

national grid, given that the protection services anticipate the future 15 

runway extension. 

 

 I do not consider that such an approach best gives effect to the 

objectives and policies 1 and 2 of the National Policy Statement on 

Electricity Transmission.  Policy 2 requires decision makers to 20 

recognise and provide for the effective operation, maintenance, 

upgrading and development of the electricity transmission network. 

 

 Thank you. 

 25 

JUDGE HASSAN:   Ms Appleyard or Ms Hill.  Yes, thank you, Ms Appleyard. 

 

MS APPLEYARD:   Just in terms of – we have travelled a long way, sir, if I 

can undertake the news from Mr Beatson about the part 77, I just have 

not had a chance to have a look – I will need to go and actually have a 30 

look at what it says and trying to look at it on my iPad is not.  It is news 

to me as well, so I am going to have a look at that. 

 

JUDGE HASSAN:   Yes, all Counsel’s position is reserved on its relevance, 

how it applies, we have not read it either, we have got no idea. 35 

 

<CROSS-EXAMINATION BY MS APPLEYARD [4.01 pm] 

 

MS APPLEYARD:   Thank you.  And I really only have a couple of questions 

for you. 40 

 

 The first part of your evidence and in particular, your discussion at 

paragraph 22 and 23 and your interpretation of the CAA’s circular.  

Have you read the rebuttal evidence of Mr Munro as to your 

interpretation? 45 
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MS McLEOD:   I am prepared to accept Mr Munro’s evidence. 

 

MS APPLEYARD:   Thank you, that was going to be my question so that issue 

is cleared up.  

 5 

 So as I read the remainder of your evidence, it is largely dealing with 

this issue as to conflict between NSETA and the rule and that is as 

much a matter of legal interpretation as it is for a planner, would you 

accept that? 

 10 

MS McLEOD:   Yes. 

 

MS APPLEYARD:   And has been covered in the submissions both of myself 

and Mr Beatson? 

 15 

MS McLEOD:   Yes, it has. 

 

MS APPLEYARD:   Just in relation to the matters that have been raised in 

discussion with Mr Bonis, the cross-examination of Mr Bonis.  

Mr Bonis gave one of the rational for his preference for a 20 

non-complying rule as being the use of the word ‘avoid’ in the policy.  

 

 Are you familiar with the decision in King Salmon? 

 

MS McLEOD:   Yes, I am. 25 

 

MS APPLEYARD:   And would you share the same concerns about the use of 

‘avoid’ being used in the context of a restricted discretionary activity as 

Mr Bonis does? 

 30 

MS McLEOD:   I accept what he is saying but I have also – Mr Bonis 

conceded today he had not considered the Higher Order objective and 

policies of the National Policy Statement- - - 

 

MS APPLEYARD:   Just take it back, can we just deal with the avoid issue 35 

first, and your understanding of King Salmon and the word ‘avoid’ and 

it does not mean to say we cannot change the word ‘avoid’ but one of 

his problems was the rule and the policy, so would you accept his 

concern with a restricted discretionary activity being placed with a 

policy that used the word ‘avoid’. 40 

 

 Would you accept that as a planner as a general concept? 

 

MS McLEOD:   As a general concept. 

 45 
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MS APPLEYARD:   Thank you.  The issue regarding restricted discretionary 

activity, would you be prepared to relook at the matters of discretion to 

add, for example, matters relating to airport efficiency as well? 

 

MS McLEOD:   My preference – I am open to considering how they could be 5 

drafted.  My preference has been for the words that I have mentioned 

today on the basis that they directly relate to the advisory circular in, I 

think, 4.12.3 or something.  Those are the words that were used by Mr 

Munro and are the words that are in the circular. 

 10 

MS APPLEYARD:   I know, but apart from that and the evidence you have 

heard, would you be adverse to looking at the matters of discretion 

being amended to also look at matters of impacts on airport efficiency? 

 

MS McLEOD:   I think I have answered that and said yes, I am open-minded.      15 

 

MS APPLEYARD:   Thank you, I have no further questions, I will address the 

rest in legal submissions. 

 

JUDGE HASSAN:   Yes, thank you, Ms Appleyard.  Mr Laing, I overlooked 20 

you, I think you are down- - - 

 

MR LAING:   I was down, I did advise the secretariat that the Council’s matter 

is resolved with Transpower, so there is no need to cross-examine her 

or Mr Renton. 25 

 

JUDGE HASSAN:   All right, so Panel questions then.  Mr Daysh. 

 

MR DAYSH:   No questions, but thank you for the productive way you are 

looking at this issue and encouraging you to continue discussions 30 

around the matters we have just heard in cross-examination.  Thank 

you. 

 

  [4.05 pm] 

 35 

JUDGE HASSAN:   Ms Huria. 

 

MS HURIA:   No thank you, sir. 

 

JUDGE HASSAN:   Ms Dawson. 40 

 

MS DAWSON:   No questions thank you. 

 

JUDGE HASSAN:   Just I guess one in principle.  If we could, again, subject 

to what Mr Daysh has indicated which is we would welcome parties 45 
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continuing to progress discussions on things where it would seem that 

there is a desire to do that. 

 

 If we go to the Standard, the regulation I should say, and regulation 

16.4.  So I suppose just looking at that in principle, the first thing, 5 

would you agree with me, is that this is attempting to set in place 

matters for discretion on a generic basis national wide? 

 

MS McLEOD:   In clause 16.4? 

 10 

JUDGE HASSAN:   Yes. 

 

MS McLEOD:   Yes, I agree. 

 

JUDGE HASSAN:   And if we look locally, would you agree that if we take 15 

the topic of landscape, for instance, the policy direction the plan is 

already proposing which is before the Panel, would not identify the 

airport as an outstanding natural landscape? 

 

MS McLEOD:   Yes, I accept that. 20 

 

JUDGE HASSAN:   Or even quite a good one.  And so the obvious point there, 

is if we look at those matters, that is one example, historic heritage is 

another and the vague concept of sensitive land use is another, isn’t it, 

which means none of those matters may be particularly helpful to the 25 

local contextual issues at the airport? 

 

MS McLEOD:   Yes, and I have accepted that in my evidence.  I think the only 

matter that picks up the types of effects that Transpower’s works could 

have on the protection surfaces, are those temporary construction works 30 

on the basis from clause C. 

 

JUDGE HASSAN:   Yes. 

 

MS McLEOD:   Yes. 35 

 

JUDGE HASSAN:   So, and I am not aware of anything but you may be able to 

remind me if there is something there involving a non-notification or 

limited notification regime through the Standard? 

 40 

MS McLEOD:   It is my understanding there isn’t which is why the advice note 

providing some direction around notification could be a potential 

solution. 

 

JUDGE HASSAN:   Yes, which is where I was just sort of heading in that area.  45 

Isn’t there a problem though in terms of how the Act works in regard to 
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notification, that you really need a rule rather than an advice note 

before you trigger anything relevant? 

 

MS McLEOD:   Well I think the regulations in place to establish that a consent 

is required and- - - 5 

 

JUDGE HASSAN:   No, no, sorry, just in terms of dispensing with 

notification- - - 

 

MS McLEOD:   Yes. 10 

 

JUDGE HASSAN:   - - - and you would be familiar with section 94A, I think it 

is, or somewhere about there, which is, I think to the effect that the 

notification regime can be modified by a rule in a plan? 

 15 

MS McLEOD:   Yes, I accept that. 

 

JUDGE HASSAN:   Not an advice note. 

 

MS McLEOD:   Mhm. 20 

 

JUDGE HASSAN:   So you think in principle, obviously subject to ultimately 

what the different clients would prefer to ultimately submit to us and I 

am not asking you to speak for your client, that in principle, it is worth 

exploring, these dynamics between the relative benefits of a ‘carve-out’ 25 

versus a rule or rules? 

 

MS McLEOD:   Yes, I think that it is certainly worth continuing the dialogue.  

My concern about the inclusion a rule is that it is where you get the 

conflict or duplication matter- - -  30 

 

JUDGE HASSAN:   Yes. 

 

MS McLEOD:   - - - and something that purely reflects the EDS becomes a 

duplication and my understanding of the MFE’s guidance is that that is 35 

not something that the plan should do. 

 

JUDGE HASSAN:   And then of course, there are questions on what the 

Standard and the Act preclude or allow for. 

 40 

MS McLEOD:   That’s right. 

 

JUDGE HASSAN:   Thank you.  So any questions arising, Ms Appleyard. 

 

MS APPLEYARD:   No, sir. 45 
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JUDGE HASSAN:   Mr Beatson, re-examination. 

 

MR BEATSON:   No thank you. 

 

JUDGE HASSAN:   Thank you very much, Ms McLeod, you are free to go. 5 

 

<THE WITNESS WITHDREW [4.09 pm] 

 

JUDGE HASSAN:   In due course, we encourage parties to keep us informed 

of what they are wanting to do and if they need any facilitation of 10 

further conferencing, you should let us know.  Clearly, it is in the 

interests of the process that we ensure that parties can work through 

their differences as much as possible before we ultimately have to 

make (INDISTINCT 4.53). 

 15 

MR BEATSON:   Thank you, sir.  So that just leaves us with the question of 

Mr Renton and whether the Panel has questions of him. 

 

MR DAYSH:   I have had time to look at the diagram, I think - - - 

 20 

  [4.10 pm] 

 

JUDGE HASSAN:   I think – bring him forward and we will have him sworn 

in - - -  

 25 

MR BEATSON:    Thank you. 

 

JUDGE HASSAN:   - - - and we will just go from there. I mean in reality Mr 

Daysh is rightfully cautious that we have not really had a chance to 

look at this visual aid anyway and it might be worth helping us 30 

understand that. 
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<ANDREW CHARLES RENTON, sworn [4.10 pm] 
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<EXAMINATION BY MR BEATSON [4.10 pm] 

 

MR BEATSON:   Good afternoon, is your full name Andrew Charles Renton? 

 

MR RENTON:   It is. 5 

 

MR BEATSON:   And do you have the qualifications and experience you set 

out in your statement of evidence, dated 17 February 2016? 

 

MR RENTON:   I do. 10 

 

MR BEATSON:   Do you confirm that the contents of your statement of 

evidence-in-chief are true and correct to the best of your knowledge? 

 

MR RENTON:   Yes, except for some small modifications to specific data - - -  15 

 

MR BEATSON:   And is that - - -  

 

MR RENTON:   - - - which is related to that diagram. 

 20 

MR BEATSON:   Is that – yes, I was going to ask that, is that modifications 

that arise is a result of the greater level of detail that is contained in, is 

it Exhibit 7? 

 

JUDGE HASSAN:   Exhibit 7, yes. 25 

 

MR RENTON:   That is correct. 

 

MR BEATSON:   Sir, I wonder if you need him to correct his evidence or are 

you happy to rely on Exhibit 7 as an update of the specific figures he 30 

has provided in his evidence, there is really not much in it from - - -  

 

JUDGE HASSAN:   All right, no that is – so we should just read his evidence 

on the basis that the diagram should be superseded by Exhibit 7. 

 35 

MR BEATSON:   The figures he has referred to, and yes and the figures in the 

diagrams are superseded by Exhibit 7. 

 

JUDGE HASSAN:   All right. 

 40 

MR BEATSON:   Mr Renton, are you able to just describe for us what Exhibit 

7 sets out to illustrate? 

 

MR RENTON:   Certainly, so the diagram is broken into two parts, there is a 

generic top section which shows a tower on the right hand side and the 45 
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related surfaces at two degrees and 1.6 degrees that everybody has 

referred to over the last couple of days. 

 

 The ones in blue are the lines that relate to those surface angles taken 

from the end of the existing runway as it is today, and the lines in black 5 

are from a date in point or a starting of the proposed plan. 

 

 If we start with the top blue line, the blue line called “two percent”, so 

that is from the end of the existing runway, you can see that no 

Transpower tower projects beyond that surface and that is reflected in 10 

the numbers on the bottom half of the drawing in the blue column on 

the right hand end, so that sets the distance that is above or below the 

existing runway 1.6 surface, undertaken from a CIAL survey in 2013, 

so you can see we range there from being minus 2.2 metres below that 

surface, to 7.8. 15 

 

JUDGE HASSAN:   So just to understand that, if I look at the first amount of 

blue text above the tower - - -  

 

MR RENTON:   Yes. 20 

 

JUDGE HASSAN:   - - - and I can draw a line between that and the blue 

column? 

 

MR RENTON:   Correct. 25 

 

JUDGE HASSAN:   Those relate to each other? 

 

MR RENTON:   Correct. 

 30 

MR BEATSON:   Can I just clarify that, sir, because my understanding from 

what Mr Renton just said is, that the column on the right relates to the 

1.6 percent surface. 

 

JUDGE HASSAN:   Yes, that is what I thought he said. 35 

 

MR RENTON:   Yes. 

 

MR BEATSON:   And that is what it says at the top of that column - - -  

 40 

MR RENTON:   Yes. 

 

MR BEATSON:   - - - so it would relate to the third line - - -  

 

MR RENTON:   Yes. 45 
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MR BEATSON:   - - - down, is that correct, Mr Renton, rather than the top 

line? 

 

MR RENTON:   That is correct, 1.6. 

 5 

JUDGE HASSAN:   Yes, the third one down, yes, not the top one – I initially 

marked the top, then I heard his answer and I thought - - -  

 

MR BEATSON:   Yes. 

 10 

JUDGE HASSAN:   - - - third one down. 

 

MR RENTON:   Yes. If we now look probably to the two black lines, the 2 

percent take off surface and the 1.6 percent take off surface and that is 

from the datum of the proposed runway extension, you can see at a 2 15 

percent gradient none of Transpower’s towers project above that 

surface, and that is in the first green column in from the right hand side 

- - -  

 

JUDGE HASSAN:   Right. 20 

 

MR RENTON:   - - - and you can see in there that we are well below those 

surface levels. 

 

 And then the ones that are of most interest to the Panel and everybody 25 

here, is the 1.6 percent take off surface from the proposed runway 

extension, and you can see that we have some towers – four in total – 

those are the ones in red, that project above that surface. 

 

JUDGE HASSAN:   Yes, thank you. 30 

 

MR RENTON:   Otherwise all other towers in the area are below the surface. 

 

MR BEATSON:   And that number four is consistent with the evidence, it is 

just the distances that have changed a wee bit with this further analysis. 35 

 

JUDGE HASSAN:   Yes, four towers. 

 

MR RENTON:   Yes. So in my evidence, the numbers that were in there which 

said, I think it is like 1.9 metres or something, are actually 2.2 metres. 40 
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  [4.20 pm] 

 

JUDGE HASSAN:   Yes. 

 

MR RENTON:   I can give you the page references, its paragraph references 5 

and line references if it helps. 

 

JUDGE HASSAN:   I think it might help because I do not want to – with these 

sorts of things, if they come to be written up, we do not want to get it 

wrong forgetting about what you said, but if you look at the substantive 10 

parts of your evidence and I think we will just correct them now. 

 

MR RENTON:   Sure. 

 

JUDGE HASSAN:   If you go to your paragraphs I think. 15 

 

MR RENTON:   So page 7, paragraph 21 - - -  

 

JUDGE HASSAN:   Yes. 

 20 

MR RENTON:   - - - line 7, about halfway down that paragraph, we need to 

change the numbers “3.7 to 9 metres” - - -  

 

JUDGE HASSAN:   Yes. 

 25 

MR RENTON:   - - - and we need to change that to “2.2 metres to 7.8 metres”. 

 

JUDGE HASSAN:   Thank you. 

 

MR RENTON:   In line 11 and it is about the third one up from the bottom, we 30 

need to change “1.9 metres” to “2.3 metres”. 

 

JUDGE HASSAN:   Thank you. 

 

MR RENTON:   Page 8, the table 1, just needs to be replaced – it just refers 35 

directly to attachment C which is this - - -  

 

JUDGE HASSAN:   Just refer to Exhibit - - -  

 

MR RENTON:   Exhibit 7. 40 

 

MR BEATSON:   Exhibit 7. 

 

JUDGE HASSAN:   Refer to Exhibit 7 and just take out the table - - -  

 45 

MR RENTON:   Yes. 
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JUDGE HASSAN:   - - - is that right? 

 

MR RENTON:   Yes. And finally page 16, which was the attachment which 

was an earlier version of that drawing, just replace that exhibits 5 

attachment C - - -  

 

JUDGE HASSAN:   All right. 

 

MR RENTON:   - - - with Exhibit 7. 10 

 

JUDGE HASSAN:   So we will just put a line through that and put “refer 

Exhibit 7” on there. 

 

MR RENTON:   Yes. 15 

 

JUDGE HASSAN:   Okay, thank you. 

 

MR BEATSON:   Thank you, sir, now Mr Renton has prepared a brief 

summary but I am not sure it is - - -  20 

 

JUDGE HASSAN:   I do not know if it is warranted – I will just check first if 

there are any questions. 

 

MR DAYSH:   No, and I am certainly grateful for the diagram, it is very 25 

helpful too, thank you very much, no questions. 

 

JUDGE HASSAN:   Thank you, Mr Daysh. Ms Huria? 

 

MS HURIA:   No thank you, sir. 30 

 

JUDGE HASSAN:   Thank you. Ms Dawson? 

 

MS DAWSON:   No nothing and thank you also for the diagram it helps 

matters, thank you. 35 

 

JUDGE HASSAN:   Yes, likewise, I do not have any questions, so thank you 

very much. 

 

MR RENTON:   Thank you, sir. 40 

 

<THE WITNESS WITHDREW [4.17 pm] 

 

MR BEATSON:   Subject to any further work that is undertaken or that is 

around these rules and - - -  45 
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JUDGE HASSAN:   Yes. 

 

MR BEATSON:   - - - any matters that we raise in reply - - -  

 

JUDGE HASSAN:   Yes. 5 

 

MR BEATSON:   - - - that is our presentation on this topic. 

 

JUDGE HASSAN:   Yes, thanks very much, Mr Beatson, that was efficiently 

done, and yes we look forward to hearing what may develop in the 10 

discussions between the parties on this. 

 

MR BEATSON:   Thank you, sir. 

 

JUDGE HASSAN:   Obviously the principle of “give and take” is one that both 15 

parties should remember. 

 

MR BEATSON:   Yes, we understand that, sir. 

 

JUDGE HASSAN:   Now, so I think we are back to Mr Chapman and was it 20 

your preference to have Dr Trevathan go ahead of Mr Millar? 

 

MR CHAPMAN:   Yes, it is, sir. 

 

JUDGE HASSAN:   Yes, all right. 25 

 

MR CHAPMAN:   Sir, I have circulated my legal submissions - - -  

 

JUDGE HASSAN:   Yes. 

 30 

MR CHAPMAN:   - - - but there are just a couple of comments that I wish to 

make that - - -  

 

JUDGE HASSAN:   Yes certainly, and I have had a chance to read them, 

although I cannot necessarily speak for everyone because we have been 35 

under the gun as it were significantly, so I have just got to find them – 

and I had a chance to read them briefly this morning. 

 

MR BEATSON:   Sir, I am unsure what the protocol is, but are we able to 

withdraw? 40 

 

JUDGE HASSAN:   Certainly Mr Beatson, you do not have to seek leave to 

part, and in these processes obviously there may be further 

communication. You can probably anticipate that I will be seeking 

assistance from Mr Laing at some stage on a sensible timetable for 45 

further actions around different things that are going on, I have already 
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spoken to one of those, but there have been one or two other topics 

where there are indications of further work wanting to be done by 

different people, so we will probably want a timetable, some steps and 

work out a timetable between now and closings - - -  

 5 

MR BEATSON:   Thank you, sir. 

 

JUDGE HASSAN:   - - - and it may well involve further engagement as I have 

indicated, it probably will by the Panel on some topics. 

 10 

MR BEATSON:   Thank you. 

 

JUDGE HASSAN:   All right. So thank you very much Mr Chapman – just 

obviously we have got a general gist of the theory of your submissions 

from the questioning that has occurred. 15 

 

MR CHAPMAN:   Sorry, did counsel here and another - - -  

 

MR HUDSPITH:   Sorry, your honour, I just wanted to raise a brief 

housekeeping matter myself, I think on Monday you requested that Mr 20 

Morgan provide some additional material - - -  

 

JUDGE HASSAN:   Yes. 

 

MR HUDSPITH:   - - - and you were going to come back to Mr Gardner-25 

Hopkins, as it then was for a timetable. 

 

 I want to propose that we come back to the Panel on Monday if that 

was okay? 

 30 

JUDGE HASSAN:   Yes, that is fine. 

 

MR HUDSPITH:   Great. 

 

JUDGE HASSAN:   We have not had a chance to go back to that, I do recall it 35 

broadly, and I think in reality if you could indicate at least on Monday 

when you can provide it and I suggest you do that by memorandum. 

 

MR HUDSPITH:   Yes, I understand there might be some matter as to some of 

it being proprietary, sir, or confidential but we can let you know. 40 

 

JUDGE HASSAN:   Yes, all right. 

 

 Now, we are going to take, I am sorry to do this, we will just take a five 

minute recess. 45 
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