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DAY 02 – 19 February 2016 

 

  [11.00 am] 

 

HLC:   Good morning everyone.  Before we start there are three matters that I 5 

would like to raise.  First, Mr Laing, you have probably received our 

response to the hot tubbing concept that you put forward which we 

support, thank you for doing that. 

 

MR LAING:   Yes, thank you, Chair, we will proceed accordingly. 10 

 

HLC:   That is great so we look forward to that taking place on Monday.  The 

second thing is that it is apparent that matters involving the 

Conservation and Wildlife Trust and also Fulton Hogan overlap to a 

fair extent with the chapter 17 presentations to another Panel.  And we 15 

are thinking that we ought to, given all the cross-references, incorporate 

the evidence that was presented to the chapter 17 Panel into the 

evidence that we will take into account in relation to chapter 18.  And if 

you have got any comment on that you might like to come back to us 

but it seems to us that it is important for us to have the whole picture. 20 

 

 The next thing arising from that is that, as far as the Council is 

concerned its evidence in relation to Fulton Hogan was presented by 

Ms Carter, who essentially relied on the evidence of Ms Radburnd, and 

for my part there are likely to be matters that I would like to ask 25 

Ms Radburnd about.  So just flagging the possibility, and I think it is 

probably a likelihood, Mr Laing, that the Panel would like 

Ms Radburnd to be made available for questioning by the Panel. 

 

 I have had a look at the relevant part of the evidence she gave before 30 

the chapter 17 Panel, I do not think other members of the Panel have 

yet had a chance to look at it, but I have discussed the general thought 

with them and in general terms we just want to flag that it is likely that 

we would like that we would like Ms Radburnd - - - 

 35 

MR LAING:   I can find out whether she is available or around.  I will sort it 

out with Ms Carter and come back to you today with the latest - - - 

 

HLC:   Yes, so if you have any concerns about those matters feel free to come 

back to us at any stage. 40 

 

MR LAING:   Thank you, but I will find out about her availability anyway. 

 

HLC:   Yes, and the final matter is that we are likely to inspect various places, 

including the Isaac Conservation and Wildlife Trust facilities and the 45 

Templeton Golf Course and the Fulton Hogan quarry.  So that is again 
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just to keep you informed as to what we are thinking and what we are 

likely to be doing. 

 And, as Ms Huria said, there are other locations as well, Canterbury 

Sports Limited is certainly one that we would be wanting to visit, 

Templeton. 5 

 

MR NEILL:   Elmwood. 

 

HLC:   Elmwood, yes. 

 10 

MR LAING:   Elmwood I was thinking. 

 

HLC:   Those are the ones that spring to mind. 

 

MR LAING:   No issue from the Council about that.  I am assuming that you 15 

do not want to be guided, you are simply going to take a view as a 

Panel? 

 

HLC:   No, I understand the usual approach is that the Council is invited to 

attend if it wishes, but that we would be probably assisted by someone 20 

at each of those facilities who was not a witness preferably, who is able 

to point out any particular features that might not be readily obvious to 

us, but we certainly would not want to be engaged in any detailed - - - 

 

MR LAING:   Byplay.   25 

 

HLC:   Byplay, no.   

 

  [11.05 am] 

 30 

MR LAING:   From the Council’s point of view that is entirely appropriate but 

probably for each counsel it can be organised to have somebody there 

who is not a witness, I am sure each party could arrange that. 

 

HLC:   Well, thank you very much.  Yes, and, as Mr Neill points out, it will 35 

probably be on Tuesday morning.  All right, well, we can now proceed 

with the remaining business of the day.  Now, Ms Limmer, I see you 

also have counsel with you assisting, have you? 

 

MS LIMMER:   Yes, sir, may it please the Panel if Ms King could appear with 40 

me today. 

 

HLC:   Absolutely. 

 

MS LIMMER:   Thank you, sir. 45 
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HLC:   Thank you, Ms King. 

 

MS LIMMER:   Sir, the first case I am presenting today is on behalf of the 

Trust.  Just in respect of your question about the site visit, certainly my 

instructions from the back are that can be arranged.  I would just note 5 

that with respect to the Trust property there are some very strict 

controls around human disturbance around the aviaries. 

 

HLC:   Sure. 

 10 

MS LIMMER:   For the reasons explained in Dr Dowding’s evidence so you 

will need to have someone from the Trust that guides you on that tour.  

Mr Rule has previously given evidence, he probably was the most 

likely person to take you around but we will see if someone else is able 

to. 15 

 

HLC:   To the extent that his evidence does not appear to have been very 

contentious I think the first thing is to discuss it with Mr Laing and if 

between the parties there is agreement that the person be appropriate, 

well, I do not think the Panel would be too troubled by who it was. 20 

 

MS LIMMER:   Yes, thank you, sir. 

 

HLC:   So you just feel free to sort that out between counsel.   

 25 

MS LIMMER:   Thank you, sir, and I think that the Trust case is there not a 

high level of disagreement with the Council on any of the issues 

anyway so I assume that that is something we can resolve easily 

 

HLC:   And given that the inspection is probably not likely to be a hugely 30 

detailed one, but just to give us a feel. 

 

MS LIMMER:   And I think, sir, it would be hugely beneficial, it is quite a 

unique facility and it is one that you really have no idea what goes on 

there until you drill into it a bit deeper, it is kept away from the public 35 

for many good reasons.  So it really is one that probably will benefit 

from having a look around and understanding when we talk about 

aviaries, they are not the sort that you and I might see in the backyard 

of someone’s garden, so for that reason I think it is, I respectfully 

suggest it is a very good idea and would be helpful. 40 

 

HLC:   Yes, okay, thank you. 

 

MS LIMMER:   Sir, if I can carry on with my submissions on behalf of the 

Trust.  It has made many submissions and further submissions on the 45 

replacement plan process.  Its submission on chapter 18 was contained 
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within the document that also had submissions on chapter 17, and 

submissions on both those chapters demonstrated a desire to obtain 

policy recognition for the nationally significant activities undertaken by 

the Trust at its land at McLeans Island, and to manage the surrounding 

environment to ensure continuation of those activities.   5 

 

 And for chapter 18 those concerns have manifested in requests to 

control the type of activities that can establish in the Open Space zone 

that is next door to the Trust’s land, and it also sought some policy 

support for the appropriate avoidance, remediation or mitigation of 10 

effects on the Trust’s activities. 

 

 Paragraph 4 of my submissions I have set out the points that are not in 

contention.  At paragraph 5 I note that the five kilometre setback for 

fireworks remains to be resolved.  It is the Trust’s position that that 15 

setback is appropriate because of the very significant contribution the 

activities at the Trust’s land make to biodiversity and conservation in 

New Zealand. 

 

 Also because of the independent acoustic evidence that there may be 20 

noise effects from fireworks within that five kilometre distance that 

adversely affect the birds on the Trust’s land.  And Dr Dowding’s 

evidence that even a single event of startlement can have serious 

consequences for the Trust and for the recovery of the species 

concerned. 25 

 

 I mention at paragraph 6 the point that we understand is yet to be 

clarified in the red line version with the definition of recreation activity. 

 

  [11.10 am] 30 

 

 Starting at paragraph 7 I bring in there a lot of the earlier evidence from 

chapter 17, and just on that point there was a minute issued by the 

Panel in May last year that asked all parties to ensure there was no 

repetition of evidence between chapters and that it would be simply a 35 

matter of cross-referencing.  And that is why in fact it turns out for both 

the clients I represents most of the evidence sits back in chapter 17. 

 

HLC:   Sure. 

 40 

MS LIMMER:   But that is absolutely vital to an understanding of the reasons 

for the Trust’s case in this chapter.   

 

 So at paragraphs 7 and 8 I have set out some of the background 

evidence from Mr Rule and Dr Dowding about what happens at the 45 

Trust land.  And at paragraph 9 I note that in the expert conferencing 
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statement for this chapter both of the ornithological experts agreed that 

the Trust’s activities are nationally and internationally significant. 

 

 At paragraph 10 I set out there what I submit is very important to your 

considerations in this chapter, three points.  That this facility is the only 5 

facility globally to breed the orange fronted parakeet, and that is a 

highly threatened native bird.   

 

 At 10.2 the Trust facilities are the only ones outside the Department of 

Conservation’s National Wildlife Centre to breed the shore plover, and 10 

that is a species of which there are only about 65 pairs remaining. 

 

 It is also the only facility outside DOC’s unit at Twizel to breed black 

stilts to release and of the black stilts they have a wild population of 

less than 100 individuals.   15 

 

 So at paragraph 11 I highlight there that Dr Dowding explains just how 

vital the Trust’s work is in preventing the extinction of the black stilt 

and shore plover species. 

 20 

 At paragraph 12 I make the legal submission that the facts support a 

finding that the Trust’s activities are relevant under section 31 of the 

Resource Management Act and particularly the requirement to maintain 

indigenous biodiversity and also under section 6(c) which requires 

recognition and provision for the protection of significant habitats of 25 

indigenous fauna. So my submission is that this constitutes a significant 

habitat of indigenous fauna. 

 

MR DAYSH:   Excuse me, Ms Limmer, could I just ask a question about that.  

Do you think 7(d) intrinsic values of ecosystems has any relevance in 30 

our consideration under part 2 as well? 

 

MS LIMMER:   It probably does as well.  I have worked from the premise that 

section 6(c) is the most relevant and that that section 7 duty really is a 

subset of that, if you like, if you satisfy the section 6(c) test you really 35 

are talking about something with intrinsic value as an ecosystem. 

 

MR DAYSH:   Thank you. 

 

MS LIMMER:   At paragraphs 13 through to 15 I develop the legal argument 40 

for my proposition that it is a significant habitat, and particularly there I 

address the anticipated contention that it is not a natural habitat, and 

that that may have some bearing on whether or not it can be significant.   

 

 From our research there are no cases specifically addressing this point.  45 

The case I have drawn your attention to, being the Mighty River Power 
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case, is the closest we have been able to find which deals with the issue 

of whether it makes a difference that something is created and 

maintained by humans as opposed to natural.  And in that case the 

Court landed on a criteria for significance that could include artificially 

or manmade wetlands if they satisfied other criteria as to significance. 5 

 

 At paragraph 16 I deal with the Canterbury Regional Policy Statement 

and make the submission that supports a finding this is a significant 

habitat, and there I have taken you from the policy which sets out when 

habitats will be considered significant and it refers to appendix 3. 10 

 

  [11.15 am] 

 

 I then refer you to appendix 3 and two of the criteria there that I have 

set out in paragraph 16 which in my submission are clearly satisfied on 15 

the evidence before you.   

 

 So at paragraph 17 I submit it can be a significant habitat despite being 

created and maintained by human activity and that you are required as a 

matter of national importance to recognise and provide for its 20 

protection.   

 

 Then I turn to consider the issue of the five kilometre setback, the 

discussion of which is obviously set against the backdrop I have just set 

out. At paragraph 19 the Trust submits there would be a benefit 25 

associated with the setback and that benefit is greater avoidance of the 

potential for an adverse effect.  Now, that is based on the evidence of 

Dr Trevathan and Mr Camp agreed that there still remains a potential 

for adverse effects beyond the two kilometre setback.   

 30 

 At paragraph 20 the submission is made that there is no cost associated 

with the setback.  Ms Carter deposed it seemed onerous and Ms Seaton 

will express some sympathy for that perception when she provides you 

with her evidence, but I submit there is no evidence from the Council 

as to who will be disadvantaged by that rule or in what way.  There is 35 

no evidence that there will be some economic detriment arising and 

Ms Carter accepted the inability to discharge fireworks would not 

threaten the viability of establishing a major sports facility in that zone. 

 

 At paragraph 21 in the absence of evidence on cost and in the face of 40 

evidence on benefit, the Trust submits a rule that avoids the potential 

for adverse effects on the activities at Peacock Springs as far as 

possible is justified under section 32 alone. I submit that the sections 31 

and 6(c) simply support that finding to an even greater extent. 

 45 
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MR DAYSH:   Ms Limmer, I do have another question of you just in terms of 

your legal opinion.  Do you see the five kilometre setback as applying 

the precautionary principle or based on firm evidence in your view? 

 

MS LIMMER:   Based on firm evidence in my submission and that is the 5 

evidence of Dr Trevathan that there will still be the potential for 

adverse effects.  This is not about building a buffer in, it is saying that 

we think the effects are going to finish at two but we would like to be 

sure by making it five.  This is about the fact of the noise effects of 

fireworks and we heard from Mr Camp as well, there is nothing in 10 

New Zealand that regulates how loud that can be at source, that can 

vary, but some countries do have regulations around that.   

 

 So there is the potential for the noise at source to be different between 

different fireworks displays and in some instances two kilometres 15 

might be enough but in some instances five kilometres is likely to be 

needed.  So it is based on the acoustic evidence of that potential for the 

noise at source to exceed the 60 dB Lmax noise at the aviaries.   

 

MR DAYSH:   But having read Mr Camp and Mr Trevathan has there been or 20 

what empirical evidence do they rely on in your view? 

 

MS LIMMER:   For the 60 or the - - - 

 

MR DAYSH:   No, for the five kilometres or two kilometres, have they been 25 

measured or are they relying on measurements or sound measurements, 

I am just asking your opinion as a lawyer looking at that evidence. 

 

MS LIMMER:   Sir, my understanding is, yes, and Dr Trevathan is going to be 

better to answer your question on exactly how he arrived at the 30 

five kilometre, but my understanding is certainly it has been arrived at 

through modelling of different noise levels at source. 

 

MR DAYSH:   All right, I will certainly be asking him the same question. 

 35 

MS LIMMER:   Yes, it may be better that he explain that rather than I attempt 

to. 

 

MR DAYSH:   All right, thank you. 

 40 

MR NEILL:   Nowhere is there a map which shows the five kilometre radius 

and I have unfortunately got my small - - - 

 

MR LAING:   I can probably help in the sense that I will be putting such a map 

to at least one witness. 45 
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MR NEILL:   That is fine, it is just that I got my little phone out and I am 

going backwards and forwards and five kilometres is a fair way. 

 

MS LIMMER:   Yes, and it is to be record that the five kilometres is only 

within the Open Space McLeans Island zone, so this is not a 5 

five kilometre radius around the site, it is a five kilometre setback 

within that zone. 

 

MR NEILL:   Okay. 

 10 

MS LIMMER:   Which just extends west of the site. 

 

MR NEILL:   Does your map show that or does your map show a sort of a 

circle of five kilometres from - - - 

 15 

  [11.20 am] 

 

MR LAING:   If I can ask my map be brought up now, it will be put to a 

witness. 

 20 

MR NEILL:   Look, let us put it to the witness later but it is of importance. 

 

MR LAING:   It shows five kilometres. 

 

MR NEILL:   Yes, that will be helpful. 25 

 

MS HURIA:   Sorry to interrupt.  Also, will it show what else is going on in 

that area, the five kilometres? 

 

MR LAING:   To a degree.  It will show where Peacock Springs is where the 30 

self-loaders, whatever they are called, gun club is, so to a degree, yes. 

 

MS HURIA:   Thank you. 

 

MS LIMMER:   So, that is an important point, sir, in terms of the scope of the 35 

five kilometres and the reason why it is proposed for the Open Space 

zone as opposed to a five kilometre control on fireworks is because of 

the commercial nature, or the public display nature of the fireworks that 

are likely to arise in that zone as compared to a family letting off 

fireworks in their backyard within five kilometres, for example.   40 

 

 If I can turn now to paragraph 22 and the commencement of the 

discussion on the one kilometre setback for shooting ranges.  I have 

identified there two issues that in my submission arise regarding that 

provision. 45 
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 The first is what its breach is.  Does it affect individual shooting 

activities?  I submit at paragraph 24 it does not and that, in fact, the 

words “shooting range” in the rule ensure that the rule is fit for its 

intended purpose which really is to govern the establishment of 

organised facilities for shooting practice.   5 

 

 However, the Panel disagrees with my submission on that.  I suggest 

that wording amendments could be made to clarify that quite easily.   

 

 The more contentious issue, perhaps, is the one of scope and whether it 10 

is within the scope of the Trust’s submission for a restriction on 

shooting ranges to be confirmed in this plan. 

 

HLC:   Just pausing on that point.  Would it do any harm for there to be a 

definition along the lines that it involves, as you have got in your 15 

footnote, an area provided with targets for the controlled practice of 

shooting, and does not include shooting on the airport or something like 

that? Would that be helpful to the layman looking at this and 

wondering what is in and what is out or not? 

 20 

MS LIMMER:   It may well be, sir, and that is entirely within the intended 

outcome, so it certainly would not be of any concern to the Trust if that 

clarification was inserted in the Plan, and it may help with its 

readability. 

 25 

HLC:    Okay, thank you. 

 

MS LIMMER:   Proceeding with the issue of scope, I have made the 

submission that the situation here is perhaps more similar to that 

discussed by the Court in the General Distributors case, the High Court 30 

and Justice Wylie there, because the issue is not so much about whether 

the Trust submission or whether a restriction on the types of activities 

that can occur in this zone are on the Plan change. 

 

 This Plan was clearly about where Open Space zones could be and 35 

what activities could be allowed within each of those Open Space 

zones.  So in my submission that is definitely within the scope of this 

proposal. 

 

 The question is more whether a restriction on shooting ranges could 40 

reasonably and fairly have been said to arise in response to the Trust’s 

submission, and that is an issue that was dealt with by Justice Wylie in 

the General Distributors case.   

 

 Now, I have said at paragraphs 27 and 28 that - - - 45 
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HLC:   Sorry, were there particular references in the General Distributors case 

that you would like us to keep in mind? 

 

MS LIMMER:    Yes, sir, there are and I do - - - 

 5 

HLC:   You might have them footnoted. 

 

MS LIMMER:   Yes, I do. I do set them out. If I perhaps take you to 

paragraph 30 of my submissions, I have summarised there the legal 

tests that, in my submission, arise out of the General Distributors case, 10 

and I have footnoted the paragraphs where the Court has discussed 

each of them. 

 

 So, perhaps before I go into the particulars of the Trust submissions I 

ought to speak to paragraph 30.  I submit the essential test is whether 15 

all are sufficiently informed about what is proposed.  To ascertain this, 

the Panel must be satisfied a rule requiring consent for shooting ranges 

within a kilometre of Peacock Springs was reasonably and fairly raised 

in the Trust submission.   

 20 

 I submit this is a question of degree and perhaps even impression to be 

approached in a realistic and workable fashion and within the whole 

relief package of the Trust submission.  I submit recourse may be had 

to the entire submission and the reason I make that submission is 

because in this case there was some preamble to that particular wording 25 

request. 

 

  [11.25 am] 

 

HLC:   Thank you. 30 

 

MS LIMMER:   So, going back to perhaps my paragraph 28, I have pulled out 

there what I submit are the relevant aspects of the Trust submission 

related to this point, and I do that because the Trust submission is some 

20 pages long on stage 2, and not all of it is relevant to this issue. 35 

 

 I summarise the salient request as being an overlay in the rural chapter 

identifying the Peacock Springs conservation area. I request for policies 

in chapters 17 and 18 seeking to avoid development that could 

adversely affect conservation activities, including captive endangered 40 

bird breeding within the overlay.  

 

 Request clarifying that motorised sport cannot establish without 

consent.   

 45 
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 I request that major sports facilities be deleted from the list of permitted 

activities or amended to exclude certain activities due to the potential 

for disrupting breeding birds.  And at 28.5 and 28.6, I have set out two 

general requests that arise at the beginning of the submission, one of 

which says that there may be other methods or relief able to address the 5 

Trust’s concern and the suggestive revisions do not limit the generality 

of the reasons for the Trust’s submission. 

 

 At paragraph 29, I simply make the point that the process for this 

Replacement Plan is slightly different from that that would normally 10 

arise for a plan whereby there is no summary published, summary of 

decisions requests are published.  So, people cannot just look at a 

document and find the particular provisions that someone has 

submitted on.  You need to go to the submission and you need to read 

the whole submission. 15 

 

 I submit that is relevant here because anyone reading the whole 

submission for the Trust would have seen those essential points come 

through.  

 20 

 At paragraph 31, I submit the “acid test” as I have called it, and this is a 

test about fairness and this is common to both the Motor Machinists 

Decision and the General Distributors one.  It is whether a person will 

be prejudiced by the Panel upholding the rule.   

 25 

 Firstly, is first point I make in the submission it is appropriate to 

approach this question with reference to the class of persons most 

likely to be affected, and that are those that are in the Open Space 

McLeans Island zone and within one kilometre of Peacock Springs. 

 30 

 Now, I have gone on at paragraph 32 to set out Ms Carter’s standing, 

the landowner affected, is the Regional Council.  The Regional Council 

is, of course, an active submitter in this process.  It did file submissions 

on stage 2.  It did file submissions on chapter 18.  It did file further 

submissions on the submissions on stage 2, and its submission was 35 

dealt with in the evidence of Ms Carter, that being the same evidence 

that recommended the shooting range rule. 

 

 It is an organisation that has a team devoted to planning processes such 

as these, and from that perspective, I submit the landowner most 40 

affected by the rule is very likely to have kept itself apprised of 

developments in chapter 18, including the Trust submission.   

 

 Paragraph 33, I have already spoken to you about and paragraph 34, I 

just make the point that when read as a whole the submission 45 
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demonstrates a pride in the highly important captive breeding activities 

undertaken and a concern to protect those activities. 

 

 At paragraph 35, this impression, I submit, is coupled with the request 

to remove major sports facilities from the permitted activity table. I 5 

submit the breadth of that request is to be understood by reference to 

both the general tenor of this submission and the definition of major 

sports facility, and this is relevant to my questioning of Ms Carter on 

that definition and the difficulty of understanding where something 

might stop being a minor sports facility and start being a major sports 10 

facility. 

 

  [11.30 am] 

 

 At paragraph 36 I submit that given a shooting range would, on a plain 15 

interpretation of those definitions, be either a minor or major sports 

facility, and given also the line between the two is unclear, a reader of 

the Trust submission would have interpreted it as potentially affecting 

such activities in the same way the major sports facility definition 

potentially affects shooting ranges. 20 

 

 Certainly a reasonable submitter, where they concerned about the 

activity status of shooting ranges, could not have been satisfied the 

Trust submission would not affect their interest.  So in my submission a 

rule about shooting ranges is within the continuum of relief.  A rule that 25 

would not allow any major sports facilities without consent is the 

starting point of this submission.  Narrowing that down to shooting 

ranges is a lesser relief. 

 

 Accordingly I submit a prejudice arises from the Panel approving the 30 

rule regarding shooting ranges. At paragraph 39 I deal with the 

question of whether there is an option of recourse to the Panel’s powers 

under clause 13.2B of the Order in Council, and under this clause the 

Panel is not limited to making changes within the scope of the 

submission. 35 

 

HLC:   Could we just pause there for a moment, please? 

 

MS LIMMER:   Yes, sir. 

 40 

HLC:   Are you sure it is 13.2B? 

 

MS LIMMER:   Yes. 
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HLC:   I am just – perhaps I have got the wrong end of the stick here but 

clause 13, is this the Canterbury Earthquake Christchurch Replacement 

District Plan Order 2014? 

 

MS LIMMER:   Yes, it is, sir and unfortunately I have not got my copy with 5 

me. 

 

HLC:   It relates to reports on decisions.  Now 13.2B, unless I am misreading 

something rather badly and that is always on the cards, relates to the 

grouping of submissions. 10 

 

MS LIMMER:   Sir, I, I - - - 

 

HLC:   I know there is the provision that you are referring to somewhere but I 

am just wondering whether it is - - - 15 

 

MS LIMMER:   It is on the screen in front of us, sir, 13.2B in making a 

decision the Panel is not limited to making changes within the scope of 

the submissions made on the proposal. 

 20 

HLC:   Yes, well that carries it (INDISTINCT 2.57), I do not know what I am 

looking at here then.   

 

MR NEILL:   It is the regulations. 

 25 

HLC:   It is the regulations, yes. 

 

MS LIMMER:   Yes, sorry, sir, I do not have my copy with me so I could not 

orient you any further - - - 

 30 

HLC:   No, no. 

 

MS LIMMER:   - - - but that is the clause I am referring to in my submission. 

 

HLC:   Yes, yes, I am looking at the schedule. 35 

 

MS LIMMER:   Right. 

 

HLC:   So that solves it, thanks for that, yes. 

 40 

MS LIMMER:   Thank goodness.   

 

HLC:   How far do you think that 13.2B extends? 

 

MS LIMMER:   Yes, sir, I have been asked that - - - 45 
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HLC:   And to what extent are the rules of natural justice weakened by it? 

 

MS LIMMER:   Quite. 

 

HLC:   Not suggesting it is necessarily of application here. 5 

 

MS LIMMER:   Yes, yes, and Judge Hassan has asked me asked me that exact 

same question.  I think it is a question that has arisen in a few of the 

hearings before the Panel.  Now at my paragraph 39 in the third to last 

line I do make the submission that this power still needs to be exercised 10 

fairly and reasonably, and that is accepted.   

 

 In my submission, it means the Panel, and in my submission it reflects 

the fact this is a slightly different process and there is no summary of 

decisions requested.  There needs to be a bit of flexibility around that 15 

because people that want to make further submissions are going to read 

the entire submission.  That needs to be taken into account and 

understood.   

 

 However, there is still, in my submission, the requirement for 20 

procedural fairness and that is reflected in the Motor Machinists 

Decision as well in terms of allowing the plan to be appreciably 

amended in a way no-one could ever have anticipated. 

 

  [11.35 am] 25 

 

HLC:   To the extent that the amendment is coming from left field - - - 

 

MS LIMMER:   Yes. 

 30 

HLC:   - - - would they require, if there is to be fairness and reasonableness, 

would there be some sort of requirement for further opportunities to be 

given to present evidence, which does not seem to be inherent in this.  I 

am trying to reconcile the idea that the panel can come out with its own 

solution which might not have been touched on, and obviously if you 35 

are using this, has not been touched on in the process. 

 

MS LIMMER:   Yes, yes, sir. 

 

HLC:   Without encroaching on the normal rules that would apply to hearings 40 

of fairness and giving people an opportunity to be heard on particular 

matters. 

 

MS LIMMER:   Yes, sir and I think to the extent that, my primary submission 

here is that this is not a rule that comes out of left field, because it is 45 
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within the ambit of the request, effectively the major sport, so that is 

my primary submission.   

 

 To the extent something is out of left field I submit clause 13.4 of the 

same section in the Order in Council, perhaps if that can be brought up 5 

again.   

 

 And this is the final paragraph in my legal submissions, that clause 13.4 

may be of some relevance there.  However, that clause is dealing with a 

situation that is subtly different because it is about a further notification 10 

process where the panel wishes to make changes that are in a material 

way outside the scope of the proposal.   

 

 And that is a coming out of left field change and that is where a 

situation has arisen in the case law is when something has not been on a 15 

plan change. So if that extent clause 13.4 really reflects that line of 

authority and a constraint on the left field types of changes that no-one 

would have anticipated materialising out of these proposals.  

 

 And I submit in this case that does not arise because this whole chapter 20 

is about what you can and cannot do in these Open Space zones, 

particularly with regard to recreational activities. 

 

HLC:   Thank you. 

 25 

MS LIMMER:   So, sir, those are all my submissions for the Trust case unless 

the Panel has any further questions. 

 

MS HURIA:   Yes, I do, if I may, sir? 

 30 

HLC:   Yes. 

 

MS HURIA:   Thank you.  Ms Limmer, are you aware if there are plans or 

suggestions for a major or minor sports facility in the vicinity? 

 35 

MS LIMMER:   None.  We are not aware of any. 

 

MS HURIA:   Okay, so I might be in a completely different place but there 

were suggestions that a rowing facility at some stage out in that general 

direction is about as close as I can get. 40 

 

MS LIMMER:   Right. 

 

MS HURIA:   Was that near? 

 45 
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MS LIMMER:   That is not something that has come up in our preparation of 

evidence or certainly not something I am aware of.  You can ask each 

of the witnesses as well perhaps. 

 

MS HURIA:   I will, yes. 5 

 

MS LIMMER:   But not to my knowledge. 

 

HLC:   I think Mr Neill can probably fill in the gap here about that, that might 

help everyone. 10 

 

MS LIMMER:   Thank you, yes. 

 

MR NEILL:   The rowing course proposed, which of course was part of the 

Isaac development has in fact been at this point at least, canned forever, 15 

and an alternative has been looked at but it is not part of the requests 

that have been made here. 

 

MS HURIA:   Okay, thank you very much. 

 20 

MS LIMMER:   And perhaps, if I may, just to be clear on that, the Trust’s 

position is not that it does not want these facilities there.  It just wants 

where they are over than the 500 metres, it wants the opportunity 

through a consent process to consider what the effects might be on the 

birds or how, what sort of conditions might be needed to ensure that the 25 

noise effects, that things are oriented in the right direction or that there 

are buildings in the right places, or (INDISTINCT 4.26) in the right 

place, to make sure that the noise levels are acceptable.   

 

 So it is not an overly protectionist, do not come here-type approach, it 30 

really is just if you are going to come within that proximity can we 

have a think about it before we do it. 

 

MS HURIA:   Thank you. 

 35 

HLC:   Mr Neill? 

 

MR NEILL:   No, sir. 

 

HLC:   Mr Daysh. 40 

 

MR DAYSH:   I do have one last question, Ms Limmer, thank you.  I know we 

are going to here from Ms Seaton who is a planner, later on but just so I 

can orientate myself, can you point me to any of the provisions in the 

version tabled yesterday by Mr Laing, what I call the “pink version”, 45 

that is still in contest? 
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  [11.40 am] 

 

MS LIMMER:   Certainly. 

 5 

MR DAYSH:   And I will tag them just with a green sticky so I can focus 

myself. 

 

MS LIMMER:   Certainly, sir.  So the provisions still in contest from the Trust 

is on page 66 of the pink version.  And item P4 A(ii) and at the moment 10 

that contains a setback of 2,000 metres for fireworks, the trust wants 

that to be 5,000. 

 

MR DAYSH:   Is that the only matter in contest now?  Is that - - - 

 15 

MS LIMMER:   Apart from that change to the definition of recreation activity 

which I understand is simply an omission, that is the only change the 

Trust wants to this version because the shooting range rule is already in 

this version. 

 20 

MR DAYSH:   Right, that is really helpful. And you are happy with the 

objectives and policies as they are now in Ms Carter’s pink version? 

 

MS LIMMER:   Yes. Apart from that the Trust is content with the pink 

version. 25 

 

MR DAYSH:   Right, that is very helpful, thank you. 

 

HLC:   All right, now do you want to call Dr Trevathan? 

 30 

MS LIMMER:   Thank you, sir, I call Dr Trevathan. 
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<JEREMY WILLIAM TREVATHAN, affirmed [11.41 am] 
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<EXAMINATION BY MS LIMMER [11.42 am] 

 

MS LIMMER:   Can you confirm please your full name is Jeremy William 

Trevathan? 

 5 

DR TREVATHAN:   Yes. 

 

MS LIMMER:   And you are an acoustic engineer and director of Acoustic 

Engineering Services in Christchurch? 

 10 

DR TREVATHAN:   Yes. 

 

MS LIMMER:   You provided a statement of evidence in this matter dated 27 

January 2016? 

 15 

DR TREVATHAN:   Yes, I did. 

 

MS LIMMER:   And you have the qualifications and experience set out in that 

evidence? 

 20 

DR TREVATHAN:   I do. 

 

MS LIMMER:   Do you have any corrections you wish to make to the 

evidence? 

 25 

DR TREVATHAN:   No, I do not. 

 

MS LIMMER:   Do you confirm it to be true and correct? 

 

DR TREVATHAN:   Yes. 30 

 

MS LIMMER:   I understand, Dr Trevathan, you have prepared a highlights 

package for the Panel.  Can you read that please and then remain to 

answer any questions. 

 35 

DR TREVATHAN:   Yes, certainly. 

 

 Good morning. 

 

HLC:   Morning, doctor. 40 

 

DR TREVATHAN:   My role has been to work with Dr Dowding to determine 

whether potential new major sports facilities in the Open Space 

McLean’s Island Zone should be of concern with regard to activities 

undertaken by the Trust in the Peacock Springs Conversation area.   45 
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 The expert ornithologists have agreed that sudden and loud noises are 

of concern.  Based on a review of relevant literature and discussions 

with Mr Dowding, I have agreed with Mr Camp that a 60 dB LAmax 

limit appears to be a reasonable and conservative upper limit for noise 

received in the Peacock Springs area for new impulsive sources. 5 

 

 Noise sources such as fireworks, starting guns or other firearms, public 

address systems or large crowds may be associated with new major 

sporting facilities. The proposed chapter 6 noise limits will not provide 

any control over the aspects of these noises which are of concern to the 10 

ornithologists because the average and maximum noise limits are either 

too high or are to be removed. 

 

 The introduction of minimum setback distances is one way to control 

the levels of noise received from these sources.  Based on typical noise 15 

levels for each of the sources which I report in my evidence, I calculate 

the distance required to ensure the LAmax noise omissions will be 

reduced to 60 dB LAmax.  The distances were for facilities involving 

large crowds and public address systems outdoors 500 metres; for 

firearms 1 kilometre and for fireworks 5 kilometres.   20 

 

 I understand the Council experts have now accepted these 

recommendations in principle with the exception of fireworks where 

Mr Camp and Ms Carter prefer a distance of two kilometres. I 

calculated the distance of 5 kilometres of fireworks using the same 25 

methodology as the other setback distances which the Council have 

accepted.  I used a source level of 100 dB LAmax at 100 metres to 

commercial scale fireworks.  Mr Camp did not dispute this in his 

rebuttal evidence. 

 30 

 I conducted noise monitoring of the fireworks display held last 

Saturday night at Hagley Park which suggested I may have in fact 

understated the source level by 5-10 decibels.  I then calculated the 

distance required such that this noise level was reduced to the level of 

60 dB LAmax, which Mr Camp and I agreed is appropriate at Peacock 35 

Springs, and that gives rise to the 5 kilometre setbacks.  

 

 I agree that the resulting 5 kilometre setback is a large distance, 

however, this simply reflects the high sound power of the source.  I am 

unaware of the technical basis for the alternative 2 kilometre distance 40 

now proposed by Mr Camp and Ms Carter as this alternative proposal 

was not introduced in the rebuttal evidence of Mr Camp.   

 

 Happy to answer questions. 

 45 

HLC: Yes, Mr Laing. 
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<CROSS-EXAMINATION BY MR LAING  [11.45 am] 

 

MR LAING:   Just to address that last point first, Dr Trevathan.  You say that 

Mr Camp did not deal with the 2 kilometre setback in his rebuttal 5 

evidence.  Were you here yesterday? 

 

DR TREVATHAN:   Yes, I was. 

 

MR LAING:   And did you hear him refer to the 2 kilometre setback? 10 

 

DR TREVATHAN:   Yes. 

 

MR LAING:   And did you hear his reasons for that, expressing a view as to a 

2 kilometre setback? 15 

 

DR TREVATHAN:   I do not recall him succinctly expressing his reasons, no. 

 

MR LAING:   You were here but you do not recall that discussion? 

 20 

DR TREVATHAN:   No. 

 

MR LAING:   Could we have the transcript from yesterday brought up, please.  

Page 317-318.  If you go to page 318: “The greatest concern seems to 

be of fireworks and in particular the possibility they will be used as part 25 

of a major sports facilities.  I certainly support a restriction on the use 

of fireworks at such facilities, I currently support the Council’s view of 

something in the order of two kilometres that I consider appropriate.”  

Did you hear that? 

 30 

DR TREVATHAN:   Yes, he does not say the way he considers it appropriate. 

 

MR LAING:   Yes.  So can I go to 319, thank you.  If you look starting at 

line 8 there, can you read that please? 

 35 

DR TREVATHAN:   “I do not think one could ever say that it will avoid any 

risk of startle.”   

 

MR LAING:   So you heard that yesterday too? 

 40 

DR TREVATHAN:   Yes. 

 

MR LAING:   You did, thank you.  Just looking at the rule concern, if you go 

to the proposal at page 66, you see under P4 there the reference to the 

2 kilometre/2,000 metre offset or setting off, or setback, from major 45 

sports facilities? 
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DR TREVATHAN:   Yes. 

 

MR LAING:   Have you looked at the other permitted activities in that zone? 

 5 

DR TREVATHAN:   Not explicitly, no. 

 

MR LAING:   Well is it possible that fireworks could be associated with a 

number of the other activities that you see on that page there, just 

looking down that list, P5 up to P18 at the bottom? 10 

 

DR TREVATHAN:   It is certainly possible, yes. 

 

MR LAING:   Yes.  So those facilities at least in your view could have just as 

much potential to startle birds, is that not correct? 15 

 

DR TREVATHAN:   If commercial scale fireworks displays were associated 

with them, yes. 

 

MR LAING:   Yes. So are you only concerned with commercial scale 20 

fireworks? 

 

DR TREVATHAN:   Yes. 

 

MR LAING:   You are not concerned with somebody letting off fireworks on 25 

Guy Fawkes’ night or something like that? 

 

DR TREVATHAN:   Obviously it is all a matter of proximity but in any 

sensible scenario, no. 

 30 

MR LAING:   Just going back to that rule though, what you are effectively 

saying is that any fireworks should not be allowed within 5 kilometres, 

aren’t you, supporting that rule? 

 

DR TREVATHAN:   I did not draft the rule.  My evidence was that that 35 

5 kilometres, a commercial scale fireworks display, the levels would be 

reduced to that which Mr Camp and I agreed was appropriate at 

Peacock Springs. 

 

  [11.50 am] 40 

 

MR LAING:   Yes, okay.  Well what would you say to the occasional 

fireworks event on Guy Fawkes night that is not a major fireworks 

event? 

 45 
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DR TREVATHAN:   Yes, as I have said, I imagine a domestic scale fireworks 

would be acceptable. 

 

MR LAING:   Yes. 

 5 

DR TREVATHAN:   Unless they are in very close proximity. 

 

MR LAING:   And what do you say is very close proximity? 

 

DR TREVATHAN:   It is not something which I have done the calculations on 10 

but, say 100 metres. 

 

MR LAING:   Yes, okay.  So at the moment there is this difference between 

Mr Camp and I do not intend to persuade you to a different view but 

you understand there is a difference in view, and Mr Camp has 15 

expressed his reasons for that view has he not? 

 

DR TREVATHAN:   I still do not think the paragraph you took me to explains 

his reasons for supporting 2,000 metres.  He states he supports it, but I 

still do not entirely understand his (INDISTINCT 1.09). 20 

 

MR LAING:   Let us then come to the question of the Handloaders Association 

facility.  That is in very close proximity to the aviaries is it not, some 

280 metres, is that correct? 

 25 

DR TREVATHAN:   Yes. 

 

MR LAING:   Do you know how often the club uses that facility? 

 

DR TREVATHAN:   No. 30 

 

MR LAING:   You do not? 

 

DR TREVATHAN:   Not in specific terms.  It is regularly. 

 35 

MR LAING:   Would it surprise you that their website states that there are at 

least four events between 21 and 28 February?  Would that surprise 

you? 

 

DR TREVATHAN:   No. 40 

 

MR LAING:   And you have agreed that that club facility is likely to cause 

startle effects for birds? 

 

DR TREVATHAN:   I have agreed that it is likely to generate levels of over 45 

60 dB LAmax at the aviaries, yes. 
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MR LAING:   Yes, and Dr Dowding says in his evidence in fact that it is a 

significant concern.  You are aware of that? 

 

DR TREVATHAN:   Yes. 5 

 

MR LAING:   And he also says that it is quite feasible that some of the 

unexplained injuries and deaths to birds are ultimately caused by 

impulsive noises from the shooting range and that is at paragraph 33 of 

his evidence.  You are aware of that? 10 

 

DR TREVATHAN:   Yes, I recall that. 

 

MR LAING:  Have you measured noise levels when the Handloaders 

Association facility is in operation? 15 

 

DR TREVATHAN:   No. 

 

MR LAING:  Would that not have been a useful thing to have before the 

Panel? 20 

 

DR TREVATHAN:   Yes, I addressed that point in my evidence.  In my 

evidence I stated that the issue of monitoring existing noise levels at the 

aviaries was one that had been discussed with the Trust, and they have 

asked me to recommend a measurement proposal, because it is not 25 

straightforward, given as you will experience, some of the constraints 

around the aviary area, so it would have to involve unattended noise 

monitoring and perhaps video surveillance, but that work has not been 

undertaken due to time constraints. 

 30 

MR LAING:   Well when were you instructed to give evidence? 

 

DR TREVATHAN:   I do not recall the date. 

 

MR LAING:   Have you not had plenty of time to do some noise measurements 35 

with the Handloaders Association operating? 

 

DR TREVATHAN:   I have not had that opportunity, no. 

 

MR LAING:   Well have you had time to do that? 40 

 

DR TREVATHAN:   No.  If I had, it would be just as useful for the Trust to 

have that information as anyone else. 

 

MR LAING:   Well to come back to my point, would it not have been useful 45 

for the Panel to have that sort of information, those noise readings? 
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DR TREVATHAN:   Yes, yes. 

 

MR LAING:   Thank you.  Are you aware of how much of the McLeans Island 

Open Space zone is taken up by five kilometre setback? 5 

 

DR TREVATHAN:   I have measured it out on a map, yes. 

 

MR LAING:   Yes, can we have that map up please?  Now I have had this 

prepared but you will see in blue there the Open Space, McLeans 10 

Island Open Space zone.  And that line through there represents 

according to my information five kilometres.  Does that look right to 

you? 

 

DR TREVATHAN:   Yes. 15 

 

MR LAING:   Yes, thank you.  I have no further questions. 

 

  [11.55 am] 

 20 

HLC:   Thank you, Mr Laing.  Re-examination? 

 

MS LIMMER:   No, thank you, sir. 

 

MR DAYSH:  Yes, thank you, sir, I have got a few questions.  Now 25 

Dr Trevathan, I have some follow up questions about where Mr Laing 

has been asking you about the monitoring that you have I think 

recommended it but it has not been undertaken. 

 

DR TREVATHAN:   That is right. 30 

 

MR DAYSH:   What would that involve and how much would that cost? 

 

HLC:   Excuse me, just a moment.  Sorry, Mr Daysh.  Could we bring the five 

kilometre thing back up on the screen please?  Sorry, Mr Daysh. 35 

 

MR DAYSH:   Yes, I will repeat the question.  Perhaps I will add in something 

else.  So what would be involved, how long would it take and roughly 

what do you think it would cost to get that baseline information 

together? 40 

 

DR TREVATHAN:   Yes, so in terms of what would be involved my initial 

thoughts had been it would involve the installation of a sound 

monitoring terminal, so that is an unattended terminal down in the area 

where the aviaries are, and it would record sound levels over time and 45 
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also an audio file, so you could go back later and identify what various 

sources of noise were as best you could.   

 

 The issue would then be how much you supplemented that with trying 

to also study how the birds were reacting to that sound, and so whether 5 

you would have video surveillance of the birds synchronised with that, 

so you could investigate how they were reacting to particular events.   

 

 So that is what would be involved and so the timeline, obviously as has 

been identified one of the key issues would be including a period when 10 

the Handloaders were operating, and so I imagine potentially it would 

be a week’s worth of monitoring, say, to capture a range of sources in 

the ambient environment.  In terms of, sorry I cannot (INDISTINCT 

2.17) 

 15 

MR DAYSH:   So the cost, the monitors, you do not have to be there all the 

time so once they are established you leave them there and you go and 

download the data, as I understand it? 

 

DR TREVATHAN:   That is right, so the bulk of the cost would be in the 20 

processing of all that information. 

 

MR DAYSH:   Yes, can you give me a rough range? 

 

DR TREVATHAN:   Yes, I mean it is probably more than $5,000 but not more 25 

than $15,000. 

 

MR DAYSH:   All right, thank you. I think in your highlights package you 

mentioned the model you have developed and you fed in some 

fireworks display recently from Hagley Park, what date was that on? 30 

 

DR TREVATHAN:   It was the Saturday just been. 

 

MR DAYSH:   So that was not in your written evidence? 

 35 

DR TREVATHAN:   No. 

 

MR DAYSH:   So that is new evidence before us. 

 

DR TREVATHAN:   Yes. 40 

 

MR DAYSH:   Have you discussed that with Mr Camp? 

 

DR TREVATHAN:   Yes. 

 45 
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MR DAYSH:   Did he have an opportunity to, was that included in his rebuttal, 

any response to that? 

 

DR TREVATHAN:   No, that was after his rebuttal had been filed. 

 5 

MR DAYSH:   Okay.  So Mr Camp has not had a chance to see your results or 

provide us any commentary on that? 

 

DR TREVATHAN:   No. 

 10 

MR DAYSH:   Okay, thank you.  At paragraph 22 of your evidence you cited a 

whole bunch of noise issues.  If you are advising, well firstly, do you 

know how long Peacock Springs has been in operation? 

 

DR TREVATHAN:   I have been on the periphery of discussions about the 15 

timing but I cannot recall the dates and I (INDISTINCT 4.10) other 

witnesses that would be able to answer the question on that precisely. 

 

MR DAYSH:   All right, I will ask Dr Dowding perhaps. 

 20 

DR TREVATHAN:   Yes. 

 

MR DAYSH:   If you were recommending establishing a sensitive activity like 

this, would this be an area that as a noise consultant you would be 

comfortable siting a facility such as this in? 25 

 

DR TREVATHAN:   In terms of? 

 

MR DAYSH:   Noise effects, reverse sensitivity noise effects? 

 30 

DR TREVATHAN:   And as you find it on the ground at the moment? 

 

MR DAYSH:   Yes. 

 

DR TREVATHAN:   Then, no. 35 

 

MR DAYSH:   Okay, thank you.  I asked Mr Camp a similar question 

yesterday.  Your 28 in your evidence-in-chief you discuss the research 

that you have reviewed.  Can you tell us what that research was? 

 40 

  [12.00 pm] 

 

DR TREVATHAN:   Yes, I have a brief summary here of the key scientific 

papers which I have reviewed. 

 45 

MR DAYSH:   Can you just cite those for us into the record? 
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DR TREVATHAN:   Yes, so there is – I can read out the full - - - 

 

MR DAYSH:   Are they referencing Dr Dowding’s evidence as well, he cites a 

wide range of publications. 5 

 

DR TREVATHAN:   Yes, I suspect there is some overlap. I have not cross-

checked. 

 

MR DAYSH:   Well, perhaps you could just cite them in a just brief term and 10 

we could perhaps have those presented to us later. 

 

DR TREVATHAN:   Yes, so there is Black et al and the title of that is Effects 

of Low Altitude Military Training Flights on Wading Bird Colonies in 

Florida.   15 

 

 There is Brown, Measuring the Effect of Aircraft Noise on Seabirds. 

 

 Burger, The Effect of Human Activity on Shorebirds in Two Coastal 

Bays in North-Eastern United States.   20 

 

 Conomy et al, Black Ducks and Wood Ducks Habituate to Aircraft 

Noise. 

 

 Ellis et al, Raptor Responses to Low Level Jet Aircraft and Sonic 25 

Booms. 

 

 Pater et al, Assessment of Training Noise Impacts on the 

Red-Cockaded Woodpecker Preliminary Results. 

 30 

 And Ward et al, Behaviour of Pacific Black Brant and Other Geese in 

Response to Aircraft Overflights and Other Disturbances at 

Izembek Lagoon, Alaska. 

 

MR DAYSH:   Thank you, you are not a bird expert or do not have any 35 

expertise in that area do you? 

 

DR TREVATHAN:   No, certainly not. 

 

MR DAYSH:   So you could not comment about whether those studies were 40 

relevant to the species we are dealing with in a general or specific way? 

 

DR TREVATHAN:   No. 

 

MR DAYSH:   Okay, but you have relied on those as evidence? 45 
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DRTREVATHAN:   In my evidence I have recorded that Mr Dowding’s 

evidence and advice being the effects on birds was species and site 

specific and so I had that, I suppose as a proviso to my reading or 

assigned any weight to those specific studies. 

 5 

MR DAYSH:  Yes, thank you.  Can I just ask you a question about this Lmax 

discussion that we had with Mr Camp yesterday where he was 

suggesting that there is now a recommendation that Lmax measure 

come out of the Plan in its entirety.  Are you familiar with that aspect? 

 10 

DR TREVATHAN:   Yes, that is the day time Lmax.  There will still be a limit 

at night time. 

 

MR DAYSH:   Okay, so the day time Lmax would come out and so many of 

these activities, the shooting could be a day time or night time? 15 

 

DR TREVATHAN:   I understand it is unusual for shooting ranges to operate 

at night time but there is nothing limiting that. 

 

MR DAYSH:   So is your evidence that if that does come out of the Plan that is 20 

yet to be determined this buffer distance for fireworks is important? 

 

DR TREVATHAN:   Yes. 

 

MR DAYSH:   Aren’t fireworks normally done at night? 25 

 

DR TREVATHAN:   My understanding is it certainly is done during hours of 

darkness, but before 10.00 pm which is when night time starts in 

accordance with the Plan, fireworks displays are frequently undertaken. 

 30 

MR DAYSH:   Okay, that is helpful so the night time Lmax cuts in at 

10.00 pm? 

 

DR TREVATHAN:   Yes. 

 35 

MR DAYSH:   All right, thank you, so just really coming back to this last 

question really about your recommendation in the evidence of a 

five kilometre zone that is based on this model. 

 

DR TREVATHAN:  Yes. 40 

 

MR DAYSH:   That you have fed in information on Saturday that we do not 

have in front of us.   

 

DR TREVATHAN:   Sorry, I should clarify.  No, so when I was writing my 45 

evidence which was some months ago I relied on other measurements 
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of fireworks displays, and so the comment about the measurements on 

Saturday was to observe how that compared with the data I had 

previously relied upon. 

 

MR DAYSH:   And where in your evidence do you summarise the modelling 5 

study you have undertaken? 

 

DR TREVATHAN:   So it is not in any detail so summarise might be a – but it 

is in paragraph 24 on page 8 where I simply work through in 24.1, 24.2 

the various noise sources with which I was concerning myself, and 10 

under fireworks is where I recorded my view that commercial scale 

fireworks may generate noise levels in the order of 100 dBa Lmax at 

100 metres. 

 

  [12.05 pm] 15 

 

MR DAYSH:   I will ask the question again.  Where in your evidence do you 

outline the modelling study and results of that study that you would like 

us to consider? 

 20 

DR TREVATHAN:   So, I do not have any more detail than that and how I 

have calculated, taken that level, and calculated what that might mean 

in terms of Peacock Springs.   

 

MR DAYSH:   So you are asking us to consider a modelling study that you 25 

have not reported to us on and also consider some recent measurements 

you have taken from a study on Saturday and somehow make use of the 

information? 

 

DR TREVATHAN:   I am happy for you to set aside any reference to the 30 

measurements on Saturday.  I simply thought that might be helpful to 

provide a recent real world example, I mean, how it compared to my 

earlier analysis.   

 

 In terms of my earlier analysis, the key input to that is the 35 

100 dBA Lmax at 100 metres, and then I had simply used conventional 

acoustics modelling to calculate at what distance that would be reduced 

to 60 dBA Lmax, and that is what I record in my paragraph 41. 

 

MR DAYSH:   So, was that modelling discussed with Mr Camp in pre-hearing 40 

meetings or mediation or anything? 

 

DR TREVATHAN:   No but this was obviously submitted before his rebuttal 

so he had the opportunity to consider the inputs which I had provided 

and the outputs which I stated that gave. 45 
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MR DAYSH:   So, the inputs being? 

 

DR TREVATHAN:   100 dBA Lmax at 100 metres for fireworks. 

 

MR DAYSH:   Where does it say that you did a modelling study and came up 5 

with that output? 

 

DR TREVATHAN:   It is not expressed in those terms in the evidence. 

 

MR DAYSH:   All right, thank you, sir.  That is all I have.   10 

 

HLC:   Okay, thanks, Mr Daysh.  Mr Neill? 

 

MR NEILL:   Can I just understand your evidence is clear that it is commercial 

fireworks only? 15 

 

DR TREVATHAN:   Yes, particularly in relation to the five kilometre setback. 

 

MR NEILL:   And is that how the actual Plan is worded? 

 20 

DR TREVATHAN:   Based on what I saw I do not believe so. 

 

MR NEILL:   And secondly, I may have this wrong, but you were referring 

only to the McLeans Island Open Spaces zone.  If that is the case and, 

unfortunately, I do not have my larger machine with me but the 25 

Harewood Golf Club is not part of that zone? 

 

DR TREVATHAN:   I am not familiar with the zoning of the 

Harewood Golf Club.  Certainly the entirety of the Open Space zone as 

I understand it, McLeans Island is showing blue on that figure. 30 

 

MR NEILL:   But one of your closest neighbours, if I have got it right, I think I 

have, which is the golf club could, in fact, have a commercial activity 

of fireworks but would not be caught by the rules. 

 35 

DR TREVATHAN: In terms of how the intricacies of the rule works, I - - - 

 

MR NEILL:   Well, this is where I am a little bit confused because we have 

that map which is – and I appreciate the map – but it is not turned the 

right way and, therefore, it is a wee bit hard to understand but that 40 

really takes in what I would call the ECan McLeans Island, I think it is 

called, Recreational Park or whatever its formal name is and then it is 

subdivided into a whole range of different organisations.   
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 But what happens with the other areas which are within the 

five kilometres, much of which are open space and some of them are 

quarries and all sorts of things there but - - -  

 

DR TREVATHAN:   My understanding was in terms of this process it was 5 

only the open space McLeans Island zone where there was – I guess 

originally the concern about new major sports facilities establishing 

and, therefore, the scope to seek any relief. 

 

MR NEILL:   But that is not what the actual Plan says, is it?  If we were to 10 

accept your evidence on face it must be restricted solely to that open 

space area. 

 

 

DR TREVATHAN:   That is what my evidence is written in the context of, 15 

yes. 

 

  [12.10 pm] 

 

MR NEILL:   So others within the 5 kilometre ban could add whatever 20 

fireworks they like, such as the CIAL could have a fireworks display 

on their arrival of the new Airbus, that would not be affected? 

 

DR TREVATHAN:   That was my understanding of the scope of what was 

being sought. 25 

 

MR NEILL:   That is the only matter which is contention, isn’t it, it is the 

things like aeroplane, and I am sort of talking to Council as well as you 

because we are only here having a discussion about fireworks because 

all other matters are agreed upon.   30 

 

MS LIMMER:   Sir, would you like me to assist with that?  Yes, that is quite 

right and this is only a submission relevant to the Open Space zone, the 

reason being it is the activities allowed within that zone that create the 

potential for a commercial set of fireworks display, so that is the logic 35 

behind the scope of the request or the ambition of the restriction. 

 

MR NEILL:   Okay.  So things like – and I mean we are in an area where there 

is a very steep curve in the road just as it hits the Isaac Centre, and air 

brakes on trucks are not something that worry you? 40 

 

DR TREVATHAN:   I think it would be too broad to say they do not worry 

me, I have considered a list of possible noise sources and identified 

those which I consider would potentially have the most concern and 

that was these ideas to do with the impulsiveness and how rapidly the 45 

sound rises, and so vehicles on the neighbouring roads were in a lesser 
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category, I suppose, than some of those really impulsive sources like 

fireworks or firearms.   

 

MR NEILL:   Right, but you specifically refer to modified vehicles which 

suggested we were talking like boy racer type, but you did not 5 

emphasise large truck air brake noise effects. 

 

DR TREVATHAN:   Yes, I accept that they can be a feature of traffic noise 

that is more audibly extinguishable than general traffic, another 

example I guess of the different characters of noise, but again I think 10 

somewhere on the continuum further away from those really impulsive 

sounds, but they are not obviously completely benign continuous. 

 

MR NEILL:   And my final question; are you aware in the period in which you 

have provided sound advice to the applicant here, whether there has 15 

been any fireworks displays of any nature in the area shown blue? 

 

DR TREVATHAN:   I am not sure where. 

 

MR NEILL:   Thank you. 20 

 

HLC:   Thank you, Mr Neill.  Ms Huria? 

 

MS HURIA:   Thank you.  Good morning, just two quick questions.  With 

regard to the New Zealand Handloaders site, where are they on that 25 

map there approximately? 

 

DR TREVATHAN:   Yes, I am not sure what is the best way to point you to - - 

- 

 30 

HLC:   Perhaps you could come and point it out to Ms Huria on one that she 

can see then point it out on another one, if you would not mind, to 

counsel and other people present. 

 

MS HURIA:   Also the hand can move across. 35 

 

DR TREVATHAN:   Yes, so the hand could go up north slightly and then west 

slightly, yes. 

 

MS HURIA:   Okay, thank you. 40 

 

HLC:   Is there any way we can mark that?  Because it would be quite helpful. 

 

MR DAYSH:   Sir, what would help is there is a plan in the evidence figure 1 I 

think that shows that quite well. 45 
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HLC:   Yes, that figure 1, yes, I have got that. 

 

MS HURIA:   Thank you.  You responded to Mr Daysh that you were not sure 

about when Peacock Springs started an operation.  Do you know when 

the Handholders set up camp there, where they are? 5 

 

DR TREVATHAN:   No, I do not know that either. 

 

MS HURIA:   Thank you.  No more questions, sir. 

 10 

HLC:   Dr Trevathan, I want to get my mind around the distinction between 

commercial fireworks and other fireworks on the basis that I 

understand that your concern is commercial fireworks.  First question; 

am I correct in that understanding? 

 15 

  [12.15 pm] 

 

DR TREVATHAN:   Yes, I should say in terms of the terminology commercial 

fireworks it is not something I am sure I think there is a set definition 

for, but it is a term I was using certainly to - - - 20 

 

HLC:   So what is it about the commercial fireworks that would be a matter of 

concern?  Is it intensity plus duration of sound? 

 

DR TREVATHAN:   No, it is more simply the maximum noise levels 25 

generated.  So it is not the fact that there are multiple sounds so much 

as each sound is very loud. 

 

HLC:   Yes.  I am pondering with this context of commercial how you might 

define it and perhaps that is something that you cannot help us with 30 

greatly.  The next thing is between the two kilometres and 

five kilometres, it seems to be common ground that there is likely to be 

some effects, but as you increase the distance, presumably the 

likelihood of effect will be on a reducing graph? 

 35 

DR TREVATHAN:   Yes. 

 

HLC:   And when you get to the five kilometres, you were saying that his 

startle effect can be virtually eliminated, are you? 

 40 

DR TREVATHAN:   Again, somewhere there is a sort of crossover with the 

acoustics evidence and Dr Dowding for example. 

 

HLC:   I understand that. 

 45 
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DR TREVATHAN:   I was using, yes, I guess as an acoustic engineer trying to 

work with numbers and quantify it all I was using the 60 dBA Lmax, 

which both Mr Camp and I seemed to have converged towards as a 

level which should be targeted at Peacock Springs, and that is simply 

the level you get when you plug the fireworks into the calculation at 5 

that distance. 

 

HLC:   Both you and Mr Camp are using the expert knowledge about the 

impact on birds, so you are starting from the same point there 

presumably? 10 

 

DR TREVATHAN:   Yes. 

 

HLC:   And you are also using the 60 dBA as your springboard, I suppose? 

 15 

DR TREVATHAN:   Yes. 

 

HLC:   But you arrive despite that common ground at the quite different end 

results. 

 20 

DR TREVATHAN:   Yes. 

 

HLC:   Is it ultimately simply a matter of expert judgement? 

 

DR TREVATHAN:   That is the aspect which I struggle with perhaps in terms 25 

of the answer to some of the questions that it should not be, it is a 

reasonably simple situation, I have declared what source level I have 

put in and it is almost the most basic acoustic calculation you can get in 

terms of “you put this sound power in at five kilometres, it gives this 

distance”; there is not much room for judgement in that.   30 

 

 So areas where a difference could arise would be if Mr Camp believed 

some other source level was appropriate, that I had assumed the 

fireworks were louder than he believed they generally were, but to my 

knowledge that was not an argument which he presented so I am, yes, I 35 

guess I cannot speak to how he has arrived at his conclusion. 

 

HLC:   No, I do not think you can help any further on that.  There was some 

discussion about the Handloaders’ activities.  You are perhaps not in a 

position to answer this but would it be important that the fireworks took 40 

place at a time when there were no Handloaders’ activities, before your 

analysis of the distance had been five kilometres would be important?  

Do you see what I am thinking in the back of my mind? 

 

  [12.20 pm] 45 
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DR TREVATHAN:   Yes, so my analysis indicates that the fireworks are 

potentially much louder than the Handloaders’ activities.  And so they 

would considerably overwhelm the Lmax events which were being 

experienced at Peacock Springs in terms of level. 

 5 

HLC:   Yes. 

 

DR TREVATHAN:  Unless they were approaching that five kilometre setback, 

unless the fireworks were occurring at 4.5, or 4.8 kilometres. 

 10 

HLC:   Yes. 

 

DR TREVATHAN:   So yes, my thinking on the relevance of the Handloaders’ 

sound is obviously influenced by the evidence of Dr Dowding, which if 

I understand correctly is that the presence of the Handloaders is not 15 

ideal from his point of view, but it is not a reason to say the horse has 

bolted and therefore we should not worry about any new source.   

 

 And from an acoustic point of view, fireworks has the potential to 

generate much louder sounds than firearms, which is just proportional 20 

to the amount of explosive material you have in a firework compared to 

a gun cartridge, it gives you a feel for why it ends up, and also 

fireworks can have a primary detonation at ground level and then a 

secondary detonation elevated in a position where there is no screening.  

So there is more potential there for, if I understand Dr Dowding’s 25 

evidence correctly, the type of effects that he is concerned about. 

 

HLC:   Okay.  Yes, well thank you very much, Dr Trevathan.  I am not really 

inviting any further questioning but if anything arose from the Panel’s 

questioning which has been reasonably extensive that you thought was 30 

important to cover, well I will at least hear the request, whether we 

grant it. 

 

MR LAING:   It is not a request for further questions, it is a question of the 

new evidence today about the fireworks event last Saturday.  Now that 35 

is a matter that I thought Mr Camp should at least have some 

opportunity to deal with. 

 

HLC:   Yes. 

 40 

MR LAING:   And it was not put to him in cross-examination or anything like 

that and it is, in my view, new evidence.  There are two ways it could 

be dealt with.  Mr Camp could be recalled or that could be struck from 

the record, one of those procedures, in my submission. 

 45 
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HLC:   (INDISTINCT 3.02) appropriate?  Because we have got the position at 

the moment where as I understand it we have got two experts using the 

same starting point arriving at different conclusions and both, as they 

are entitled to do, sticking to the conclusions that they have reached, 

two kilometres, five kilometres.   5 

 

 Perhaps the Panel ought to just have a chat about that, where we go 

from here, but I can understand the point you are raising, and our 

objective is to understand the evidence so that we can make a decision 

that is as well informed as it can possibly be.  So if we are in a better 10 

position to do that, I wonder whether we are close to the adjournment?  

We ought to discuss that as a Panel and come back and say what our 

solution would be. 

 

MR LAING:   Yes. 15 

 

HLC:   But before doing that, Ms Limmer, your reaction? 

 

MS LIMMER:   Yes, sir, well really the first point I would make on that is that 

the evidence remains as Dr Trevathan set out in his brief, which is the 20 

sound power source, was assumed to be 100 dB and I understood his 

highlights really to say I confirmed that on Saturday.   

 

HLC:   Yes. 

 25 

MS LIMMER:   In that sense it does not make a difference to the Trust case.  

The reason for the five kilometre remains based on that sound level.  

But in the interests of providing the panel with the greatest assistance 

the submitters can, it would be most helpful to understand if there is 

dispute about that input and what the basis for that might be because 30 

based on what Dr Trevathan has provided you with in answering it 

seems that if there is no disagreement about the input then in terms of 

the levels of noise at the aviary, there is probably no dispute either. 

 

  [12.25 pm] 35 

 

 And then it becomes that matter of judgement about to what extent do 

you reduce the risk, which is not a matter for the acoustic experts, so it 

may be of substantial assistance to your decision to understand whether 

the dispute is a technical one or whether it is a judgement one.  And 40 

just to the extent it helps, I would note that initially there was not going 

to be acoustic evidence on this matter and that is why there has been no 

conferencing with these experts.   

 

 We received Mr Camp’s evidence in January and had to engage Dr 45 

Trevathan in response to that by the memo seeking leave to call 
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additional evidence in response to that.  So unfortunately these experts 

have not conferenced and that probably would have been extremely 

helpful. 

 

HLC:   All right, well we will have a chat about it and see what we will do 5 

about it. 

 

MR LAING:   Can I have the last word, sir?   

 

HLC:   Sure. 10 

 

MR LAING:   I think my friend is missing the point, with respect.  The issue is 

not about modelling, it is about Dr Trevathan saying that this confirms 

his modelling and if anything it is suggesting it is conservative.  And 

that is a matter that Mr Camp may have a view on.  Mr Camp may have 15 

been somewhere on Saturday night too and could offer his own 

observations about that particular matter. So it is not about the 

modelling, it is a fact that that might tend to confirm his evidence in 

other ways.  So that was my point, if there was any confusion. 

 20 

HLC:   Well thank you very much to both of you. We will take the 

adjournment. 

 

ADJOURNED [12.26 pm] 

 25 

RESUMED [1.30 pm] 

 

HLC:   First, Dr Trevathan, I am sorry, I did not mean to leave you lingering on 

oath there over the lunch hour so you are excused. 

 30 

DR TREVATHAN:   Thank you. 

 

HLC:   Following our discussion this morning, the Board would like 

Dr Trevathan and Mr Camp to get together and by Monday night to 

provide us with a document – I am not expecting anything extensive – 35 

indicating the areas on which they agree and the areas where they 

disagree, and if it is possible their explanation for the disagreement 

between them. 

 

 And if there is to be reference to the latest information that 40 

Dr Trevathan has conveyed to us, well that can be included as well but 

we are not looking for a complicated report, we just want to have a 

better grasp of the underlying reasons, I suppose, for the differences 

between the two experts in relation to the two or five kilometre 

distance, given that our understanding is they their starting points, in 45 

some basic respects, are the same. 
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 So is that clear enough? 

 

MR LAING:  Sir, when you talk about close of play on Monday, Chair, is there 

any intention then for you to be asking - - - 5 

 

HLC:   No, we are seeing this as the, this is the final document and we are not 

anticipating having a hot tubbing as such as I think was a possibility.  

 

 If that timeframe is too tight, well it is probably not going to trouble us 10 

if it is slightly longer but we are quite keen to see the matter wrapped 

up and all the papers in as soon as possible. 

 

MR LAING:   Perhaps just one supplementary matter while I am on my feet, I 

think Commissioner Daysh asked Mr Camp for some references to 15 

literature.  Is it intended that he be recalled to provide those or can they 

be provided by memorandum? 

 

HLC:   That can be provided by memorandum. 

 20 

MR LAING:   I have got that underway but I just wanted to clarify with the 

Panel as to how you want to receive that. 

 

HLC:   Yes, and that can be included as part of the joint report and we are 

asking for a joint report because it is easy enough for us to say it, if the 25 

two experts have got to get their heads together and provide a report to 

us it probably will be helpful to them in providing us information that 

might help us too. 

 

MR LAING:   Yes, very grateful to the Panel, thank you.  I am sure we can 30 

arrange that. 

 

HLC:   Yes, okay, thank you very much.  

 

MS LIMMER:   Yes, thank you, sir. 35 

 

HLC:   And you, as I say, are released, Dr Trevathan. 

 

DR TREVATHAN:   Thank you. 

 40 

<THE WITNESS WITHDREW [1.34 pm] 

 

MS LIMMER:   May it please the Panel, I call Dr Dowding. 

 

HLC:   Thank you. 45 
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<JOHN EDWARD DOWDING, affirmed [1.34 pm] 
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<EXAMINATION BY MS LIMMER [1.34 pm] 

 

MS LIMMER:   Do you confirm your full name is John Edward Dowding? 

 

DR DOWDING:   That is correct. 5 

 

MS LIMMER:   You are a partner at DM Consultants, Christchurch? 

 

DR DOWDING:   Yes. 

 10 

MS LIMMER:   And you are an independent wildlife scientist and ecological 

consultant? 

 

DR DOWDING:   Yes. 

 15 

MS LIMMER:   You prepared a brief of evidence at this matter dated 27 

January 2016? 

 

DR DOWDING:   Yes. 

 20 

MS LIMMER:   And you have previously provided that evidence to the Panel 

dated 29 October 2015? 

 

DR DOWDING:   Yes. 

 25 

  [1.35 pm] 

 

MS LIMMER:   And do you have the qualifications and experience set out in 

your October 2015 evidence? 

 30 

DR DOWDING:   Yes, I do. 

 

MS LIMMER:   Do you have any corrections you wish to make to your 

January 2016 evidence? 

 35 

DR DOWDING:   No. 

 

MS LIMMER:   Do you confirm it is true and correct? 

 

DR DOWDING:   I do. 40 

 

MS LIMMER:   I understand, Dr Dowding, you have prepared a highlights 

package, could you read that please and then remain to answer any 

questions. 

 45 



 Page 446 

  

Ch18: Open Space Commenced 17.02.16 

DR DOWDING:   Thank you.  My name is John Dowding, I am a partner in 

DM Consultants and an ornithologist with over 30 years’ experience in 

managing threatening bird species in New Zealand, and I have been 

asked to give evidence by the Isaac Conservation and Wildlife Trust. 

 5 

 In partnership with the Department of Conservation, the Trust captive 

breeds a range of threatened endemic species, including some of the 

most highly threatened bird species in New Zealand.   

 

 The Trust is one of very few institutions nationally with the facilities 10 

and technical expertise to undertake this work. For some of the species, 

the Trust is the only institution breeding or rearing them outside DoC.   

 

 There are few institutions with the substantial resources required to run 

such programmes in the long term.  The contribution made by the Trust 15 

to a wide range of DoCs recovery programmes is of national and 

international significance.   

 

 Birds bred by the Trust have been or are being released throughout 

New Zealand.  In particular, the Trust’s work is vital in preventing the 20 

extinction of three of our most highly threatened bird species, the black 

stilt, the shore plover, and the orange-fronted parakeet.  

 

 The location of Peacock Springs near a large city is somewhat unusual 

for an institution breeding highly threatened bird species; there is 25 

therefore little useful guidance available on the pressure that location 

puts on the Trust’s captive breeding activities or on the appropriateness 

of various activities in the area around the site. 

 

 The aviaries at Peacock Springs are large permanent structures with 30 

many of them located to take advantage of a natural water supply, they 

cannot be moved. There are many adverse effects of disturbance on 

birds, some of them direct and others indirect.   

 

 Two of the most important sources of disturbance are noise and the 35 

proximity of people.  Because of this he Trust manages noise and 

human activity around its aviaries carefully.  The effects of birds on 

different levels and types of noise vary, sudden or impulsive noise such 

as that generated by gunshots or fireworks typically causes panic and a 

flight response.  When birds are confined in aviaries this causes stress 40 

and may result in injuries from collision with the structure of the 

aviary.   

 

 Increased background noise masks communication between birds and 

when it is loud it probably also raises stress levels.  This has a number 45 
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of physiological consequence including failure to breed and increases 

susceptibility to disease.   

 

 I note that much of the work on the impacts of noise on birds has been 

undertaken on free living birds.  In my opinion, it is very likely that the 5 

effects of noise and other agents of disturbance will be amplified when 

birds are in captivity.  

 

 The Trust’s breeding programmes are generally successful but there are 

occasionally unexplained deaths, injuries, and failures to breed.  It is 10 

possible that some of these incidents are caused by existing noise.  

Because some of the species involved have small populations and there 

are very few pairs of them in captivity, even a single incident can have 

a highly significant effect on the captive breeding programme for that 

species. 15 

 

 In my view, the birds in the captive breeding programmes at Peacock 

Springs are vulnerable to changes in their noise environment.  Any 

increase in noise in the area, whether from a greater number of sudden 

noises or from a sustained increase in background noise, is highly 20 

undesirable.   

 

 In my opinion, therefore, a conservative and cautious approach is 

required when assessing the appropriateness of any noise generating or 

disturbance generating activities and developments in the area around 25 

Peacock Springs. Maintaining the current environment around the 

captive facilities there is extremely important to the continued success 

of the Trust’s conservation programmes.  Thank you. 

 

HLC:   Thank you, doctor.  Mr Laing? 30 

 

<CROSS-EXAMINATION BY MR LAING [1.39 pm] 

 

MR LAING:   Good afternoon, Dr Dowding.  How long have you had any 

formal relationship with the Trust? 35 

 

DR DOWDING:   Since 1999. 

 

MR LAING:   Are you a member or somewhere involved in the Trust at all or 

is it simply a professional arm’s length relationship? 40 

 

DR DOWDING:   I think I explained that, actually, in my Chapter 17 evidence.  

I have been the science advisor to the Shore Plover Recovery Group for 

the Department of Conservation since 1997 and my duties include 

looking at the captive rearing side of the recovery programme, so I 45 
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have been involved with the Isaac Trust’s efforts on shore plover at 

least since 1999. 

 

  [1.40 pm] 

 5 

MR LAING:   Yes, thank you.  So if I can summarise that though, you have 

had a fairly long-standing relationship and understanding with the 

Trust’s activities? 

 

DR DOWDING:   Yes. 10 

 

MR LAING:   And you have had occasion to be onsite and understand what 

goes on on day to day basis? 

 

DR DOWDING:   Yes. 15 

 

MR LAING:   You do? 

 

DR DOWDING:   To a certain extent, I mean there are certain times of the 

year when I am not there very much outside the breeding season, and 20 

there would be certain times of day or week when I am less frequently 

there. 

 

MR LAING:   Has it always been a concern to you about activities that could 

impact on the breeding programme, has it always been a concern or is it 25 

something that has arisen more recently? 

 

DR DOWDING:   No, I have always been concerned.  When Peacock Springs 

was set up probably 50 years ago or thereabouts it was probably much 

more rural, it was further away from influences, the city has grown, the 30 

airport has grown.  A number of activities I think are creeping closer to 

Peacock Springs and it is not the relatively isolated place it once was.  

So I think there has just been a very slow general increase in those 

kinds of impacts. 

 35 

MR LAING:   Does that give you any cause for concern as to whether it 

remains an appropriate location for a breeding programme? 

 

DR DOWDING:   If I were to site it now I probably would not site it there but 

that is with the benefit of hindsight.  The Trust owns that land and it 40 

does not have alternative sites, if they are going to have these captive 

breeding facilities they have to be there. 

 

MR LAING:   Have you helped or advised the Trust in terms of what can be 

done to mitigate noise impacts onsite? 45 
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DR DOWDING:   Very little, I mean most of my discussions are with the 

wildlife manager there, who I interact with when I am dealing with 

Shore Plover Programme issues, and we sometimes discuss those 

things, but I have not given the Trust formal advice on noise reduction, 

no. 5 

 

MR LAING:   Because if I can put it this way, Dr Dowding, it seems that the 

Trust is very concerned obviously about noise sources, including 

fireworks, yet am I right in saying that there has been no real thought 

given to any form of onsite mitigation, how they could deal with noise 10 

at source? 

 

DR DOWDING:   Well, it is very difficult to deal with noise from sources off 

their own property. They do certainly go to great lengths to reduce 

noise and disturbance on Isaacs property there, you know, the aviaries, 15 

the waterfowl and shorebird aviaries are isolated, only wildlife staff are 

allowed to go there to reduce noise and disturbance.  But clearly it is 

more difficult for them to reduce noise on land that they don’t own or 

control. 

 20 

MR LAING:   But they could reduce the impacts of noise on the land they do 

own, couldn’t they? 

 

DR DOWDING:   I do not think - the noise that is generated onsite is already 

mitigated to some extent because (a) there is a bund around the wetland 25 

and (b) the aviaries are situated about as far as they could be in the 

Peacock Springs area away from the quarrying and crushing activities. 

 

MR LAING:   You perhaps misunderstood my question which was, at least in 

theory, the Trust could take steps to mitigate offsite noise by various 30 

techniques onsite whether further bunds, shields, such matters, has it 

ever been discussed to your knowledge? 

 

DR DOWDING:   The issue of further bunding and that kind of think has not 

been discussed to my knowledge, no. 35 

 

MR LAING:   No.  Paragraph 30, you say that there has been no assessment of 

the impacts of different types or different levels of noise on any 

threatened bird species that are bred at Peacock Springs, does that 

surprise you given the Trust’s presence during these hearings and other 40 

hearings and the importance they are placing on the impact on their 

breeding programme? 

 

DR DOWDING:   Yes and no.  The Trust goes to great lengths to reduce the 

number of people near the aviaries to reduce disturbance, because 45 

disturbance has consequences that are outlined in my evidence, injury 
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and stress, and so keeping away from the aviaries means that you 

cannot actually monitor very much what is happening.   

 

 On the other hand, given the discussions we are having now, I agree it 

would have been very useful to have information on the kinds of 5 

responses to various levels of noise and various types of noise that are 

experienced or likely experienced there. 

 

  [1.45 pm] 

 10 

MR LAING:   Yes, thank you for that.  Can I just now turn to the New Zealand 

Handloaders Association and I think at paragraph 33 you say that noise 

from that source was a significant concern, is that correct? 

 

DR DOWDING:   Yes. 15 

 

MR LAING:   And you note that there have been unexplained injuries and 

deaths from no obvious cause. Has any work, and this is really 

supplementary to what I have just asked you, does the Trust take any 

steps at all to try to deal with that noise source or mitigate it any way or 20 

anything like that? 

 

DR DOWDING:   The Handloaders Association range was there before most 

of the aviaries and the wetland area were built. 

 25 

MR LAING:   Yes. 

 

DR DOWDING:   So as far as I am aware they have not taken any further 

measures. 

 30 

MR LAING:   But if it is such a significant concern, and that is your opinion 

clearly, doesn’t that surprise you that they would not take some steps? 

 

DR DOWDING:   Well, I am not sure what steps could be taken. 

 35 

MR LAING:   No.  What about onsite baffles, acoustic barriers? 

 

DR DOWDING:   Well, there is already a bund around there, I am not sure that 

a baffle on top of a bund would make a lot of difference. 

 40 

MR LAING:   Is it possible to reconfigure aviaries to make them less noise 

permeable? 

 

DR DOWDING:   Well, the aviaries have to have air, rain, natural environment 

around them and they are also specifically sited to take advantage of 45 

the watercourse that is flowing through that wetland.  So there are 
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restrictions I would say, I suppose there are limitations on what we can 

do with the aviaries themselves. 

 

MR LAING:   So New Zealand Handloaders notwithstanding, the Trust is 

prepared to obviously accept that level of noise and interference with 5 

its activities, is that correct? 

 

DR DOWDING:   I am not sure that I would agree they are prepared to accept 

it, they simply have to put up with it.  The question has arisen as to why 

the aviaries were sited where they were when the Handloaders 10 

Association range had been in existence since I think the late 1950s, 

and the answer to that really is explained in my chapter 6 evidence 

which was filed on Wednesday.   

 

 But in brief the aviaries were cited by the late Lady Diana Isaac and I 15 

think it is probably true to say that she considered the water supply to 

those waterfowl and shorebird aviaries to be the single most important 

component of where they were sited.   

 

 I think it is probably also true to say that 25 to 30 years ago we did not 20 

have the appreciation that we do now of the impacts of noise on 

wildlife, our knowledge of that has grown substantially in that time, 

and the ease of finding that information has certainly grown.   

 

 And finally I would note that according to the Handloaders Association 25 

website their membership continues to grow and I would assume that 

with continued growth in membership there is probably an increase in 

activity at the shooting range. So the source of noise was probably 

considered less important than it should have been at the time and has 

probably grown over the years. 30 

 

MR LAING:   But just to go back to your evidence, you say that it is a 

significant concern? 

 

DR DOWDING:   It is a concern to me. 35 

 

MR LAING:   But nothing has obviously been done about it and your evidence 

you are saying nothing much can be done about it, according to your 

evidence, is that correct? 

 40 

DR DOWDING:   Short of moving the Handloaders I am not sure that we 

could make a lot of difference to the levels of sound. 

 

MR LAING:   Doesn’t the existence of the Handloaders and any other 

activities around there really call into question the suitability of that site 45 

on an ongoing basis? 
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DR DOWDING:   As I said earlier on if we were siting those aviaries now I am 

sure we would not have put them there but they are there, they are 

permanent structures, one of them alone cost about $600,000, they 

cannot be moved.  There is really very little we can do about that. 5 

 

MR LAING:   In terms of the airport, you mention that, is that a significant 

concern to you? 

 

DR DOWDING:   I believe so, yes, I think one of the problems we have I think 10 

in trying to decide how much the different forms of noise have an 

impact is that the main concern from the Handloaders of course is the 

shooting, and that is probably much more common at the weekend 

when there is hardly anybody at Peacock Springs, so we do not actually 

see the reactions of the birds to those gunshots very often.  15 

 

  [1.50 pm] 

 

 As far as the airport is concerned, I do not think the take-offs and 

landings are too bad, because the noise rises gradually and it only lasts 20 

a few seconds. 

 

 Probably the real issue from the point of view of the airport is the 

engine testing.  That happens at night, again when nobody is there, so 

we cannot really see the reactions of the birds to that. 25 

 

 So I have begun discussions with the Trust about some remote 

monitoring to try and sort out some of these things. 

 

MR LAING:   So just on that point Dr Dowding, from what I understand, your 30 

evidence there is no current research or current monitoring as to the 

exact impacts on the birds from either the Handloaders or the airport, 

there is nothing available, it is simply your view is based on research 

literature, your own experience, is that correct? 

 35 

DR DOWDING:   Yes.  

 

MR LAING:   Yes, thank you.   

 

HLC:   Thank you.  Any re-examination? 40 

 

MS LIMMER:   No, sir. 

 

HLC:   Ms Huria? 

 45 
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MS HURIA:   Thank you, sir.  Just one quick question, has the Trust, to your 

knowledge, engaged at all with the gun club to see if are any 

arrangements can be entered into or if they might be interested in 

moving? 

 5 

DR DOWDING:   I am not aware of that, no. 

 

MS HURIA:   No, okay.  My other questions have all been answered, thank 

you, sir.  

 10 

HLC:   Mr Neill? 

 

MR NEILL:   Thank you, Doctor, I was on the previous Panel when you 

appeared, so I have the benefit of your previous evidence.  But just for 

the record, you are a science advisor to DoC? 15 

 

DR DOWDING:   Yes.  On contract I should say, I am not a permanent staff 

member of the Department. 

 

MR NEILL:   No, but you provide expert assistance to DoC on a range of 20 

matters. 

 

DR DOWDING:   Yes. 

 

MR NEILL:   The one issue that is in contention, and we have looked at a lot 25 

of other sound effects, to be honest we are actually limiting it to one 

issue, which is the five kilometre versus two kilometre fireworks issue.  

I appreciate you are not a sound expert, but do you have a view, and if 

so why, on that matter? 

 30 

DR DOWDING:   I do have a view.  It is expressed in my evidence to a certain 

extent, and that is that the activities of the Trust are extremely 

important to DoCs work in preserving biodiversity in this country, and 

so I think we need to be very cautious about putting too much pressure 

on that.   35 

 

 One of the primary differences for me between something like the 

noise from the gun club and fireworks, is that the gun club noise is 

almost entirely by day I believe.  Now one of the major problems when 

we have impulsive noises is that birds panic and they fly and they 40 

collide with the aviary and they get damaged, and that has 

consequences that I have explained in my evidence. 

 

 Fireworks almost always happen at night, and the birds cannot see 

nearly as well at night as they can during the day, so the risk of 45 

collision in my view is very much higher from fireworks than it is from 
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gun shots.  Even if the noise levels were the same the fact that the 

fireworks occur at night when the birds cannot see, suggests to me that 

there are going to be many more trauma injuries.  That is why I draw a 

distinction really between the fireworks and the gun shots. 

 5 

MR NEILL:   I understand that, but it is a question as a Panel as to what is a 

reasonable distance, and we have two potential options put to us, one is 

two kilometres, the other is five kilometres.  Have you a view on that? 

 

DR DOWDING:   There is relatively little information in the literature on what 10 

effects fireworks have on birds, but there is some.  There was a very 

interesting radar study undertaken in the Netherlands. In the 

Netherlands private individuals are allowed to buy fireworks and set 

them off for a two hour period either side of New Year’s eve, midnight 

on New Year’s eve, and they do this on a very large scale. 15 

 

 And a study there over three years, over three consecutive New Year’s 

eves showed that there were vast quantities on birds disturbed by these 

fireworks. 

 20 

  [1.55 pm] 

 

 The radar showed that there were almost no birds in the air at midnight, 

and as soon as the fireworks started to go off 5-10 minutes later the sky 

was full of literally 100s of 1000s of birds within the 20 kilometre 25 

radius that the radar could detect. 

 

 And interestingly these birds were flying, most of them, at around 500 

metres, which is actually very high.  Most day to day flights of birds 

are somewhere between 30, 40 and 100 metres.  So most fireworks 30 

only go up to about 200 or 300 metres, so these birds were clearly 

trying to get right out of the way and they stayed in the air disturbed for 

typically 45 minutes. 

 

 So that study showed that there can be very broad scale and very 35 

dramatic effects from fireworks but it does not tell us much about 

distance. 

 

 The only study that I can find that says something about distance is one 

undertaken by the US Fish and Wildlife Service in the Pacific North-40 

West, and they monitored two breeding colonies of seabirds, one that 

was a kilometre from a fireworks display and that showed huge 

disturbance with nests abandoned and a whole range of quite serious 

effects. 

 45 
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 The other one was at 2.2 kilometres from the source of the fireworks, 

and there they recorded little or no disturbance.  Now the study was 

never formally published so we do not know what “little disturbance” 

means, but presumably it means some, it may be minor. 

 5 

 I guess that suggests that the two to two and a half kilometre zone 

might be the threshold for wild birds, but as I said I am much more 

concerned about the amplification of the effects on these captive birds. 

 

 So if you asked me if there was any basis for the difference between 10 

say four and five kilometres, I probably would say “I do not have any”.  

But I think we need something greater than two for captive birds.  

 

MR NEILL:   Okay, thank you for that.  I do not know enough about birds to 

go into the differences of birds in captivity versus them being in 15 

isolated areas, but what I do understand is that within the area that these 

birds are, there are a range of different sounds and noises of a manmade 

nature that will on a daily basis effect these birds. 

 

DR DOWDING:   Probably affect them in minor ways only I would suggest, 20 

because it is possible to go and sit near their aviaries in a vehicle so that 

you are not disturbing the birds yourself, they cannot see you, and they 

are generally quite calm during the normal run of events, even with 

quarrying operations going on a certain distance away. 

 25 

 It is the risk of damage that I think concerns me most, when there is a 

noise, a bird responds to a noise, if it is a loud noise or a sudden noise 

by fleeing, by flying away.  The birds in aviaries simply cannot do that, 

and so even if they do not injure themselves their stress levels are 

raised for long periods of time because they cannot escape.   30 

 

 And when they panic they very often seem to forget they are in an 

aviary, and they still bash themselves against the walls.  When there is 

a loud or sudden noise they produce hormones like corticosterone for 

example, which essentially just say to the birds body “get out of here, 35 

stop what you are doing, stop feeding, stop resting, stop looking after 

your chicks, go”, and that element of panic seems to make them forget 

that there is a wall in front of them. 

 

MR NEILL:   When you appeared before a different Panel upon which I was 40 

on in November, you indicated at that time that you were totally 

satisfied that the birds could live, I think the words were “hand in hand 

with the activities of quarrying of gravel”, is that is still your position? 

 

DR DOWDING:   Yes, because the Trust manages those activities actively to 45 

avoid high levels of noise at the aviary.  The trucks going past are 
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separated by a whole wetland from the aviaries and so on.  So the Trust 

is very in trying to reduce noise and other kinds of disturbance.  

 

MR NEILL:   Right, but while you have some control over the Isaac institution, 

Hall Road is actually used by a whole range of, what is sometimes 5 

called “cowboy” and other operators. 

 

DR DOWDING:   Indeed and again, that is something that is outside the 

Trust’s control and we would probably much rather it did not happen 

but it does. 10 

 

MR NEILL:   It does and my final question which is not relevant to any of that 

relates to the black stilt.  In 1993, I was involved in another hearing 

involving the black stilt at Twizel.  At that stage, I think, there were 

89 birds.  There now appear to be 100.  Where are we getting to with 15 

the black stilt? 

 

DR DOWDING:   There are actually slightly fewer than 100.  We are pedalling 

very hard and standing still with the black stilt, I am afraid.  There used 

to be two problems for the black stilt.   20 

 

 One of them was that it was actually quite difficult to rear them in 

captivity.  That problem has been solved.  That was simply a technical 

issue; it was a lack of iodine in the food.  That has been remedied and 

we can now produce large numbers. Some years we are producing 25 

close to 200 juvenile black stilts through captive rearing and captive 

breeding. 

 

 The real issue is getting them to survive in the wild. There are a limited 

number of release sites.  There is one major one in the Tasman where 30 

there is a lot of predator control done.  The trouble is that we cannot 

make the birds stay in the Tasman once they are released and they 

disperse to other catchments where the predators get them.  They are 

extremely susceptible to predators so, as I say, we are pedalling very, 

very hard and standing quite still. 35 

 

  [2.00 pm] 

 

MR NEILL:  I appreciate your work, thank you. 

 40 

HLC:   Thank you, Mr Daysh. 

 

MR DAYSH:   Yes, thank you, Dr Dowding, good afternoon. 

 

DR DOWDING:   Good afternoon. 45 
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MR DAYSH:  Firstly, I would like to thank you for your detailed evidence and 

the wide range of references you have used, they are very helpful and 

also just want to make it clear, I think on my behalf anyway, that the 

work the Trust is doing is very important for New Zealand and I 

applaud that and the good work that is being done, so just when I ask 5 

these questions I am trying to sort of understand how we might better 

solve this particular problem. 

 

 So, just on the question of references, the Netherlands study and the 

seabird study which were focusing on fireworks, are those actually 10 

cited in your evidence? 

 

DR DOWDING:   No they are not, because at the time I wrote this evidence 

which was in January I was not aware that there was this difference of 

opinion between the Council and the Trust in what would be an 15 

appropriate setback.   

 

 In fact, I just included fireworks as another source of impulsive noise in 

my evidence.  I do not think I even specifically mentioned them, but I 

can certainly give you those references if you want them. 20 

 

MR DAYSH:   That would be helpful, maybe in closing, because those are 

actually right on point. 

 

DR DOWDING:   Yes, I have copies of them here actually if you are 25 

interested. 

 

MR DAYSH:   All right, thank you, and just a general interest question.  

Orange-fronted parakeet, is that we call kakariki? Is that the same bird? 

 30 

DR DOWDING:   There are a number of different – kakariki is a kind of 

generic term a bit like parakeet; there are a number of species.  So, in 

the mainland areas of New Zealand we have the red-crowned parakeet, 

the yellow-fronted parakeet; both of which are tolerably common either 

on islands or on the mainland, and then the orange-fronted parakeet 35 

which is extremely rare.  There are probably somewhere between 250 

and 300 individuals.   

 

 There is a mainland population in the Hurunui which is in dire straits 

and there are now two populations established on islands, Maud Island 40 

and Chalky Island, but again, this is another species that is in very, very 

significant trouble and the Trust, in fact, is the only institution in the 

world that breeds these birds for release, not even DOC does it. 

 

MR DAYSH:  All right, so just following on from that, given your concerns 45 

about the existing environment and potential future environment and 
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the importance of this breeding programme, it seems to me, for 

New Zealand’s biodiversity, is the site compromised to an extent that 

DOC would be unhappy for certain birds to be bred there or has there 

been any wobble on the integrity of the site as a breeding programme 

because of the noise issues. 5 

 

DR DOWDING:   Absolutely none that I am aware of.  DOC is actually 

extremely grateful for the Trust because this work is difficult.  It 

requires a lot of expertise which the Trust staff have and it is 

exceedingly expensive. 10 

 

  [2.05 pm] 

 

 Just as an indication, I mean, we might produce 30 shore plover 

juveniles a year for transfer and release and they probably cost us in the 15 

region of $3000 each to produce.  The aviaries and the infrastructure is 

extremely expensive.  It is a financial donation to the cause, if you like, 

that DOC simply cannot do without, and I am not aware of any 

expression on DOC’s part of the fact that the site is not suitable. 

 20 

 We simply want it to remain as suitable as possible and in a growing 

era of noise and encroachment from Christchurch, that is just becoming 

more and more difficult, I think. 

 

MR DAYSH:   I was certainly interested in the fact that the Trust, in your 25 

evidence, that was set up 50 years ago and things have grown around it 

and I think it is important to understand that there is quite a significant 

investment that would be difficult to move and costly.  How is the 

Trust actually funded now, is that through private donation or is there 

any other funding? 30 

 

DR DOWDING:   No, I mean, I am probably not the best person to answer this 

but the Trust’s work is funded by the other parts of the Isaacs’ business, 

the construction side of things. 

 35 

MR DAYSH:   Okay, so it is purely – the beneficiary is the construction 

company? 

 

DR DOWDING:   Yes. 

 40 

MR DAYSH:   That is the sponsor. 

 

DR DOWDING:   Yes. 

 

MR DAYSH:   Yes. 45 
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DR DOWDING:   The Conservation and Wildlife Trust benefits from the 

activities of the Isaac Company. 

 

MR DAYSH:   Is there volunteer effort going in as well? 

 5 

DR DOWDING:   Very little that I am aware of. The Wildlife Manager 

employs a number of staff, keepers, to help.  There is a small amount of 

volunteer work but one of the principles is that, look, we can undertake 

these tasks best by keeping everything very quiet and not allowing the 

public in, so even though volunteers might help, they might also cause 10 

maybe more disturbance than is worthwhile. 

 

MR DAYSH:   So, 50 years ago this would not have been established as an 

offset to, for an effect from the quarries, for example? 

 15 

DR DOWDING:   No, my understanding is, I mean, Sir Neil Isaac was the 

construction man and his wife, Lady Diana, had this real interest in 

conservation and particularly waterfowl, water birds, and she was 

essentially the force behind setting up Peacock Springs. 

 20 

MR DAYSH:   Okay, thank you.  I would like to take you to the map of the 

area and this is in Dr Trevathan’s figure 1, I think, is a really useful one 

to look at.  So, I just want to ask you a few questions about orientation. 

 

 So, the green area is the Peacock Springs conservation area? 25 

 

DR DOWDING:   It is part of it. 

 

MR DAYSH:   Part of it, so where is the rest of it? 

 30 

DR DOWDING:   Out of the picture to the right. 

 

MR DAYSH:   Right, and the processing plants, is that a gravel processing 

plant? 

 35 

DR DOWDING:   Yes, that is gravel.  Oh, sorry, no.  That one, I think that is 

where the bitumen is produced, that particular building that is marked 

“Processing Plant”.   

 

MR DAYSH:  So it is a bitumen plant and a haul road that we are talking 40 

about, can we see that? 

 

DR DOWDING:  Yes, to the left of the aviaries, yes. 

 

MR DAYSH:   That is called Haul Road. 45 
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DR DOWDING:   Haul Road. 

 

MR DAYSH:   Right, and we can see the New Zealand Handloaders there.  

You talked about the importance of the water.  Is that through a natural 

flowing spring? 5 

 

DR DOWDING:   It is from a spring, yes. 

 

MR DAYSH:   And does that rise here or does it just flow through? 

 10 

DR DOWDING:   Well, it is exposed because the green area that you see there, 

the wetland, is an old quarry, it has all been dug out and so it is low and 

so it has got down to the water table and the water – the aviaries, as you 

can see, are positioned all along the western side of that where there is 

a natural steam flowing.   15 

 

MR DAYSH:  All right, thank you for that.  I would like to just ask you a 

question about your conclusions at paragraph 27 of your evidence and 

following. 

 20 

 Would you describe yourself as a careful scientist that needs sort of 

evidence and studies and research to form opinion on? 

 

DR DOWDING:   In general, yes, but very often when we are dealing with 

particularly small sample sizes which we are with highly threatened 25 

species we have to make do with the data that we have so it is not 

always possible to be totally rigorous in the field of conservation of 

highly threatened species, unfortunately.   

 

  [2.10 pm] 30 

 

MR DAYSH:   Yes. So apart from the two studies you cited, your – and these 

other ones around gunshots and things - your opinion around the 

additional effects of startle on birds in aviaries, which has not been well 

researched, you are just using sort of a logic or a judgement to come to 35 

that conclusion? 

 

DR DOWDING:   I am using my own observations too around those aviaries. 

You know I have been involved with birds and aviaries to some extent 

at Auckland Zoo, I am familiar with the black stilt facility at Twizel, 40 

been there quite regularly. And it is very clear to me that birds do panic 

in aviaries and they will continue, even when the source of the noise 

stops they will continue flying around and injuring themselves for quite 

long periods. 

 45 
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 Whereas a bird that is outside an aviary, the same level of disturbance, 

it will simply fly away and its stress levels will drop because it has 

avoided the source. 

 

 So I think it is not unreasonable to suggest that the stress levels are 5 

higher for longer and the risk of damage and collision is higher. 

 

MR DAYSH:   So would you say that the panic, the fluttering around and 

hitting walls and things that perhaps is self-exacerbating where that the 

whole event of stress and startle was - - -  10 

 

DR DOWDING:   It could well be, yes, as I said earlier I think these birds, 

when they panic, they often forget they are in an aviary which you 

would think that confined in it virtually forever they would remember 

but they appear not to. 15 

 

MR DAYSH:   Of the birds that are bred there, the really important ones for 

biodiversity recovery, are any species more prone to startle or stress 

from your observations than others? 

 20 

DR DOWDING:   In any particular startle event there are probably more 

injuries to black stilts than to shore plover or to the parakeets. The stilts 

have very long legs and actually very long thin bills, and collisions 

result in broken bills because they are so long and thin, more frequently 

in black stilts than they do in most of the other species. 25 

 

MR DAYSH:   Okay. And just one last question for me, I think you have – we 

have been down the path of looking at a judgement call recognising 

that the evidence is at some distance, fireworks going off at night is not 

a good thing around birds being bred for biodiversity recovery, you 30 

have got a range of two-five, it is – we will wait to hear from the noise 

experts, but would you agree that somewhere in that continuum, you 

know have we got to, based on the evidence we have, make a call and, 

you know your evidence I think with Mr Neill’s questions is that you 

certainly favour the long - - -  35 

 

DR DOWDING:   The outer limit of that range, yes. 

 

MR DAYSH:   Yes. 

 40 

DR DOWDING:   I mean, because I think the noise experts are agreed that the 

further we go the lower we reduce the risk. 

 

MR DAYSH:   Yes. 

 45 
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DR DOWDING:   And given the status of these species and the investment that 

the Trust has made I would like to see the risk reduced as far as 

possible, given that there are other competing sources of noise and 

disturbance. We need somehow to try and minimise them. 

 5 

 I am also the – my feeling about fireworks is also somewhat coloured 

by discussions I had with veterinary staff at Massey University, I was 

involved in 2011 when the Rena went to ground and I was catching 

New Zealand dotterels and other threatened species and bringing them 

into captivity so that we could hold them while the beaches were being 10 

cleaned of oil. 

 

 That happened in October as you may remember and we had these 

birds in captivity and we received reports that there was going to be a 

firework display on Guy Fawkes night at the Bay Park Arena, almost 15 

next door to our captive facility.  And the senior vets from Massey who 

were in charge of the recovery operation there were quite frankly 

distraught at the thought of a fireworks display five to six to 700 metres 

from where the birds were being kept.  And they took me along and we 

went to see the mayor and we ended up getting the firework show 20 

cancelled because they were so concerned about the possible effect on 

those birds. 

 

  [2.15 pm] 

 25 

MR DAYSH:   But you would agree that it is a judgement, weighing the 

evidence that we have on both effects, cause and effects? 

 

DR DOWDING:   As I said I think one of the issues for me is that birds cannot 

see that well at night, and the fireworks are virtually always at night so 30 

people could see them. 

 

MR DAYSH:   Did you find it unusual that given the importance of these birds 

that there has not been some research, like there does not seem to be a 

big cost or anything, it is perhaps an opportunity that has been lost to 35 

date? 

 

DR DOWDING:   I am a little surprised, and as I said earlier, I was having 

discussions yesterday with the Wildlife staff at Peacock Springs, 

advocating for some video monitoring at the same time as some 40 

acoustic monitoring so that we could try and tie together events that 

happen in the aviaries with particular sources of noise and their levels - 

I think that is long overdue, yes. 

 

MR DAYSH:   And would you agree that if there was a buffer zone for looking 45 

after your facility that would potentially put an impost on other land 
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users and owners in the future, like you are seeking to actually control 

land outside of the Trust control for the benefit to that particular 

purpose? 

 

DR DOWDING:   For that activity, yes. 5 

 

MR DAYSH:   Yes, so we got to be – you would agree we have to be careful to 

get the right - - -  

 

DR DOWDING:   Absolutely, yes I can see that. I am just looking at it from 10 

the point of view of the programme and the species recovery 

programmes that the Isaac activities feed into, and they are extremely 

important and I really do think that, you know, we should certainly and 

protect them as far as we can. 

 15 

MR DAYSH:   All right, thank you very much. 

 

HLC:   Thank you. In response to Mr Daysh, you said you would provide some 

references? 

 20 

DR DOWDING:   Yes. 

 

HLC:   Just for the sake of the record, would that be by photocopying off 

something that you have got or how do you propose to do that? 

 25 

DR DOWDING:   I have the Netherland study here, I have the abstract and the 

reference on a single sheet, which you are welcome to have, and the 

Fish and Wildlife Service study is on two sheets here which you also 

quite willing to have. There is also a sheet from the Tauranga City 

Council about the mayor cancelling the fireworks, but you probably do 30 

not need that. 

 

HLC:   Well we can take that as well, but - - -  

 

DR DOWDING:   All right. 35 

 

HLC:   - - - thank you, does that - - -  

 

MR DAYSH:   Well I wonder just for the record – the transcript – could you 

just read the names of the studies into the transcript. 40 

 

DR DOWDING:   Yes, certainly.  Yes, the study from the Netherlands is 

Shamoun Baranes et al, the title of the paper is Birds Flee En Mass 

from New Year's Eve Fireworks, it was published in Behavioural 

Ecology, volume 22, page 1173. 45 
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 The study from the US Fish and Wildlife Service was a news release in 

March 2012 and the web address is at the top of this page, the title was 

Study Examines Effects of Fireworks on Seabird Nesting, it is two 

pages, and this page has a web address at the bottom but it is headline 

“Mayor Postpones Fireworks for Birds” and that was and still is on the 5 

Tauranga City Council website. 

 

HLC:   Thank very much, Dr Dowding and thank you. All right, thank you 

very much for your assistance. 

 10 

DR DOWDING:   Thank you. 

 

<THE WITNESS WITHDREW [2.18 pm] 

 

MS LIMMER:   Thank you, sir. My next witness is Ms Seaton. 15 

 

HLC:   Thank you. 

 

MS LIMMER:   Just while Ms Seaton is coming up, is this Commissioner 

Daysh with some of those questions around the funding, the Trust et 20 

cetera, they were covered in Mr Rule’s evidence in chapter 17, so you 

may find some help with that. 

 

HLC:   Thank you. 

25 



 Page 465 

  

Ch18: Open Space Commenced 17.02.16 

<KIM MARIE SEATON, affirmed [2.19 pm] 
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<EXAMINATION BY MS LIMMER [2.19 pm] 

 

MS LIMMER:   Do you confirm your full name is Kim Marie Seaton? 

 

MS SEATON:   I do. 5 

 

MS LIMMER:   And you are a senior planner at Nova Group in Christchurch? 

 

MS SEATON:   Yes. 

 10 

MS LIMMER:   You have provided evidence in this matter dated 27 January 

2016? 

 

MS SEATON:   Yes. 

 15 

MS LIMMER:   And you provided previous evidence for the Trust including 

on 10 December 2015? 

 

MS SEATON:   Yes. 

 20 

MS LIMMER:   For Chapter 9? 

 

MS SEATON:   Yes, thank you. 

 

MS LIMMER:   And do you have the qualifications and experience set out in 25 

that 2015 evidence? 

 

MS SEATON:   Yes. 

 

MS LIMMER:   Do you have any corrections you wish to make to your 30 

January 2016 brief? 

 

MS SEATON:   Yes, I do, just one, in regards to paragraph 17 of my evidence, 

the second sentence of that paragraph.  

 35 

  [2.20 pm] 

 

HLC:   Yes. 

 

MS SEATON:   It should be amended to read as follows, “At the time of the 40 

Rural zone subdivision and hearing process the Trust did not 

understand recreation activities to encompass motorised sport” full 

stop. 

 

 And then the new words “Nevertheless and for the avoidance of doubt 45 

in its stage 2 subdivisions the Trust…” and then the following “thus 
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even went so far as to” should be deleted and then the sentence would 

continue “…supported the permitted activity status for recreation 

activities in the Rural Waimakariri zone” with the new words 

“…subject to the specific exclusion of motorised sports facilities or 

activities”. 5 

 

MS LIMMER:   Thank you, Ms Seaton, and with that correction do you 

confirm your evidence to be true and correct? 

 

MS SEATON:   Yes. 10 

 

MS LIMMER:   I understand you have prepared a highlights package, could 

you read that please and then remain to answer any questions. 

 

MS SEATON:   Thank you.  My name is Kim Seaton, I am a senior planner 15 

with Novo Group Limited appearing on behalf of the Trust. I 

understand that most of the members of the Panel were not present 

when the Rural chapter evidence was presented by the Trust and that 

evidence, particularly Dr Dowding’s, outlines the significance of the 

Trust’s captive breeding programmes to New Zealand biodiversity. 20 

 

 Dr Dowding has provided you with a brief summary of the importance 

of the Trust’s conservation activities today and I will not seek to repeat 

that here, you have also explored it through questioning.  I will simply 

add to Dr Dowding’s comments by noting that the aviaries and 25 

associated infrastructure within Peacock Springs Conservation Area is 

valued at around $7 million, and those figures come from Mr Rule’s 

evidence for the Rural zone. 

 

 The conservation area covers approximately 73 hectares of land and is 30 

specifically recognised and spatially defined in the most recent 

iterations of chapter 17, that is the Rural chapter, it is in there as an 

appendix now. 

 

 As noted by Ms Carter for the Council on Wednesday there is 35 

essentially only area of outstanding disagreement between the Council 

and the Trust which relates to the status of fireworks associated with 

major sports facilities. It goes without saying because we have 

discussed already that that disagreement is between the two versus the 

five kilometre distance.   40 

 

 I have adopted Dr Trevathan and Dr Dowding’s experts opinion in 

preferring the five kilometres.  The reason for this is that I prefer the 

combined expertise of Dr Trevathan and Dr Dowding’s expert opinion 

over that of Mr Camp alone, who I understand is not advised by an 45 

ornithological expert.   
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 I do empathise with Ms Carter when she stated in questioning that 

five kilometres instinctively felt like a long distance, however, I 

consider that, in the absence of any ornithological evidence to the 

contrary, Dr Dowding’s assessment of the value of the five kilometre 5 

management area should prevail. 

 

 I note that through the Panel questioning of Council witnesses on 

Wednesday some concern was expressed about whether requiring 

resource consent for shooting ranges might also capture the CIAL bird 10 

control effects.  I concur with Ms Carter and Ms Limmer mentioned 

this morning also that although the shooting range is not a defined term 

I would not consider it to capture the sorts of shooting that may occur 

at the airport as part of its bird control efforts, and I also agree that if 

the issue is of particular concern “shooting range” could be defined to 15 

make clear that it does not include CIAL bird control work. 

 

 In regards to the scope to control shooting ranges I also agree with 

Ms Carter who agreed under questioning that the definition of major 

sports facilities is sufficiently broad or unclear. I think those are 20 

probably my words, unclear, as to arguably encompass shooting ranges.  

It is my opinion that a shooting range will certainly be either a minor or 

a major sports facility, and because of the definition of major sports 

facility in my view it is not possible to say with any certainty a 

shooting range would be a minor sports facility but not a major one.  So 25 

to my view it could fall within a major sports facility.   

 

 Finally I suggest one small change is needed to the red line version of 

chapter 18 produced by the City Council on Wednesday.  That is in 

regard to rule 18.4.2.2 RD10, so that is basically the major sports 30 

facility is a permitted activity in the Open Space McLeans Island zone.  

RD10 now requires restricted discretionary activity consent for major 

sports facilities that are located within 500 metres of the Peacock 

Springs Conservation Area. 

 35 

 RD10 goes on to note that any application arising from non-compliance 

will only require written approval from the Isaac Conservation Wildlife 

Trust. Aside from the minor issue of the name being the Isaac 

Conservation and Wildlife Trust, that is the “and” in there, my concern 

is that if the Trust entity should change for any reason over the next 40 

10 years, the lifetime of the plan, as has happened in recent years when 

the Trust was created and renamed out of two previous trusts then the 

application of the rule may become uncertain. 

 

 My preference is that the rule be reworded to state that “will only 45 

require the written approval from the Trustees of the Isaac 
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Conservation and Wildlife Trust or any succeeding Trust”, just by way 

of clarity.  Thank you. 

 

HLC:   Thank you.  Mr Laing? 

 5 

<CROSS-EXAMINATION BY MR LAING [2.25 pm] 

 

MR LAING:   Just on that last point, Ms Seaton, is that at page 69 of the 

Wednesday version? 

 10 

MS SEATON:   Yes, it is. 

 

MR LAING:   Is that something you have raised with the Council previously, 

just for the record? 

 15 

MS SEATON:   No, it is sort of new, in the original or earlier iteration 

submissions we suggested it be the owner of Peacock Springs and then 

through correspondence with the Trustees themselves yesterday, one of 

whom is a lawyer, he requested that it be “The Trustees of or 

succeeding Trust”.  It is effectively the same thing it is just providing a 20 

little more certainty. 

 

MR LAING:   Yes, this is something that has occurred recently? 

 

MS SEATON:   Yes, it is. 25 

 

MR LAING:   Because I certainly have not heard it myself. 

 

MS SEATON:   No, sorry, it is recent in that respect. 

 30 

MR LAING:   Okay.  Just turning to your evidence, you say you rely on 

Dr Dowding and Dr Trevathan, you do not have any expert noise 

qualifications, do you? 

 

MS SEATON:   No, I do not. 35 

 

MR LAING:   Can I just have the two plans that I had on this morning, and is 

that a fair depiction of the McLeans Island Open Space zone and the 

location of various facilities? 

 40 

MS SEATON:   Yes, I think so. 

 

MR LAING:   Do you have any reason to doubt that where that line is showing 

five kilometres, does that accord with your - - - 

 45 
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MS SEATON:   It accords generally, I measured it myself and got somewhere 

close to the corner of that road there so, yes, it generally accords with 

my understanding. 

 

MR LAING:   And just for the record, that five kilometre restriction would 5 

take up a very significant part of that zone, wouldn’t it? 

 

MS SEATON:   Yes, it would. 

 

MR LAING:   Can I just go to the next map and this shows Peacock Springs, it 10 

shows only part of the McLeans Island Open Space zone but it also 

shows various other zones, doesn’t it? 

 

MS SEATON:   Yes. 

 15 

MR LAING:   And just again for the record, they would be the, so apart from 

the Open Space McLeans Island zone, Open Space Natural? 

 

MS SEATON:   Yes. 

 20 

MR LAING:   Open Space Water and Margins? 

 

MS SEATON:   Yes. 

 

MR LAING:   Rural Quarry? 25 

 

MS SEATON:   Yes. 

 

MR LAING:   Rural Waimakariri? 

 30 

MS SEATON:   Yes. 

 

MR LAING:   And just finally an indeterminate zone, the zoning to be 

determined through future notification, so that is off to the far right 

hand, the final corner? 35 

 

MS SEATON:   Yes, the airport. 

 

MR LAING:   In terms of the other zones there, do you have any familiarity 

with the temporary activity rules in chapter 6 of the plan? 40 

 

MS SEATON:   Not overly, no. 

 

MR LAING:   Are you aware whether the Trust has made any submission on 

those rules? 45 
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MS SEATON:   Not that I recall. 

 

MR LAING:   It is likely that you would know - - - 

 

MS SEATON:   Yes, I wrote the submissions but I do not recall that particular 5 

condition. 

 

MR LAING:   Can we have up rule P2 please.  Can you read that all right? 

 

MS SEATON:   Yes, I can, thank you. 10 

 

MR LAING:   Just for the record this is part of the chapter 6 temporary 

activities rules and you see P2, which is permitted activity 2, and you 

will see there various activities that are permitted in the zone on the left 

hand side? 15 

 

MS SEATON:   Yes. 

 

MR LAING:   Community gatherings, non-motorised sports events, 

performances, carnivals and fairs, festivals, holidays, races, parades, 20 

concerts and exhibitions, you see all that? 

 

MS SEATON:   Yes. 

 

MR LAING:   And then can you cast your eye to the right hand column and I 25 

would just like you to look at B, “Events shall comply with the noise 

standards for temporary activities in rule 6.1.4.2.4 with the exception of 

fireworks which are permitted in association with an event” and then it 

goes on to describe various events. 

 30 

  [2.30 pm] 

 

MS SEATON:   Yes. 

 

MR LAING:   Now, do you accept or do you understand that those rules would 35 

apply in all the other Open Space and other zones around McLeans 

Island Open Space zone? 

 

MS SEATON:   If it is a general rule, then yes. 

 40 

MR LAING:   Yes, thank you.   

 

HLC:   Thank you.  Any re-examination? 

 

MS LIMMER:   No, thank you, sir. 45 
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HLC:   Mr Neill? 

 

MR NEILL:   I have no questions, thank you. 

 

MS SEATON:   Thank you. 5 

 

HLC:   Mr Daysh? 

 

MR DAYSH:   Yes, I do, I would quite like to bring up those plans again, the 

first one.  And I do not know if I actually can orientate myself and read 10 

that plan, well so we have got a blue OMI zone, is that? 

 

MS SEATON:   That is the Open Space McLeans Island zone. 

 

MR DAYSH:   This the zone we are talking about? 15 

 

MS SEATON:   Yes. 

 

MR DAYSH:   And that would, and the five kilometre boundary is tracked by, 

is that there? 20 

 

MS SEATON:   Yes, roughly. 

 

MR DAYSH:   Okay, so the end of that light blue line is the five kilometres? 

 25 

MS SEATON:   Yes. 

 

MR DAYSH:   Okay so - - - 

 

MS SEATON:   Assuming it has been measured correctly and I have no reason 30 

to believe it would not have been, so yes. 

 

MR DAYSH:   All right so it covers almost all of that? 

 

MS SEATON:   Most of that zone, yes. 35 

 

MR NEILL:   And that is to Orana Park basically, is it not? 

 

MS SEATON:   I would not like to – I think Orana Park is probably within that 

five kilometres, I could not say with authority. 40 

 

MR NEILL:   There or near about. 

 

MR DAYSH:   So are you very familiar with this area? 

 45 
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MS SEATON:   I am familiar with it probably as far as Orana Park.  Beyond 

west of that I would not say I was overly familiar, no. 

 

MR DAYSH:   What do we currently have in that blue area? 

 5 

MS SEATON:   It is quite a mix of activities in there.  There is Orana Park. 

 

MR DAYSH:   Is that a zoo is it or some sort of animal? 

 

MS SEATON:   Effectively an outdoor zoo. There is a mountain biking 10 

recreational area in there, part of the Waimakariri River park I think, a 

regional council facility.  There is a steam engine something or other in 

there, recreational activities.  The Handloaders Association we have 

already noted.  You are getting to the edge of my understanding of 

what is out there now, it is mainly the facilities I have actually visited 15 

or passed over the years, I am sorry I cannot say with any more 

certainty what else is out there. 

 

MR NEILL:   Two golf clubs. 

 20 

MS SEATON:   Two golf clubs, sorry, yes, thank you. 

 

MR DAYSH:   All right. 

 

MS SEATON:   And maybe a caravan club might be out there somewhere as 25 

well. 

 

MR DAYSH:   All right, so being a non-Cantabrian, can you tell me how far 

away this is from the urban edge, roughly? 

 30 

MS SEATON:   I am just trying to picture where that sits in the general scale 

of things.  It would be at least five kilometres I would have thought. 

Sorry, it is a bit difficult to say without a larger scale map.  It is some 

distance, it is always deemed to be remote from the city, as much as the 

city seeks to get close, particularly with the recent iterations of the 35 

Industrial zones and the Airport zones, it is creeping closer but it is 

quite some distance. 

 

MR DAYSH:   Would this be the sort of area that you could anticipate a 

facility that needs some space to grow and develop in away from some 40 

(INDISTINCT 3.41) residential or reverse sensitivity activities might 

potentially site in the future?  Is it that sort of area? 

 

MS SEATON:   It would depend on the nature of the activities.  I would not 

like to make a broad statement and say that all sorts of activities that 45 

are sensitive to, you know reverse sensitivities from residential would 
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necessarily be appropriate out there, like the motorised sports for 

example.  Certainly it is an area where there are activities like Orana 

Park and that sort of thing that simply do not comfortably fit in any 

other zone and sensibly they go out there.   

 5 

 Some of the activities like the mountain bike parks and the recreation, 

they back onto or they connect in with the wider regional park that is 

located out there.  They need a lot of space, it is not reasonable to 

expect they are going to get close to an urban area where the land gets 

more expensive.  A lot of the land is owned by the Regional Council so 10 

I would imagine there are some economic imperatives for being out 

there for some of those activities that are not big income earners.   

 

 There are a raft of reasons why they are out there but, yes, generally the 

remoteness tends to assist. 15 

 

MR DAYSH:   All right.  One last question for me is the question I asked 

Ms Carter.  Your preference, I think you have given evidence for the 

expert evidence as a planner of the Trust’s experts over Mr Camp, is 

because that is a combined team rather than just a noise consultant? 20 

 

  [2.35 pm] 

 

MS SEATON:   I think the evidence of Dr Dowding has been fairly influential 

in my determining that the five kilometres that Dr Trevathan has 25 

suggested is the more appropriate, given the caution that he has 

expressed and the benefit that the breeding aviaries will potentially 

derive from that distance over the two kilometres suggested. 

 

MR DAYSH:   Do you agree that there is a potential cost for land owners that 30 

restrictions on that land limits potential future use of that land? 

 

MS SEATON:   There is a potential cost but I would consider that potential 

cost to be very low because I think the likelihood of certainly the 

existing activities that are out there wanting to do a major municipal 35 

scale of fireworks, commercial I think is the word they have been 

using, is fairly unlikely.  I am not aware that it has ever happened out 

there before.  You have got the likes of Orana Park that probably would 

not be terribly happy about it either. So although you could argue that 

there is a cost, I think the cost is probably very low. 40 

 

MR DAYSH:   As it is now would this be a normal or an attractive area to go 

and watch fireworks in? 

 

MS SEATON:   I would not have thought so.  Normally when there are major 45 

fireworks displays they are either in Hagley Park or the Guy Fawkes 
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ones are out at Brighton pier on the coast.  They tend to hold them in 

places that are readily accessible by the public and McLeans Island is a 

bit of a traffic nightmare quite frankly, I would have thought, getting 

that 100,000 people out there on a night.  But, no, they tend to be closer 

to where people are located. 5 

 

MR DAYSH:   So in that regard do you agree that it is like you are trying to 

protect something that is quite a remote possibility? 

 

MS SEATON:   Yes, I think that would be fair. It is a belts and braces 10 

approach, yes.  They have identified a risk, between Dr Trevathan and 

Dr Dowding, and on that basis within the scope of the submissions that 

the Trust originally made, which was on major sports facilities in the 

Open Space zone, we have sought to bring in some protection against 

that risk that they have identified. 15 

 

MR DAYSH:   If you were advising someone else, someone that had land in 

that area on future submissions and you read the Trust’s submission 

would you get from that that the Trust was seeking a five kilometre 

exclusion zone on that sort of activity? 20 

 

MS SEATON:   Not from its original submission but I would get that they 

were seeking to require a resource consent for all major sports facilities 

which was the starting position for the Trust. 

 25 

MR DAYSH:   All right. 

 

MS SEATON:   And by consequence, because at the end of the day this is not a 

prohibition on fireworks, again it is a resource consent process to assess 

the fireworks and whether they are appropriate or not.  So to my mind a 30 

consent requirement of fireworks is entirely within the scope of what 

they originally suggested, which is that there should be a consent 

requirement for all major sports facilities. 

 

MR DAYSH:   Right, thank you. 35 

 

HLC:   Yes, thank you, Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 40 

HLC:   Yes, thank you very much, Ms Seaton. 

 

MS SEATON:   Thank you. 

 

<THE WITNESS WITHDREW [2.38 pm] 45 
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MS LIMMER:   Thank you, sir, that is the case for the Trust. 

 

HLC:   I wonder if it might be convenient to take the break now so that you can 

start after the break with the Fulton Hogan matter. 

 5 

MS LIMMER:   Certainly if that is convenient to the Panel, it would give me 

time to sort my papers. 

 

HLC:   Although we are slightly behind time on the clock we are still within 

the time and the last submitter has been excused so we have got time to 10 

take a break, I think. 

 

MS LIMMER:   Thank you, sir, I am obliged. 

 

ADJOURNED [2.39 pm] 15 

 

RESUMED [2.57 pm] 

 

HLC:   Now Ms Limmer and Ms King. 

 20 

MS LIMMER:   Thank you, sir. I understand you have my written submissions 

for - - -  

 

HLC:   We have. 

 25 

MS LIMMER:   - - - the Fulton Hogan case. 

 

HLC:   Yes, thank you very much. 

 

MS LIMMER:   And this case was very much run comprehensively in the 30 

Chapter 17 hearings, the instruction to bring the whole case the first 

time. 

 

HLC:   Yes. 

 35 

MS LIMMER:   The principle relief Fulton Hogan seeks in this plan is 

effectively a zoning swap between two adjacent sites, the Templeton 

Golf Club site and the existing Pound Road Quarry site, and the 

evidence on that in Chapter 17 was that the Pound Road Quarry site has 

been there since about 1953, it has been providing gravel to 40 

Christchurch over that time. 

 

 At the moment there is only a small amount of resource left on the 

quarry site. A substantial resource has been identified in the adjoining 

golf club site. Over many years now discussions had been held between 45 
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Fulton Hogan and the Golf Club and a proposal has come forward that 

would involve developing the old quarry into a brand new golf course. 

 

HLC:   And that is about 50 hectares, is it, the old quarry, around about? 

 5 

MS LIMMER:   The existing golf course is about 50 hectares, and the old 

quarries about 80. 

 

HLC:   80, yes. 

 10 

MS LIMMER:   Yes, so there is a slight size difference. 

 

HLC:   Right. 

 

MS LIMMER:   The proposal being to develop a new golf course on the 15 

exhausted quarry and to use the features of that, the undulating terrain 

as features of the golf course and incorporate them into the design of it, 

and then to undertake a quarrying operation on the golf course. 

 

 The golf course would then effectively serve as an extension to the 20 

Pound Road Quarry, machinery, the bits used to process would be 

brought over from the quarry site into the golf course site, so there 

would be a transition period of time where the golf course site has been 

quarried and the old quarry site still has things on it as it moves through 

the boundary into the new golf course, and that entire staging process 25 

needs to ensure that there is always 18 holes available to members of 

the Templeton Golf Club. 

 

  [3.00 pm] 

 30 

 So in the evidence at Chapter 17 there is about a three year transition 

period, and that is why in terms of the zoning swap and you may have 

discerned in the rules package Mr Chrystal put forward there is an 

allowance still for some quarrying activity to take place at the same 

time as golf course construction is taking place before both zones are 35 

ultimately swapped. 

 

HLC:   But at all times there is an operational 18 hole course? 

 

MS LIMMER:   Yes, that is quite right, yes.  The evidence in chapter 17 40 

included a couple statements from Mr David Moore and that evidence 

was really focused on well, what is the product of this in a golfing 

sense.  What is the opportunity and that is very relevant to the open 

space chapter and what the zone would be providing for.   

 45 
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 He described an international standard golf course, one that could 

prove to be a tourism asset to the city.  That is quite different from what 

the Templeton Golf Course is at the present time, which is a local club 

effectively servicing that catchment. 

 5 

 He gave international examples of golf courses built within exhaustive 

quarries.  There is no golf course in New Zealand that has that feature. 

He, therefore, in his opinion, it would be unique and that would be part 

of its attraction.  It would, of course, be a different setting from the 

likes that you get in Queenstown or Hawkes Bay but he described it as 10 

being, and it is the transcript, commensurate to those golf courses in 

terms of its interest because it would be the only one in New Zealand 

set within an exhausted quarry. 

 

HLC:   I am probably displaying my ignorance here but what it is that would be 15 

of interest to people playing a course that was over a quarry?  It is the 

course itself that would be of interest to them.  What is it that the 

history adds to the enjoyment of playing there? 

 

MS LIMMER:   It is the course, sir.  It is the terrain - - - 20 

 

HLC:   Oh, I see. 

 

MS LIMMER:   - - - that is the challenge. 

 25 

HLC:  Okay, okay. 

 

MS LIMMER:   But I understood his evidence to be it is what it can deliver in 

terms of the playing experience that makes it so because it is very 

expensive, as I understand it, to create what is effectively already there 30 

when you have a hole in the ground. 

 

HLC:   Right. 

 

MS LIMMER:  That was one of the principal benefits identified in evidence 35 

for this part of the rezoning request, that obviously fed into 

Mr Copeland’s evidence on economic benefit, that would be derived 

from this golf course being an attractant to visitors.   

 

 There was also landscape benefit identified in the evidence of Mr Field.  40 

That being that that this type of rehabilitation is well beyond what 

minimum rehabilitation might be expected of a new quarry and that is 

even more complicated by an overlay of existing use rights and the fact 

that when this quarry established there were no rehabilitation 

requirements.  It does have a number of consents pertaining to different 45 
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parts of the operation; none of them has been rehabilitation 

requirements either.   

 

 So what this offers is a certain outcome in terms of rehabilitation and a 

standard of rehabilitation that far exceeds what the Plan now requires 5 

for new quarries.   

 

MR DAYSH:  Just to get that clear, so there is no rehabilitation condition on 

the quarry.  Fulton Hogan could just walk away and leave a hole in the 

ground? 10 

 

MS LIMMER:   Yes, sir, and that was addressed in the evidence of Mr Bligh in 

the chapter 17 hearing and he went through effectively well, what 

authorises this quarry right now.  What parameters is it operating 

under?  There is no resource consent for the principal quarrying activity 15 

because that was set up in 1953.  There are some latter consents for bits 

of the activity in various parts of processing that have been carried out 

on the site: concrete recycling, glass recycling, greenery waste 

processing.   

 20 

 But even those more later consents do not have rehabilitation 

requirements either. 

 

HLC:   And as far as the new quarry, on the Templeton Golf Course land is 

concerned, what rehabilitation requirements, just those in the Plan or 25 

what is the proposal there? 

 

MS LIMMER:   Yes, so the proposal in respect of that sits in the rules for 

chapter 17 that we have put forward.  Those rules control rehabilitation 

in two ways. 30 

 

 The first is by ensuring that there is no more than 15 hectares of 

exposed area at any one time.  Therefore, rehabilitation has to happen 

in progress, the flat cannot just all be opened up.  

 35 

 And the second is the rules now apply a rehabilitation plan to be in 

place before quarrying commences on new quarries.  That is very new 

from what has ever been in this plan before, and in a lot of respects that 

planners are having to play catch-up in the existing quarries around 

Christchurch. 40 

 

  [3.05 pm] 

 

MR NEILL:   Thank you.  Ms Limmer, I have had the benefit of sitting on the 

previous hearings - - -  45 
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MS LIMMER:   Yes. 

 

MR NEILL:   - - - so I had the benefit of hearing all of the evidence both from 

the Council and from your clients.  I mean, having listened today I am 

almost ready to shine up the clubs and get ready, but there are some 5 

other issues, aren’t there, and they are ecological issues which need to 

be addressed by this Panel no matter what.   

 

MS LIMMER:   Yes. 

 10 

MR NEILL:   And offsets, and I know that your Dr Judith Pope-Lindsay talked 

about no net loss, but you know, there are a whole range of offsets and 

the like that this Panel would need to give very serious consideration 

to, and because it is a truncated type hearing compared with what we 

had before, which I think was the full day, we do need to look back at 15 

all of that evidence as well. 

 

MS LIMMER:   Of course, sir.  And I was coming to – so really all I have done 

so is my paragraph 3 which is revision, and then at paragraph 4 and 5 I 

do explain the two other hurdles that need to be surmounted in respect 20 

of this proposal, and paragraph 5 addresses the biodiversity issues that 

you have referred to, sir. 

 

 But perhaps before I move into 4 and 5, if I could just explain that this 

swap concept as I call it, effectively requires three things to happen, 25 

and I described it in the Rural chapter, you may recall, as having three 

bridges to get across before that ultimate vision could be realised, and 

the first one is this question of “is quarrying acceptable on the gold 

club land”, no issues having arisen yet as to whether a golf course is 

acceptable in the old quarry so that is the effects consideration.   30 

 

 That is being addressed by Fulton Hogan through this planning process, 

but of course this Panel and this plan process does not enable you to 

receive and decide resource consents at the same time.  There is still the 

issue then of a resource consent for vegetation clearance on the golf 35 

course site, now that is dealt with in the Chapter 9 rules in this plan.  

Fulton Hogan submitted on those rules, but has not sought to remove 

the requirement for a resource consent.  So it has accepted that even if 

it gets the deferred zonings, and that is when that comes into it as well, 

it is on the basis that the second bridge to cross is going to be a 40 

resource consent for vegetation clearance from the golf course site, the 

existing one. 

 

 And the third bridge to get across is a Reserves Act exchange for a 

recreation reserve.  At the moment under New Zealand’s natural 45 

resources law there is no way to combine all of those bridges and cross 
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them at the same time, and I noted in my closing submissions in the 

Rural chapter that perhaps somewhat ironically the day after I made 

that opening submission the Bill for the Resources Legislation 

Amendment Bill came out, and that does have a proposal to combine 

notification hearings and decisions on RMA processes and recreation 5 

reserve exchanges.   

 

 So that might have been very helpful for this projects, but is potentially 

unlikely to emerge at any time that is going to assist it, but that is a 

difficulty this process faces and whether it did it through this plan or 10 

whether it chose to pursue the reserves exchange first, either way the 

decision making Panel is going to say there is uncertainty of outcome 

in one or other of the processes. 

 

 And at the end of my submissions, and I will now lead quite to there 15 

now, but I do make the submission in the face of during the rural 

chapter, a great deal of contention that Fulton Hogan should come back 

after it has a reserve exchange in place, and I make the submission at 

paragraph 16 that this is the right time and the right place for its 

rezoning request to be heard.   20 

 

 It is not an opportunistic use of the Replacement Plan process, and the 

evidence from the experts for Fulton Hogan in attachment 17 

demonstrates that many of those experts have been involved in this 

proposal for four years or more now.   25 

 

 This is not a last minute decision to pursue this, it has been looked at 

for a long time prior. 

 

  [3.10 pm] 30 

 

 Of course now the RMA too allows the Council to choose to review its 

plans in bits rather than all at once, and again in my submission this is 

the right time, it is a significant resource allocation decision and doing 

it holistically in front of a Panel that has an overview of all of the city’s 35 

resources in the context of recovery, which gravel is very relevant to, 

this is the right time for the Panel to consider. 

 

 The difficulty is that we do not have all three bridges at once, and that 

is the reason for the deferred zoning request, it is not called a deferred 40 

zone, you have heard the Council’s evidence on that in his hearing and 

I understand other hearings as well, that this plan is adamantly opposed 

to the technique of deferred zoning.  It is not called a deferred zone, but 

it is in substance a deferred zone because it will not come alive until the 

reserves exchange process and a vegetation clearance consent have 45 

been obtained.  
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MR DAYSH:  Could I just interrupt, sorry?  On the vegetation clearance 

consent what status would that be? 

 

MS LIMMER:  Well that is still a live issue, sir.  At the moment this site is a 5 

site of ecological significance and therefore that status is proposed to 

been off time. The submission from Fulton Hogan was that if the 

deferred zoning is granted the efficient planning outcome would be 

restricted discretionary status with the matters of discretionary as to 

ecology unfettered. 10 

 

 So it would effectively mean that the consent process would be focused 

on the ecological outcomes, the biodiversity outcomes but not traffic 

noise, dust, any other matters that would arise. And I have made 

extensive submissions in Chapter 17 and Chapter 9 about whether that 15 

makes it easier to get consent, and my submission there was that in fact 

it does not. And it even make it harder, because that means the only 

part two considerations that are relevant are also ecological.  Fulton 

Hogan loses the benefit of being not able to argue this is a significant 

economic benefit in gravel resource, which would in some way temper 20 

or override the ecological considerations.  

 

MR DAYSH:   I think what you are saying to us is that ultimately to implement 

the vision Fulton Hogan is looking for you would need Proposal 9, 17 

and 18 to line up, have a bit of a package. 25 

 

MS LIMMER:  Yes, and certainly Fulton Hogan’s submissions have been very 

candid about that from the outset, is that this is a complete package 

between Chapter 9, 17 and 18. 

 30 

MR DAYSH:   We have three different Panels, so.  

 

MS LIMMER:   Yes. 

 

MR NEIL:   Chapter 9 is the? 35 

 

MS LIMMER:   Biodiversity. 

 

MR DAYSH:   (INDISTINCT 3.24) quarrying, rural. 

 40 

MS LIMMER:   Yes. 

 

MR DAYSH:   Okay.  

 

MR NEIL:   Can I just ask and it is an explanation from you.  You say it is not 45 

tunistic (ph 3.35), and I understand that it has been longstanding.  But 
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the reality is that if we were provide for a deferred zoning that is a very 

clear direction, is it not, to the other powers that be that there is an 

expectation that something should happen in line with the requests that 

you are asking. 

 5 

MS LIMMER:   In my submission, no, and the reason I say that is twofold.  

One is that there is a date proposed by which the opportunity finishes. 

 

MR NEIL:   Five years? 

 10 

MS LIMMER:   That is right, five years.  So that signals very clearly to both 

Fulton Hogan and any reader of the Plan that this is far from certain.  

The second reason is that these zonings that are proposed for the re-

zonings are proposed are very clearly in the terms set out in 

Ms Crystal’s evidence, contingent on the other matters being approved.   15 

 

 If for example, if you were someone looking to purchase a Fulton 

Hogan site and to step into their shoes, you would not look at the 

planning regime that is proposed in my submission and think you are a 

certainty to be able to quarry on the golf course, you would recognise 20 

immediately that there are a number of, what I would concede, and 

Fulton Hogan has conceded hurdles that may or may not be approved.  

 

  [3.15 pm] 

 25 

MR NEILL:   The five years where you have a partner, if we use that word, 

who was not at all excited having worn other hats and making similar 

requests for changes to the Reserves Act, five years goes past very 

quickly and if there is a lack of enthusiasm it is not a long time. 

 30 

MS LIMMER:   No, sir, it is not.  And Fulton Hogan bears the risk that it will 

not be enough time, but in saying that the time frame has been 

calculated to be as short as is reasonably possible to get those matters 

through. 

 35 

MR NEILL:   And my final question is, because we have had so much going 

on I am not sure if I am on the right one or the wrong one, was there 

some special legislation that was involved in this or was that something 

else that was in the rural section – was it this or was it something else? 

 40 

MS LIMMER:    I think you may be thinking of the Riccarton Racecourse 

Special Legislation. 

 

MR NEILL:   That is fine, I remember asking questions about it but it was not 

about this.  Thank you for reminding me.  45 
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MS HURIA:   Thank you, Ms Limmer.  So just to make sure that I have got 

this clear in my head because like my colleague we have got a lot going 

on.  So the idea is I have heard a lot about the kowhai trees on the golf 

course site, but what you are saying on page 4, talking about the 

recreation reserve status then resource consent would be needed to 5 

clear those trees.  

 

MS LIMMER:   Yes, because they are part of the site of ecological 

significance and indeed they are a contributor to that status obviously, 

and therefore any clearance of indigenous vegetation be it the trees or 10 

any other indigenous vegetation on site requires resource consent, yes.   

 

 And the reference there about significant (INDISTINCT 2.17) arises 

because in Fulton Hogan’s submission and the Council has agreed to 

this in its latest version and effective duplication of the reasons why 15 

this height is listed, but there has never been an argument from Fulton 

Hogan that the SES status should be removed, so there is no prospect of 

that coming off this site. 

 

MS HURIA:   And so this is where there were considerable discussions around 20 

– and I have just forgotten the term – planting them somewhere else? 

 

MS LIMMER:   Propagating and offsetting, yes. 

 

MS HURIA:   Offsetting. 25 

 

MS LIMMER:   Yes, and that has been the main point of Fulton Hogan’s 

involvement in Chapter 9. It is not to get around the consenting 

requirement for indigenous vegetation clearance but to in respect the 

policy settings around that consenting requirement, and particularly 30 

when offsetting would be needed and the extent to which you need to 

offset your adverse effects. 

 

MS HURIA:   Right, that is it.  Thank you for that clarification. 

 35 

MS LIMMER:   Perhaps, can I carry on?  I am conscious I am probably taking 

more time than - - - 

 

HLC:   Yes, sure, and I can announce that another submitter no longer wishes 

to appear today so both submitters for late today have elected not to – 40 

well, are unable to appear.  We just rely on their submissions. 

 

MS LIMMER:   Then I will carry on, thank you for that.  So then perhaps if I 

turn to paragraph 10 where I start my discussion, my submission there 

on why a new Open Space zone over the existing quarry is appropriate, 45 

the first matter I discuss at paragraph 11 is the matter of effects, and I 
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submit there are no adverse effects associated with the rezoning, the 

existing quarry site to Open Space and I refer there in particular to the 

chapter 17 evidence.   

 

 In my submission, the witnesses in chapter 17 for Fulton Hogan assess 5 

the cost and benefits of this aspect of the rezoning in those briefs and 

there were a number of benefits identified and I have talked to you 

about them already. There were no costs identified by the Fulton Hogan 

witnesses and I submit there were no costs identified by the Council 

witnesses for this part of the rezoning in the evidence in Chapter 17, or 10 

in fact the evidence in this chapter.  So I am just talking about the 

effects.   

 

 There are still significant opposition from the Council in respect of the 

use of a zone that may or may not ever be able to be booked into effect 15 

and you would have seen that from my questioning with Ms Carter. 

 

  [3.20 pm] 

 

 There was also concern from Ms Radburnd about the potential effects 20 

of quarrying on the golf course site.  Those effects, for example noise, 

dust, traffic, rehabilitation effects or landscape visual effects. The 

package of provisions put forward by Fulton Hogan, and you may 

recall Ms Radburnd’s summary visited the evidence those effects could 

be managed but she wasn’t satisfied that they would be managed.  Its 25 

Fulton Hogan’s submission that the package of provisions put forward 

in chapter 17 will ensure that the effects are managed to the point that 

is acceptable as attested to by the experts for Fulton Hogan in the 

hearing.  So there are two distinct sets of effects here, one is that those 

effects that would go onto the golf course site, the other is the effects 30 

that would go onto the existing quarry. 

 

 So at chapter 12, and this is in my submission the principal point of 

dispute from the Council about this rezoning request or the swap, and 

that is the mechanism of deferred zoning per se and then also this 35 

particular deferred zoning, because it relies on things that may or may 

not happen, and that is because they are of course independent hearing 

processes. 

 

 You have heard Ms Carter in answers to cross-examination talk about 40 

their being less certainty about this happening than there is about a 

leaseholder surrendering its lease and there is no evidence about that.  I 

submit that in this particular case, and in that case indeed, they both 

rely on processes well beyond anyone’s control except those that are 

directly responsible for it. So one is a decision on the part of the 45 

leaseholder to surrender its lease, the other is a decision under the 



 Page 486 

  

Ch18: Open Space Commenced 17.02.16 

Reserves Act or under the RMA and I submit the Council is in no better 

position to tell you that that will not happen than Fulton Hogan is to tell 

you that it will happen.  In both cases it is simply something that may 

or may not happen. 

 5 

 At paragraph 12 of my submissions and over on page 5 I set out some 

paragraphs from my closing submissions to the chapter 17 hearing.  I 

have addressed there in the first two paragraphs that issue about there is 

some procedural complexity associated with this. But that is 

unavoidable with any process that brings in the Reserves Act, the 10 

Resource Management Act, plan changes or a plan for zoning requests 

when the plan panel cannot also hear resource consent requests.  So it 

really is an outcome of the fact that we are talking about multi-

approvals being required and no way for a single panel to hear and 

decide on all of them. 15 

 

 At the third paragraph down on page 5 I made the submission that the 

requirements of certainty and clarity, which are obviously foremost in 

the statement of expectations, can be achieved through this deferred 

zoning and part of the solution is the finite term of the deferred zoning 20 

come 31 December 2021 it will or won’t happen.   

 

 The other controlling factor or the remainder of the solution, as I go on 

to address in page 6 of my submissions, is the planning provisions 

themselves.  They make it clear as to when the Open Space rules over 25 

the existing quarry site come to life when that is an Open Space zone 

and can be used as such and, conversely in chapter 17, when the Rural 

Quarry rules come to life and come into effect in respect of the existing 

golf course site. 

 30 

 So at paragraph 14 I make the submission that the statement of 

expectations, although exacting in its pursuit of certainty, does not 

close the door to a deferred zoning and I say by whatever name.  In my 

submission it is not on the label it is in the substance of what the zone 

does.   35 

 

  [3.25 pm] 

 

 I submit the Council’s vigorous opposition to the use of this 

mechanism in the Fulton Hogan proposal is inconsistent with what it is 40 

supporting and recommending in other places of the plan including in 

the deferred zone at Awatea.  There are other zones that are dependent 

on the northern arterial and associated road works have been done. That 

depends on a decision being made in the long term plan that is yet to be 

made. 45 
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 At paragraph 15 the strategic objectives of this plan include a mandate 

to foster investment certainty and minimise procedural inefficiency.  It 

is submitted the Fulton Hogan proposal readily meets those objectives.  

A favourable outcome in this hearing would allow Fulton Hogan to 

focus its resources on the remaining processes.  That is the last two 5 

bridges to be crossed. 

 

 It would give it the certainty to go into the Reserves Act process and it 

would give it the certainty to invest resource in the extensive offsetting 

consenting process that the panel has heard evidence on in chapter 17.  10 

And in my submission that does meet the objective of fostering 

investment certainty.  It also minimises procedural inefficiency by 

avoiding the prospect of the vegetation clearance consent being 

declined for reasons of traffic or noise when they have already been 

considered and decided upon as part of the Rural zoning. 15 

 

 So, sir, those are my submissions in opening and I hope they have been 

of some help - - -  

 

HLC They have. 20 

 

MS LIMMER:  - - - in understanding the proposal. I am conscious the evidence 

was in the other hearing. 

 

HLC:   Have we got any further questions, Mr Daysh? 25 

 

MR DAYSH:   No, thank you. 

 

HLC:   Mr Neill, Ms Huria? 

 30 

MS HURIA:   No, thank you, sir. 

 

HLC:   No, thanks very much.  If you would like to call your witness. 

 

MS LIMMER:   Thank you, sir.  I call Mr Chrystal. 35 
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<DEAN CHRYSTAL, sworn [3.27 pm] 
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<EXAMINATION BY MS LIMMER [3.27 pm] 

 

MS LIMMER:   Do you confirm your full name is Dean Michael Chrystal? 

 

MR CHRYSTAL:   Yes, that is correct. 5 

 

MS LIMMER:  And you are a director with Planz Consultants in Christchurch? 

 

MR CHRYSTAL:   Yes, that is correct. 

 10 

MS LIMMER:   You have provided a brief of evidence in this matter dated 

27 January 2016? 

 

MR CHRYSTAL:   Yes. 

 15 

MS LIMMER:   And you have previously provided a statement of evidence in 

chapter 17 dated 29 October 2015? 

 

MR CHRYSTAL:   Yes. 

 20 

MS LIMMER:   You have the qualifications and experience set out in your 

evidence? 

 

MR CHRYSTAL:   Yes. 

 25 

MS LIMMER:   Do you have any corrections you wish to make to that 

evidence? 

 

MR CHRYSTAL:   No. 

 30 

MS LIMMER:   Do you confirm it to be true and correct? 

 

MR CHRYSTAL:   Yes. 

 

MS LIMMER:   Ms Chrystal, could you please read your highlights package 35 

and then remain to answer any questions. 

 

MR CHRYSTAL:   Thank you.  This might be briefer than I have got here but 

I will pose a question back to you.   

 40 

 The submission by Fulton Hogan on chapter 18 is part of a wider 

submission which I have previously addressed in a statement of 

evidence on chapter 17.  As I have referred to, the purpose of this 

statement is not to provide any new evidence as to the appropriateness 

or otherwise of the proposed zoning but rather to cover the open space 45 

component of the proposal as part of this hearing process.   



 Page 490 

  

Ch18: Open Space Commenced 17.02.16 

 

 I am, however, conscious that this is a largely new panel and therefore I 

have proposed to succinctly as possible outline the summary of the 

proposal.  Now I know you have heard that from Ms Limmer and I am 

happy to go through in my version or I can stop there. 5 

 

HLC:   We will just see. 

 

MR DAYSH:   I think that would help. 

 10 

HLC:   That would help? 

 

MR DAYSH:   Yes. 

 

HLC:   Okay. 15 

 

MR CHRYSTAL:   Okay, thank you, all right.   

 

 Full details of Fulton Hogan’s proposal are described in my statement 

on chapter 17 which included a full section 32 assessment.  The final 20 

version of the policy and rule framework are contained in Fulton 

Hogan’s closing legal submissions to that hearing.  I also note that the 

environmental effects of in particular the quarry activity were covered 

by expert witnesses for Fulton Hogan in the chapter 17 hearing, much 

of which was not contested by the City Council. 25 

 

 The principal contest on that front is whether the rules package assures 

the effects outcomes described by Fulton Hogan’s witnesses.  

 

  [3.30 pm] 30 

 

 My evidence and the revised zoning framework and closing 

submissions address that, in short the proposal involves exchanging the 

land reserve status and zoning of the Templeton Golf Course site for 

Fulton Hogan's Pound Road Quarry site, in conjunction with 35 

rehabilitation of the existing quarry to accommodate a new 

international standard golf course. This would then enable aggregate to 

be extracted from the current Templeton Golf Course site. 

 

 I note that the areas to be exchanged are not equivalent – and you have 40 

heard that that is 83 hectares is the existing Fulton Hogan quarry site, 

52 is the golf club site – and that more land would end up as open space 

and is currently the situation. 

 

 The proposed zonings are a separate rural quarry Templeton zone, 45 

which would apply to the current golf course site and a separate open 
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space community park Templeton zone which would apply to the 

existing Fulton Hogan quarry site. 

 

 At both zones the respective open space and quarry zone provisions 

would apply, pending the outcome of the separate reserve exchange 5 

process, consent for enhanced biodiversity values and a contract being 

entered into for the construction of an international quality golf course. 

 

 In other words, the status quo rules would apply until these triggers are 

met. If any of these failed then the status quo would continue to apply. 10 

Further - - -  

 

HLC:   Sorry, to interrupt you, did I read somewhere there was reference to a 

bond? 

 15 

MR CHRYSTAL:   Yes. 

 

HLC:   And was that bond to ensure that having committed themselves to build 

the golf course it was actually built or was - - -  

 20 

MR CHRYSTAL:   Yes, that is correct. 

 

HLC:   I did not see any numbers, perhaps there were no numbers - - -  

 

MR CHRYSTAL:   No, there is no number, it would be whatever the value of 25 

the course was. Figures around 14 million had been bandied around as 

a cost, but there is no number put on that. That is why it is a controlled 

activity is to build the golf course and one of the aspects of why we 

have now gone down that track is to enable a bond to be a condition of 

that consent. 30 

 

HLC:   So that if there was default during the course of building - - -  

 

MR CHRYSTAL:   Yes. 

 35 

HLC:   - - - it could still be built. 

 

MR CHRYSTAL:   Correct. 

 

HLC:   Yes, okay, thank you. 40 

 

MR CHRYSTAL:  Yes. Further, and importantly, a five year timeframe is 

proposed with an end date of 31st December 2021 in order to achieve 

these requirements. If they are not achieved within the timeframe, again 

the status quo would continue to apply. In other words, this provides a 45 
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finite term and thus a reasonable degree of certainty that the matter will 

not drag on indefinitely. 

 

 While there are three triggers, only two of them are dependent on other 

processes, the Reserves Act exchange and the consent for vegetation 5 

clearance, there is no suggestion that the outcome of those independent 

processes is certain. But Fulton Hogan did call evidence as to the 

feasibility of the concept including biodiversity offsetting to 

demonstrate that there was a tangible prospect. 

 10 

 As part of the proposal, consent as a controlled activity, is required for 

the new quarry activity on the existing golf course site and for the 

development of a golf course on the existing Pound Road Quarry site. 

In terms of Chapter 18 provisions, which are attached to my evidence, 

the proposed open space community park Templeton zone has been 15 

design to facilitate a golf course and associated activities and facilities 

on the existing quarry. 

 

 Aside from the golf course activity itself, the rules are essentially 

similar to those in the open space community park zone. 20 

 

 The controlled activity status for the development of a golf course 

ensures consent conditions can include appropriate specifications and 

certainty as to the design features of the golf course, including the 

requirement for a landscape plan to be prepared which addresses a suite 25 

of matters, the character of the course, the creation of a biodiversity 

area or areas, the creation of a non-golf open space area and the need 

for an amount of any bond or other security instrument required to 

ensure completion of construction of the golf course. 

 30 

 I note that there was dispute at the Chapter 17 hearing as to whether the 

non-golf land – so the residual land – was beneficial. This is land not 

initially needed for the golf course which could be available for other 

recreational activities. 

 35 

 Now I just pause there because the residual land could link up to two 

pieces of Council own land which are either side which sit outside of 

the Pound Road Quarry, so the opportunities that this creates is to link 

these two pieces of land, one is on Pound Road, one is on Hasketts 

Road. 40 

  [3.35 pm] 

 

HLC:   So was the area of that 20 or 30 acres or hectares or? 

 

MR CHRYSTAL:   Yes, it is approximately about that, yes.  45 
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HLC:   Hectares? 

 

MR CHRYSAL:   Hectares, yes, yes.  It is all hectares, yes. 

 

MS HURIA:   Can I just ask if I may, please, what is that Council land used for 5 

now? 

 

MR CHRYSTAL:   Grazing. 

 

MS HURIA:   Grazing, thank you. 10 

 

MR CHRYSTAL:   Sir, the Pound Road is grazing.  The Hasketts Road site 

has been quarried.  I think it is back to grazing land now, I think it has 

been filled, yes.   

 15 

 It was identified as a potential cemetery site but I think that its time has 

passed. 

 

MS HURIA:   Thank you. 

 20 

MR CHRYSTAL:   Just continuing on there.  Mr Greenway provided evidence 

on this point in the Chapter 17 Hearing and considered that the 

potential for non-golf activities fitted well with the objectives of 

chapter 18.  Now, he referred to a number of activities there: dog parks, 

mountain biking and those types of activities, as a regional park rather 25 

than as a local park.   

 

 I prepared the draft provisions on the basis that it was beneficial.  If the 

Panel disagrees with that but still finds that the rezoning is appropriate 

this matter of control could probably be removed as there would be no 30 

need or reason to ensure a certain amount of non-golf land, i.e. it could 

be incorporated into the golf course itself. 

 

 In terms of the bond issue, it is my understanding that in resource 

consent processes the amount of any bond required could include and 35 

reflect anticipated costs in calling upon and administrating that bond.  

This is why the matter of control I propose is not limited to the 

contracted sum for construction of the golf course. 

 

 Finally, the level of control over the new golf course is complemented 40 

by the proposed provisions in chapter 17 which ensure quarrying of the 

existing golf course site can only occur if the golf course is established. 

 

 In this way the Plan will ensure quarrying does not occur unless 

rehabilitation in the form of a golf course construction to standards 45 
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described in Fulton Hogan’s various statements of evidence at the 

Chapter 17 Hearing occurs.  Thank you. 

 

HLC:   Thank you very much.  I think we are to cross-examination at this 

stage.  Mr Laing. 5 

 

MR LAING:   I do not have any cross-examination.   

 

HLC:   You do not? 

 10 

MR LAING:   No.  I would just like to say that the basis – there will be plenty 

of cross-examination normally but the Council’s point of view is these 

issues have been litigated in other chapters and that there is no reason 

for it to re-litigate these issues here under cross-examination. 

 15 

HLC:   Yes, incidentally, we received a message that Ms Radburnd would be 

available on Monday. 

 

MR LAING:   Yes, thank you very much for that. I have also in that same 

memorandum indicated the relevant evidence and also in terms of the 20 

transcript. 

 

HLC:   I have not actually seen the memorandum. 

 

MR LAING:   Yes, it has only been filed half an hour ago but it just points the 25 

Panel to the relevant evidence and to the relevant parts of the transcript, 

so hopefully that will be of assistance. 

 

HLC:   Very helpful, thank you. 

 30 

MR LAING:   She will be available on Monday, we will need to sort out a time 

but perhaps when everybody else has cleared off is probably 

appropriate. 

 

HLC:   Well, I think that would suit the Panel very well if do it at the end of the 35 

day.  We have certainly slotted the beginning of the day for a witness 

who is a medical practitioner who we want to (INDISTINCT 4.03). 

 

MR LAING:   Yes, so probably the end of the day as the Panel pleases. 

 40 

HLC:   Okay, thanks very much. 

 

MR DAYSH:   Mr Laing, your position is that no need for cross-examination 

on this because all the issues were canvassed in the Rural Hearing.  

Were all the relevant issues, in your opinion, around the change in the 45 

open space zone area, canvasses part of that broader - - -  
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MR LAING:   I believe so.  I was not involved in the hearing so I can only tell 

from what I have read, which is not entirely comprehensive, but the 

issues were also canvassed in closing, the Council’s legal submissions 

in closing, and I think there is reference to that and the memorandum 5 

has been sent to you today.   

 

 So if there are any issues that are residual issues on that front then – oh, 

there it is coming up now.  But as far as I am concerned, there was a 

very comprehensive canvassing of all the issues.  I could not see 10 

anything new today frankly that would change my point. 

 

  [3.40 pm] 

 

MR DAYSH:   Okay, just while you are there – submitters posing the package 15 

proposal.  We are not hearing any in this hearing but were the 

neighbours involved, do you – you may not be able to answer that. 

 

MR LAING:   I think it may be best if you asked Ms Radburnd or Mr Chrystal. 

 20 

MR CHRYSTAL:   I can answer. 

 

MR DAYSH:   Okay, well when my time comes. 

 

HLC:   Do you want to start off? 25 

 

MR DAYSH:   Yes, to ask that question then, Mr Chrystal.  So in relation to 

the package proposal which relies, we have heard on, the three 

proposals interlinked, in the Rural Zone Hearing, Chapter 17, was there 

evidence from neighbours on either the rural land or the open space 30 

land swap? 

 

MR CHRYSTAL:   Yes, there were two neighbours involved.  Ms Harnett, 

who was a neighbour to the existing golf course on the Pound Road 

frontage, she provided her own evidence and she had legal counsel, and 35 

then Waterloo Park, who are an industrial subdivision across the other 

side of Pound Road, opposite the golf course.  They had a planning 

witness and legal counsel.  They were the only submitters. 

 

MR DAYSH:   All right, thank you.  Can I ask you about the Chapter 18 40 

provisions that are attached to your evidence? 

 

MR CHRYSTAL:   Yes. 

 

MR DAYSH:   Were they provided as part of the submission from Fulton 45 

Hogan or do they evolve through your - - - 
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MR CHRYSTAL:   No, they evolved.  So Fulton Hogan’s original submission 

was to seek rezoning of the two sites.  The provisions have evolved 

through since that submission process and the version that you had is 

the version that came post the Hearing, so came through with closing 5 

submissions, so I guess we took on board some of the criticisms of the 

original provisions and amended those, in particular to provide for a 

controlled activity status for both the quarrying component and the golf 

course component in the two zones. 

 10 

MR DAYSH:   Your opinion as a planner, do you think there are any natural 

justice issues a round what has evolved from a broad submission to the 

detail here for other third parties interested in the concept? 

 

MR CHRYSTAL:   I do not believe there is.  The original submission was for 15 

the golf course to be quarry zoned and for the quarry to be an Open 

Space zone, so I think it was quite clear there what the zonings would 

be.  As time has gone on we have refined those provisions down to put 

more control in there in terms of an ODP for example, which you may 

or may not have.  ODP on the existing golf course site so what would 20 

be the quarry site.  So for example, where landscaping will occur, 

where the plant will be located, all that sort of thing so we have refined 

those things down.   

 

 It is perhaps more simpler on the open space site, it is a golf course and 25 

with associated facilities to that the key thing there is the provision of 

the bond to ensure that that golf course established, and of course the 

retention of 18 holes on a continuous basis so that golf can continue to 

be played, and that was a requirement of the golf club themselves. 

 30 

MR DAYSH:   All right, shall we talk about the bond now?  So page 11 of 

your provisions or your evidence which has the controlled activities 

proposal. 

 

MR CHRYSTAL:   Yes. 35 

 

MR DAYSH:   So this is a matter of control which is a need for an amount of 

any bond so a controlled activity cannot be declined, is that correct? 

 

MR CHRYSTAL:   No, that is correct, yes. 40 

 

MR DAYSH:   So how would the amount of the bond be able to be guaranteed 

under this provision? 

 

MR CHRYSTAL:   Well I think the amount of the bond would come down to 45 

what the cost of the course was going to be so at this stage we do not 
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actually know that figure, but a bond could be set on the basis that 

Fulton Hogan provided or the developer provided the Council with a 

tender price if you like or some mechanism like that, a figure was set 

and that could then become the bond.   

 5 

  [3.45 pm] 

 

 I think also within that bond you would need to add in administration 

costs and that is why I have been quite clear that it is not just about 

whatever the figure is for the course itself, it is also if the Council 10 

would obviously need to administer that, so there are costs associated 

with that, so I am not quite clear that those figures, it is not, it should 

not be a financial burden on Council. 

 

MR DAYSH:   All right, and you do not have the proposal 17 provisions? 15 

 

MR CHRYSTAL:   No I have got them though. 

 

MR DAYSH:   There is a specification described in one of those about what is 

going to be on the golf course, a contractual specification? 20 

 

MR CHRYSTAL:   Yes, yes.  So on the golf course itself, so there are a 

number of features there, so it needs to be designed to an international 

golf course standard.  Now that has come from the evidence of Mr 

Maw.   25 

 

 As I understand it, part of the need for an international golf course in 

Christchurch is to match Clearwater, to provide two courses so that 

people are prepared to come and play.  At the moment they go to 

Queenstown or they go to central North Island because they can play 30 

three marquee golf courses.  Christchurch has only one. 

 

MR DAYSH:   They go to Hawkes Bay. 

 

MR CHRYSTAL:   They do, yes, I am well aware of that.  So that is one of the 35 

requirements and there is another requirement in there for part of the 

biodiversity enhancement to be included within the course.  Perhaps I 

had better explain that a little bit more. There is requirement for a 

resource consent, as Ms Limmer has said, for indigenous vegetation 

clearance.  Fulton Hogan has been working on a biodiversity offset 40 

opportunity, part of which would include some enhancement on the 

golf course itself, but that is not the only thing; there is also likely to be 

a requirement for land to be purchased elsewhere with similar 

characteristics where an offset would take place. 

 45 
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 There is already propagation of something like 1600 of the kowhai 

trees happened already in various places around Christchurch at the 

moment, so that has already occurred, and some of the other aspect of 

the biodiversity on the site is small plants, which have been identified 

by an ecologist – I think every ecologist in Canterbury has been 5 

crawling over the site, and they have identified those areas.  

 

 So there is some work going on in that pace as to whether or not those 

plants could actually be transferred, but that has not been confirmed yet 

or not.   10 

 

MR DAYSH:   All right. 

 

MR CHRYSTAL:   At the moment there are those small parts and I think we 

are down to 29 kowhai trees sitting on the site, of varying degrees of 15 

standard at the moment. 

 

MR DAYSH:   Right, thank you. 

 

MR CHRYSTAL:   So, yes, the course itself, there are a number of things that 20 

would need to be met in order to do that. 

 

MR DAYSH:   So a question about why this site for the quarry extension?  Is 

that because, and this may have been covered in other evidence you 

could perhaps tell me, is that because of its close proximity to the 25 

current Fulton Hogan infrastructure or is that because that is the only 

place you could develop a new quarry, is economic? 

 

MR CHRYSTAL:   I think there are two reasons.  The first, yes, correct, it is 

right next door to the existing quarry so that provides the opportunity.  I 30 

think the second issue is more of an economic one around in particular 

transport costs which are a significant component of getting aggregate 

to businesses and to development that is occurring, and this site is very 

close to the south western area of Christchurch.   

 35 

 It is probably the only quarry area around there. There are a couple of 

quarries happening at the moment, which are Fulton Hogan and 

Waterloo Park but they will be exhausted in the not too distant future.   

 

 So it is an opportunity to continue to provide aggregate in close 40 

proximity from a transport point of view to that south western part of 

Christchurch.  The only other land around it which could be quarried is 

all owned by Corrections, apart from perhaps Ruapuna raceway itself, 

so the rest of it is owned by Corrections, so I think people have tried 

that space but that is not going to happen. 45 
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 So the rest of the quarries are all further out and provide aggregate 

more to the north of Christchurch.  Another over round Miners Road 

and then out to the north of Christchurch. 

 

MR DAYSH:   Okay, thank you for that background.  Could I ask you some 5 

questions about your new proposed Open Space Community Parks 

Templeton Zone? 

 

MR CHRYSTAL:   Yes. 

 10 

MR DAYSH:   If we go to page 8 of your evidence.  We have heard from 

Ms Limmer that this is not called a deferred zone but it is a deferred 

zone.  I am looking at the first sub rule, 18.2.4.1 which talks about 

“shall apply to the deferred zone”. Is it because the zone name uses the 

term “deferred”? 15 

 

  [3.50 pm] 

 

MR CHRYSTAL:   Yes. 

 20 

MR DAYSH:   So it could be called the Open Space Community Parks 

Deferred Templeton Zone or something? 

 

MR CHRYSTAL:   It could do.  I think on the planning map that I have 

provided, at the back it has still got the word “deferred” on it as well. 25 

 

MR DAYSH:   So in planning terms that point is not significant? 

 

MR CHRYSTAL:   From my point of view I have no problem with the word 

“deferred”.  It is used around the country.  It was used in the Operative 30 

Plan.  I think it is a philosophical issue that the City Council have with 

it. 

 

MR DAYSH:   Have you been following the Cranford Basin - - - 

 35 

MR CHRYSTAL:   Yes, I was closely involved in it. 

 

MR DAYSH:   And there was a question about deferred zone in there which 

we have had some – I was on that Panel.  

 40 

MR CHRYSTAL:   Yes.  

 

MR DAYSH:   And the Panel had some legal submissions on that. 

 

MR CHRYSTAL:   Correct. 45 
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MR DAYSH:   So presumably it has got similarities in your opinion too? 

 

MR CHRYSTAL:   Slightly different reason for it but, yes, there are some 

similarities.  

 5 

MR DAYSH:   The mechanism. 

 

MR CHRYSTAL:   Mechanism, yes. 

 

MR DAYSH:   Thank you.  I would really be interested in talking about your 10 

little plan at the back so could we bring up first on page 18 I think, it 

shows the zoning.  

 

MR CHRYSTAL:   Yes. 

 15 

MR DAYSH:   So this is what you would like – or your client would like to see 

in the plan? 

 

MR CHRYSTAL:   Yes, correct. 

 20 

MR DAYSH:   So currently it works as OCP Templeton Deferred, that is 

currently a rural quarry zone, is it? 

 

MR CHRYSTAL:   That is a quarry zone, yes, that is the Pound Road site. 

 25 

MR DAYSH:   And that yellow-mustard colour, that is currently the Open 

Space where the Templeton Golf Club is? 

 

MR CHRYSTAL:   That is correct, yes. 

 30 

MR DAYSH:   And on the face of those plans it has got the word “deferred”, 

hasn’t it, so that is very clear. 

 

MR CHRYSTAL:   Yes. 

 35 

MR DAYSH:   Could you describe to us where you see this linkage between 

the Council-owned land occurring on the green? 

 

MR CHRYSTAL:   I think we have actually shown it as part of the Open Space 

Zone there.  So at the top end of that OCP zone on both sides, so Pound 40 

Road is on the right, Hasketts Road is on the left, so where that hand 

figure is there, that the Council own a piece of land in there, and then if 

the hand comes across to the other side – yes, the Council own a piece 

of land in there as well. 

 45 
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MR DAYSH:   So the proposal for the golf course as it is developed so far 

would not include that? 

 

MR CHRYSTAL:   The golf course does not include the Council land, no.  But 

it is an open space, yes, it could include (INDISTINCT 3.15).  At the 5 

moment both those pieces of land are zoned Rural Quarry but they have 

been quarried. 

 

MR DAYSH:   Right.  Okay.  Look, thank you for that.  I want to ask you 

some questions now about deferred zoning as a planning method. Do 10 

you have experience with deferred zones and other plans in New 

Zealand? 

 

MR CHRYSTAL:   Yes. 

 15 

MR DAYSH:   Do you think in current modern RMA practice are still a 

common method around the country? 

 

MR CHRYSTAL:   Yes, I did a little bit of research around that.  As you will 

probably be aware, the Hastings District Plan uses them quite 20 

extensively and the Horowhenua Plan which I was involved in as a 

Commissioner used deferred zoning.  The Selwyn Plan uses deferred 

zoning – a lot of plans around New Zealand do.  The Operative Plan 

uses deferred zoning and a lot of it is around infrastructure, but not 

entirely.   25 

 

 I think there is one in the Hastings Plan which says something along 

the lines that when the industrial land runs out we will then look at this 

next site as to whether it can be brought forward.  The Christchurch 

Operative Plan, Taylor’s Mistake was a good example of a situation 30 

where you had a deferred zone which was dependent on an exchange of 

land essentially, the Taylor’s Mistake Association owned a piece of 

land up a valley.  In order for them to move their batches into a new 

zone being created they had to release that land to the Council, that was 

part of the deferment.   35 

 

 Similarly, there was an environmental compensation situation in 

Worsleys Spur over in Cashmere where there was a land exchange 

involved in the deferral process there as well. 

 40 

  [3.55 pm] 

 

 So it is not solely used for infrastructure, there are other reasons it is 

being used, but it is used, in my experience, quite extensively around 

the country.   45 
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MR DAYSH:   And following on from that to defer a zone you need a trigger, 

don’t you? 

 

MR CHRYSTAL:   Yes. 

 5 

MR DAYSH:   And that trigger needs to be clearly specified in the plan? 

 

MR CHRYSTAL:   Yes, I agree. 

 

MR DAYSH:   And there could be a range of triggers, as you have described? 10 

 

MR CHRYSTAL:   I think the triggers do need to be clearly specified, I am not 

sure they always are.   

 

MR DAYSH:   I think the Hastings one is the iron gates.   15 

 

MR CHRYSTAL:   Yes, correct.  There is one in the Proposed Plan at the 

moment which has no decision on up at Belfast which just says “by 

2026 or unless the land owner decides otherwise”, which is not very 

clear. 20 

 

MR DAYSH:   So I think Ms Limmer in her opening to us described this as an 

innovative proposal – you do not think it is fanciful in any way?  You 

think it is well sounded as an experienced planner? 

 25 

MR CHRYSTAL:   The zone swap or the ultimate outcome do you mean? 

 

MR DAYSH:   Yes. 

 

MR CHRYSTAL:   I think it is a very innovative proposal.  I mean, the golf 30 

course itself would be unique to New Zealand.  I do not know how 

more innovative you can get than something like that. You have a 

company that is prepared to actually undertake it and is prepared to 

back it.  It also provides for biodiversity enhancement way beyond 

what is occurring on the site at the moment.   35 

 

 If I can perhaps explain that, the Templeton Golf Course is a – I was 

going to say a hack’s golf course, but that is not fair – it is a local golf 

course.  There is no regeneration of the kowhai trees going on, because 

they just really do not have rough out there, they just mow it so every 40 

time a new kowhai tree pops its head up the motor mower knocks it off.   

 

 So there is no enhancement of that ecology going on at the moment.  

So Fulton Hogan are proposing to put forward quite a substantial offset 

to mitigate that effect.  So I think it is very innovative.   45 
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MR DAYSH:   If the various Panels hypothetically do not agree with you and 

your client, what other planning processes of methods could Fulton 

Hogan use to achieve the same end? 

 

MR CHRYSTAL:   Resource consent would be difficult, basically because it 5 

would be non-complying.  I think it would be quite a hard resource 

consent to achieve.  Plan changes, that is a catch-22 because without 

going through the process under this plan review the options of a plan 

change are probably three to four years away, because once a plan 

becomes operative you have got your two year stand down period, you 10 

have then probably got at least a year, if not more in my experience, for 

a planning change to go through.  You have still got the reserve 

exchange and the supposed uncertainty would still exist if you did the 

reserve exchange first because you would still need the plan change 

and the biodiversity resource consent.   15 

 

 So I guess those are the other options.  I guess from a planning point of 

view I think the resource consent process is quite hard, that has been 

my advice to Fulton Hogan, that would be quite hard.  I do not think 

you are going to see a golf course established without a quarry if that is 20 

part of your question – I do not think that is fanciful.   

 

MR DAYSH:   So probably just to conclude, in your opinion, do you think that 

there is – and you have probably covered this already in your other 

evidence-in-chief and I apologise, we are trying to catch up here. 25 

 

MR CHRYSTAL:   No, that is fine.  Yes. 

 

MR DAYSH:   I know it has been a reasonably long process for the company 

and you, but do you think in terms of Part 2 matters, section 67, the 30 

driving force behind this is the efficient use of resources, you know, 

need to guarantee a gravel supply close to that south-west corner?  Is 

that underpinning the Part 2 argument in your view? 

 

MR CHRYSTAL:   Yes, that is partly underpinning the argument, and 35 

obviously that would be Fulton Hogan’s motivation is to provide for 

aggregate.  A lot of what you are asking is covered in the Section 32 

Assessment which is attached to my evidence around that.   

 

 The other side of that coin is also the rehabilitation of a quarry which at 40 

the moment doesn’t have any requirement to be rehabilitated other than 

the fact that there is some substance coming in which is placed in the 

quarry which is then sort of grassed over, but there is more goes out 

than comes in so - - - 

 45 

  [4.00 pm] 
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MR DAYSH:   I am sure we will read all that background but in summary you 

are saying that there is a significant benefit through the opportunity for 

the quarry rehabilitation into a golf course? 

 5 

MR CHRYSTAL:   Yes. 

 

MR DAYSH:   You count as a Section 32 benefit? 

 

MR CHRYSTAL:   Yes, definitely, I see the benefits as being far greater than 10 

the costs. 

 

MR DAYSH:   Thank you.  That is all I have, sir. 

 

HLC:   Thank you.  Mr Neill? 15 

 

MR NEILL:   Yes, thank you, I had the benefit of listening to you on 

25 November so I have had the opportunity to ask some questions then.  

But the question I didn’t ask you then, which I will now ask, is why in 

your view is there such an opposition to this development from the 20 

Christchurch City? 

 

MR CHRYSTAL:   I think they see the reserve exchange as being too hard to 

be honest.  There are no adverse effects or reasons that I can see, I just 

see they think the process as being too hard.  I am not sure what else I 25 

can tell you to be honest, you probably have to ask Ms Radburnd but - - 

- 

 

MR NEILL:   Yes, I will do that on Monday, but have you been involved 

where you have requested the Minister for a reserves status change of 30 

land? 

 

MR CHRYSTAL:   No.  I am aware how the process works but I personally 

haven’t been involved in one previously. 

 35 

MR NEILL:   It is a lengthy process. 

 

MR CHRYSTAL:   I know, yes. 

 

MR NEILL:   In your evidence previously and confirmed today you considered 40 

there is a net biodiversity gain.  Dr Lindsay said that there will be no 

net loss, is there a difference of view in those or is it just a different 

way of - - - 

 

MR CHRYSTAL:   As a planner I would say, apart from that point right where 45 

no net gain meets no net loss, I don’t really see a difference in that.  I 
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think the RPS refers to no net loss in the initial policy, I will get the 

right one for you just so I make sure.   

 

 So it is policy 9.3.1, part 3 of that refers to no net loss and that is what 

we have sort of relied on but then when you go to the actual offsetting 5 

policy it uses both terms.  So I think you would aim for a net gain in 

my view but no net loss is where the RPS, its initial policy, sits. 

 

MR NEILL:   But from your perspective, with the offsetting being provided, 

there is a maintaining or enhancing and you are saying that it is 10 

maintaining and enhancing? 

 

MR CHRYSTAL:   I believe that is what can be achieved, we haven’t actually 

got the proposal in front of anyone at the moment, and that is what all 

the work is being done, but from the discussions I have had with the 15 

ecologists I believe an enhancement could be achieved, yes. 

 

MR NEILL:   Now, this is more for the benefit of my colleagues and the 

record, but as I understand it that until at least 2009 there was very little 

interest shown in the golf course and the kowhais et cetera by the 20 

Council but it was only then that there was the discovery of this 

biodiversity? 

 

MR CHRYSTAL:   No, the biodiversity has been there since the operative plan 

was notified, the trees were listed and it was identified as biodiversity.  25 

I think the point being is that there has been no management of that 

other than what the golf course itself does.  And I guess the 

identification of what is on the site has only become apparent with the 

work that Fulton Hogan has done, and I think that is probably the key 

point, prior to that there was very little investigation on the site. 30 

 

MR NEILL:    One of the statements that you made, which was fair a short 

time ago but I think it has been remedied, is that they have been 

mowing kowhai trees as they have gone about their business.  I think 

now there is a greater awareness, is there not, in that? 35 

 

MR CHRYSTAL:   I think the golf course, yes. 

 

MR NEILL:    And that the golf course management are playing a much 

greater role? 40 

 

  [4.05 pm] 

 

MR CHRYSTAL:   They are certainly aware of it, I am not sure whether they 

have changed their management techniques yet but they are certainly 45 

are aware of it now, yes. 
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MR NEILL:   Okay, now just finally, as I understand it with regard to 

biodiversity there was expert conferencing in respect to ecology carried 

out prior and as a result of the previous chapter hearing and that there is 

a report in respect to that. 5 

 

MR CHRYSTAL:   I have not seen the latest report.  I know mediation was 

undertaken about two weeks ago, further mediation post the hearing.  I 

have not seen the latest report on that. 

 10 

MR NEILL:  Well, if that information is available then it would be of benefit to 

us to see that.  If it is not then perhaps counsel can refer to that in her 

closing statements and I will leave it at, thank you. 

 

HLC:   All right, thank you, Ms Huria? 15 

 

MS HURIA:   Thank you, just two very quick questions, thanks.  You referred 

to the propagation of 1,600 kowhai trees.  Was that actually done by 

Fulton Hogan? 

 20 

MR CHRYSTAL:   Yes. 

 

MS HURIA:   Thanks, okay. 

 

MR CHRYSTAL:   So, just to make it clear, there are two types of trees out 25 

there, two kowhai trees, and so both lots have been propagated. 

 

MS HURIA:   Okay, thanks, and the other question was – I feel I should know 

the answer to this but in your evidence, page 8, you referred to the 

reference to other legislation or ownership requirements that the 30 

Ngai Tahu Claims Settlement Act should be taken into account with 

regard to the statutory acknowledgement for (INDISTINCT 1.55), 

have I got the right one? 

 

MR CHRYSTAL:   Oh, sorry, yes, you are talking about in the rule itself? 35 

 

MS HURIA:   Yes, there it is, yes. 

 

MR CHRYSTAL:   Sorry, I thought you were talking about in my actual 

evidence.  No, you are talking about the rule.  Yes, it is in the rule, yes.  40 

Sorry. 

 

MS HURIA:   That is all right.  Sorry, sir, my question was I am just not sure, I 

feel like I should know but what is the relevance of that? 

 45 
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MR CHRYSTAL:   That has come out of the Open Space zone provisions so I 

think that that bit there is an acknowledgement that these are the other 

Acts that would need to be considered as part of the rule so that is, if 

you like, is a carbon copy of the existing zone just replicated in this 

new zone. 5 

 

MS HURIA:   So, it might be envisaging that the Templeton zone includes part 

of the Statutory Acknowledgement Area? 

 

MR CHRYSTAL:   No, I do not think it is necessarily saying that.  It is just 10 

really saying that it may come up if there is a, I would suspect, 

something like – I will try and think of an example on the golf course 

side of things – but it was an issue that may need to be addressed in any 

future resource consent that is applied for on this site so you may need 

to consult with Ngai Tahu over aspects of that but that is really just a 15 

replication of the current zone flipped into this new zone. 

 

MS HURIA:   Okay. 

 

MR CHRYSTAL:   That we have not taken things out, if you like. 20 

 

MS HURIA:   It is a catch all? 

 

MR CHRYSTAL:   Yes. 

 25 

MS HURIA:   Okay, thank you. 

 

HLC:   Are any of the buildings on the Templeton Golf Course caught by 

heritage provisions? 

 30 

MR CHRYSTAL:   No.  There is a golf clubhouse which is a two-storeyed 

brick probably 1960s type building. 

 

HLC:  No, that is fine. 

 35 

MR CHRYSTAL:   Yes, and there is caretaker’s house too. 

 

HLC:   Have you discussed the proposed rules relating to, as it is worded at the 

moment, open space community parks Templeton zone with the 

Council Planners? 40 

 

MR CHRYSTAL:   No, not this version of it.  This version came through in 

closing submissions. 
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HLC:   Would it be desirable for you to do so in case there were – assuming for 

a moment that the Fulton Hogan argument prevailed and there might be 

things picked up by the planners that – so in these rules. 

 

MR CHRYSTAL:   So, the rule - - - 5 

 

HLC:   I am talking about the particular wording of the rules which I have not 

attempted – I have to acknowledge – to grapple with at the moment. 

 

  [4.10 pm] 10 

 

MR CHRYSTAL:   Yes, so the wording of the rules, in most part, replicates 

the Open Space Community Park zone.  So apart from things which are 

permitted activities which were just irrelevant to the – so we have 

replicated that and I have checked the red line version. 15 

 

HLC:   So in essence these have been discussed with the Council planners? 

 

MR CHRYSTAL:   Well in essence the follow the red line version except for 

the bits that will actually relate to the controlled activity status which is 20 

introduced as new but the permitted activities and things like that 

replicate the Council’s red line version pretty much and where there 

were activities that were pretty much irrelevant to a golf course, I took 

them out. 

 25 

HLC:   That is fine.  I think it was Mr Neill who asked you about whether you 

had come to grips with the essence of the Council’s opposition to the 

deferred concept as being put forward and while I have not been able to 

read Ms Radburnd’s evidence in any detail, I am wondering given that 

we are going to hear from her, whether you have a response to some of 30 

the matters that she puts forward. 

 

 Now, I do not know whether you can bring this evidence up.  I have not 

warned you that this might be a possibility of Ms Radburnd. 

 35 

MR CHRYSTAL:   Evidence-in-chief or rebuttal? 

 

HLC:   It was her evidence-in-chief, and I am looking at paragraph 11.24 for a 

start.  Have you got that, Mr Chrystal? 

 40 

MR CHRYSTAL:   11.2? 

 

HLC:   11.24. 

 

MR CHRYSTAL:    Yes. 45 
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HLC:   And here she is talking about deferred zoning as a planning tool.  Her 

first point is that deferred zoning, which is dependent on events or 

actions outside the district process adds uncertainty.  Do you have any 

response to that? 

 5 

MR CHRYSTAL:   I do not believe it does add uncertainty.  I think with the 

mechanisms that we put in place, in particular the five year requirement 

for it to be either concluded or it falls away, I think that provides you 

with a reasonably high degree of certainty as well.  I think that it is 

probably more certain than most other staging or deferred zones that 10 

you come across.  Others that are in this plan refer to limits on floor 

spaces until the Northern Arterial is built.  Well, there is no certainty as 

to when that is going to occur. 

 

 I think the certainty provided in this thing is very certain.  If the 15 

triggers are not completed by 31 December 2021, it falls away.  It is 

pretty certain. 

 

HLC:   Okay.  No doubt there have been Environment Court decisions that 

criticise this as a planning tool, and there is one thing that I would like 20 

to clarify from Ms Radburnd, but are you aware of any adverse 

comment, I better say, from the Environment Court? 

 

MR CHRYSTAL:   The only one that was referred to by the Council and My 

Daysh may be well aware of this one, it is a case in Bay View, in 25 

Hawke’s Bay and my understanding was it was related to servicing and 

that is the only one that I am aware of. 

 

HLC:   That would be close to Mr Daysh’s heart probably. 

 30 

MR DAYSH:   Yes, I will have to declare a conflict with that. 

 

HLC:   And the next point at 11.25, uncertainty as to the use of land up to the 

cut-off date.  Do you have any comment on that? 

 35 

MR CHRYSTAL:   Well the use of the land up to the cut-off date, if you reach 

the cut-off date and the triggers have not been achieved or the resource 

consent has not been achieved, the use of the land will be as it currently 

is, it will be either quarrying in existing quarry site or it will be golfing 

in the Open Space site, and I do not think there is any uncertainty.  40 

There is no – sure under those two zones, I mean the quarry could 

apply ONL – provide for any permitted activities that are allowed for in 

the quarry zone so that use could change in that regard, ditto with the 

Open Space zone, but I do not think the deferral provides for great deal 

of uncertainty up to that point. 45 
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  [4.15 pm] 

 

HLC:   That specific examples given over the page, lower levels of investment 

in the TCG property and uncertainty for adjoining landowners. 

 5 

MR CHRYSTAL:   Well TTT - that is the Templeton Golf Club, in terms of 

investment in that, within a five year period I am not sure what sort of 

investment they might make if they are aware that there is a potential 

for a new golf course come along, so that may impact on them making 

too much in the way of investment. 10 

 

 As I say it is a community golf course, it is not Clearwater or any of 

those types of golf course, so their investment would probably I suspect 

be mainly in changing holes and may be new infrastructure in terms of 

tractors and mowers and stuff like that. 15 

 

 So in terms of adjoining landowners, there are some – so that there is 

the industrial park across the road, across Pound Road, there are small 

lifestyle block holders to the southwest, and that is where, obviously 

Ms Harnett is, the rest of it is either Ruapuna, existing or exhausted 20 

quarries, Corrections and then to the north of the existing quarry there 

are some lifestyle block holders there, but whether that would affect 

their investment, the fact that they may or may not get a golf course 

next to them, I am not sure. 

 25 

HLC:   And the next paragraph referring to the Strategic Directions objective 

of investment certainty, and the evidence here is that, it does not foster 

that outcome, just deferred zoning. 

 

MR CHRYSTAL:   If the triggers are met, if you do achieve it, it will foster 30 

investment certainty because you will know for certain that there will 

be a quarry on the existing golf course site and you will know for 

certain that there will be an investment and a new international golf 

course on the quarry site. 

 35 

 I accept that before those triggers can be reached there is an element of 

uncertainty there, but anyway you did this process there would be an 

element of uncertainty. If you did the reserve exchange first, there 

would be an element of uncertainty as to whether the zoning would 

come into play as a process. 40 

 

 So there is all – and any process like this there will be an element for a 

period of time of uncertainty. I think that is just the nature of it. 

 

HLC:   The next point revolves around the Reserves Act and I do not know that 45 

these are matters that you are necessarily wanting to comment on, but 
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to the extent that they had been commented on by a planner, are there 

any responses you would like to make? 

 

 Take as much time as you need just (INDISTINCT 3.40) down on the 

list. 5 

 

MR CHRYSTAL:   So if I looked at the A-E, I think that is what you are 

referring to there. 

 

HLC:   Yes, that is right. 10 

 

MR CHRYSTAL:   Yes. The first one I am struggling to understand because 

the size of the Open Spaces actually - - -  

 

HLC:   It is a reverse. 15 

 

MR CHRYSTAL:   It is actually a lot larger than the existing golf course, and 

there are opportunities for not only the golf course but additional 

recreation lands if that was so desired. 

 20 

 Again the second one, I would have thought it offered as much, if not 

more benefit. 

 

HLC:   D, I am not sure I understand, “proposed monetary compensation 

required for the Templeton Golf Club”, what is that referring to? 25 

 

MR CHRYSTAL:   I am not sure. 

 

HLC:   Is that part of the proposals advanced by Fulton Hogan or not? 

 30 

MR CHRYSTAL:   Well the Templeton Golf Course form part of the proposal, 

they - - -  

 

HLC:   Yes, but I mean the monetary compensation. 

 35 

MR CHRYSTAL:   I am not sure what the monetary compensation is. 

 

HLC:   That is all I am focusing on. 

 

MR CHRYSTAL:   Yes. 40 

 

  [4.20 pm] 

 

MR CHRYSTAL:   I am not sure what “proposed monetary compensation” is 

actually referring to. 45 
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 Just in terms of the last one, in defence of Ms Radburnd, this was 

obviously written before the latest version of the rules so she says no 

certainty the golf course would be developed on the Pound Road site.  

Well, I think we have provided that certainty in terms of the rules.  You 

cannot quarry unless the golf course is built. 5 

 

HLC:   Yes, okay, and then there is discussion about ecological values and I 

think that has already been traversed.  Offsetting of values and so I do 

not think there is much to be gained by going through the rest of these 

matters.   10 

 

 Just one final thing, you said when considering the alternatives to the 

deferred zoning that a resource consent application would involve 

considerable difficulty and I think this was in answer to Mr Daysh’s 

question, well, if you do not do this, what do you do.   15 

 

 Everyone else is probably very familiar with what those difficulties 

would be but can you help me a bit? 

 

MR CHRYSTAL:   Yes, sure. So, a resource consent would be a 20 

non-complying activity, so the quarrying component, so I am focusing 

here on the quarrying of the golf course so a non-complying activity, 

some pretty strong objection policy framework, and despite the fact 

that I think we could overcome the effects-based issues, there would be 

a strong policy opposition to that, so I think that is really probably the 25 

issue. 

 

 I think the other problem with the resource consent is, as I have always 

said, is what you apply for is what you get and you often in situations 

like that end up with multiple section 127 applications to amend things 30 

and change things.   

 

 I think a zone framework spelling out what you can and cannot do with 

an ODP as proposed is a much cleaner way of doing it.   

 35 

HLC:  And there was one final matter.  I have not gone through in detail the 

evidence presented on the chapter 17 matters, and you have done your 

own section 32. 

 

MR CHRYSTAL:   Correct. 40 

 

HLC:   But I have read a Council report on an application to establish a quarry 

which is a non-complying application, quite a lengthy report, and I am 

afraid I did not quite manage to figure out where it fitted into the whole 

thing and it was a report dated, seems to have been in 2013.  Does that?  45 

Well, that is all right, we can clarify - - - 
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MR CHRYSTAL:   Oh, is that the Fulton Hogan quarry on, I cannot remember 

the road, on Barters Road? 

 

HLC:   Oh, a different site? 5 

 

MR CHRYSTAL:   Different site, yes. 

 

HLC:  Yes, okay. 

 10 

MR CHRYSTAL:   I could not remember, sorry, could not remember the name 

of the road. 

 

HLC:   No, thank you very much.  That is all I wanted to ask you about, 

Mr Chrystal. 15 

 

MR DAYSH:   Just finally a question for the Panel, it sounds like there is 

rebuttal evidence possibly from Ms Radburnd as well we should be 

reading before Monday? 

 20 

MR CHRYSTAL;   Yes, there was rebuttal evidence in chapter 17, yes. 

 

HLC:  And yes, we are going to require the whole chapter 17 transcript 

effectively, and including evidence to be before us, I think, are we not? 

 25 

MR DAYSH:   Perhaps we do need that supplied to us over the weekend. 

 

HLC:   So that is the rebuttal evidence of Ms Radburnd? 

 

MR NEILL:   And the transcript. 30 

 

HLC:   All right, well, thank you very much. 

 

<THE WITNESS WITHDREW [4.24 pm] 

 35 

MS LIMMER:   Sir, I just wondered there are a couple of matters that have 

arisen during your questioning that I wonder if I might be able to 

address you on just to assist. 

 

HLC:   Absolutely. 40 

 

MS LIMMER:  The first one was in respect of the Environment Court decision 

Ms Radburnd referred to, that was clarified in the legal submissions of 

counsel for the Council and I responded to that in my legal submissions 

at that hearing and I have referred you to my submissions on that in 45 
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Chapter 17 and I am sorry, I was not sure how much to complete what I 

had done before. 

 

  [4.25 pm] 

 5 

HLC:   Paragraph what? 

 

MS LIMMER:   At paragraph 13 of my opening legal submissions and it is the 

footnote 28 there I referred you to the legal argument I made in respect 

of that case, but the point was that it was limited to its facts in my 10 

submission so that is covered in those submissions. 

 

HLC:   What was the limiting factor or facts as you recall it? 

 

MS LIMMER:   Yes, the facts there are the infrastructure that was required to 15 

ever enable the development that would be envisaged by the deferred 

zone requested was not committed to at all by the Council.  The Court 

in that case said to simply put a deferred zone in place would put 

pressure on the Council to provide something.  It would raise un-

meetable expectations were the words that we used and my response to 20 

that is that it is actually distinct. 

 

 First of all, this does not involve infrastructure.  It does not involve the 

expenditure of public money, it involves the expenditure of Fulton 

Hogan’s money, and secondly that case did not have an end date to the 25 

opportunity which this case does, so that is a summary of my 

submissions. 

 

 I did say in my submissions also that I have not been able to find any 

cases that are factually similar to the situation being put forward by 30 

Fulton Hogan where the Court has criticised deferred zoning. 

 

HLC:   Yes, okay. 

 

MS LIMMER:   So that just refers you to my submissions on that point and 35 

also you asked a question about the monetary compensation part of 

Ms Radburnd’s, and to assist with your understanding of that, in the 

Reserves Act there is a provision and I think it is in section 15.2, and 

that allows for the payment of money to ensure equality of exchange.  

So the test is the exchange equal, if you are proposing an exchange, and 40 

what it allows for is a top up, if you would like, by way of money and I 

think from recollection that is the point that Ms Radburnd is referring 

to there. 

 

HLC:   That is helpful, thank you very much. 45 
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MS LIMMER:   And may I just clarify Commissioner Neill’s question in 

respect of the mediation, I am not sure if I caught – my apologies – I do 

not know if I caught the entire question there, is that the mediation 

report from the latest round of Chapter 9. 

 5 

MR NEILL:   Well there were two things, really.  One is that there was a 

conferencing that took place in respect to those issues and that report, 

we presumed that that report should have formed part of Chapter 17. 

 

MS LIMMER:   That is quite right, yes, it was. 10 

 

MR NEILL:   But it is helpful if it exists.  Secondly, that if in fact in regard to 

that chapter there is some additional information in that same regard 

then it would be helpful to understand it and know it and if a report has 

come out then we would like to have a copy of that report, but I am not 15 

aware of that report. 

 

MS LIMMER:  No, and in respect to Chapter 9, I am not aware of a recent 

copy of the mediation report either.  There certainly was evidence from 

Fulton Hogan to that chapter, but it was upper level if you like, it was 20 

that general policy, what do we require in terms of sets and to what is it 

net loss or net gain, those sort of questions so that is traversed in the 

Fulton Hogan evidence of Chapter 9. 

 

 In fairness, it is not a matter of great contention in that chapter. 25 

 

MR NEILL:   That is fine, I am happy if that does not get provided.  It is the 

earlier matters which in fact should be on the website. 

 

MS LIMMER:   They certainly are, and just to perhaps warn you, there are 30 

some 30-odd breadths of evidence relating to this and I think we were 

consumed in, Commissioner Neill, it must have been at least one or two 

days of this in the transcript. 

 

MR NEILL:   Just over two days and I think this witness came back on a 35 

special day for himself first thing in the morning and it was different 

from the other days. 

 

HLC:   Thank you.   

 40 

MS LIMMER:   Thank you, sir. 

 

HLC:   Mr Laing, have you got matters that you would like to raise? 

 

MR LAING:   I will not comment on this - - -  45 
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HLC:   No, it is only in terms of balance and fairness.   

 

MR LAING:   Just two matters if the Panel please which are really relevant, I 

think it is very important Ms Radburnd is able to review the transcript 

today before she gives evidence and I do not know how that is going to 5 

mesh but just in fairness to her and what has been said today, I think 

she needs to have read it, otherwise she will not be of prime use to the 

Panel.   

 

  [4.30 pm] 10 

 

MS ………:   It will be up tonight, sir, by I think 6.00 pm.   

 

HLC:   Is that up on a website or something?  So it will be up by? 

 15 

MS ………:   6.30 pm at the latest.   

 

HLC:   Tonight? 

 

MR LAING:   That is correct.   20 

 

HLC:   Okay, no, I understand your point.   

 

MR LAING:   And the other issue, having listened to the evidence this 

afternoon and the legal submissions, I do believe that we are getting 25 

into quite a conundrum about priority and timing of decisions in terms 

of the Open Space zone and also the Natural and Cultural Heritage, the 

three chapters.  So I am going to get some instructions on this, but I just 

thought I would foreshadow that the Council’s position may be that the 

Panel’s decision on this particular matter should be deferred until the 30 

other decisions catch up.   

 

 But I have not got a fixed view on that, but I just thought I would 

foreshadow that with you and it had really galvanised my views this 

afternoon.   35 

 

HLC:   Yes, any views you do formulate will obviously be helpful to us and if 

Ms Limmer or Ms King have got submissions on that aspect, well we 

would certainly be open to receiving them.   

 40 

MR LAING:   Yes.  So they are just the two matters, if the Panel pleases. 

 

HLC:   Yes, thank you very much.  Well we will adjourn now, and thank you 

very much for your assistance.   

 45 

MATTER ADJOURNED AT 4.31 PM UNTIL 
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