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DAY 08 – 23 March 2016 

 

  [9.32 am] 

 

SJH:   Yes, good morning, thank you. 5 

 

MR LAING:   If the Panel pleases just a couple of housekeeping matters. 

 

SJH:   Yes, thank you. 

 10 

MR LAING:   There is a supplementary statement of evidence from 

Ms McLaughlin, Judge - - - 

 

JUDGE HASSAN:   Yes, we have got that, Mr Laing. 

 15 

MR LAING:   - - - that was filed in response to what occurred yesterday. 

 

JUDGE HASSAN:   Yes.  I think the proper process for that would be when 

Ms Martin turns up we could have, depending on when it fits best with 

the timetable this morning, we will just work around that, we can deal 20 

with it then. 

 

MR LAING:   Thank you, I think it would be appropriate thing, to be present. 

 

 Sir, the other issue was the glare matter and there is a memorandum 25 

been filed on that topic as well, a joint memorandum with 

Ms Appleyard and myself. 

 

 Now, I do not know whether you have? 

 30 

SJH:   I personally haven’t seen it. 

 

MR LAING:   No, I wonder if we can – does the Secretariat have it?   

 

MS……….:   From Hands Off Hagley? 35 

 

SJH:   The lighting one. 

 

MR LAING:   Lighting and glare, the joint memo. 

 40 

MS……….:   No, that is down the office. 

 

SJH:   All right, we can call it up but it does cover the topic that Ms Dawson 

was concerned about and avoided - - - 

 45 

MR LAING:   Yes, I have a couple of spare copies here. 
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SJH:   It is all right, we will come back to it. 

 

MR LAING:   It is really a question of whether Ms Dawson really is happy 

with the answers to questions. 5 

 

SJH:   We will get a copy and make it available to - - - 

 

MR LAING:   Yes, sir.  So that is all I have to begin with. 

 10 

MR LAING:   All right, thank you, Mr Laing, and there was one matter the 

Crown said that they thought they thought they would be able to advise 

us on today? 

 

MS BAZALO:   Yes, sir, that is the sale of alcohol provisions so I have just 15 

been updated that the meeting is actually happening at 4 o’clock today, 

so we won’t be able to update you. 

 

SJH:   All right, so that will be immediately after Easter I take it? 

 20 

MS BAZALO:   I think the idea is, if it is okay with the Panel, we will file a 

memorandum first thing tomorrow morning updating our position in 

light of that meeting. 

 

SJH:   All right, thank you.  Right, Mr Laing, Ms Margetts. 25 
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<BELINDA ISOBEL MARGETTS, affirmed [9.34 am] 
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<EXAMINATION BY MR LAING [9.35 am] 

 

MR LAING:   Your full name is Belinda Isobel Margetts? 

 

DR MARGETTS:   That is correct. 5 

 

MR LAING:   You hold the position of waterways ecologist at Christchurch 

City Council? 

 

DR MARGETTS:   Yes. 10 

 

MR LAING:   Your experience and qualifications are set out in your evidence 

at paragraph 1.2? 

 

DR MARGETTS:   Yes. 15 

 

MR LAING:   Do you have any corrections to make? 

 

DR MARGETTS:   No, I do not. 

 20 

MR LAING:   Do you now confirm that evidence is true and correct? 

 

DR MARGETTS:   Yes. 

 

MR LAING:   Could you proceed to your highlights package, please. 25 

 

DR MARGETTS:   Thank you. 

 

 As part of my role at the Council as a waterways ecologist I have been 

asked to provide evidence in relation to the waterbody set back rules 30 

for building and earthworks within Chapter 6.6 of the proposed 

replacement district plan. 

 

 My evidence covers such matters as the objectives and policies, 

assessment matters, setback distances, how setbacks should be 35 

measured, what waterbodies should be covered by the rule, ie natural 

versus artificial, waterbody classification definitions and activity 

statuses of the rules.  I have also been involved in classifying and 

reclassifying waterbodies based on the definitions in the Operative Plan 

and the pRDP and provided advise on the potential inclusion of 40 

setbacks for springs. 

 

 I have given this advice with the knowledge of the issues and 

constraints of the current rules due to having assessed consent 

applications for a number of years.  My evidence also addresses the 45 

specific relief sought by various submitters on these provisions.  I 
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consider that the waterbody setback policies and rules uphold the 

Council’s relevant strategies and guidance documents.  These rules will 

afford protection of ecological and amenity values within waterbodies 

of Christchurch and Banks Peninsula.  There are a number of 

submissions I support which I consider are needed to ensure the 5 

protection of ecological and amenity values. 

 

 Of note: (a) the inclusion of an interim setback of 15 metres for 

waterbodies in Banks Peninsula that have not yet been classified;  (b) 

amendment of the network waterway definition to provide more clarity 10 

and remove ambiguity; (c) the increase in the setback of hill waterways 

in rural areas to 15 metres; (d) inclusion of a setback for springs within 

the pRDP to protect their values; (e) amendment of the definition of 

waterbody to specifically include springs, and; (f) amendment to the 

method for measuring the waterbody setbacks to provide more clarity. 15 

 

 There are also a number of submissions which I do not support as I 

believe they could result in development having adverse effects on 

waterbodies, and/or they will not offer any additional protection but 

will require more onerous consenting requirements and/or they will 20 

increase the complexity of setbacks unnecessarily. 

 

 Of note, I do not support the increase in setback distance for network 

waterways in rural and natural areas to 15 metres; 20 metre setback for 

hill waterways with an average channel width of three metres or more 25 

in line with the current setback in the Banks Peninsula District Plan; the 

reduction of classification of waterways to two artificial and river; the 

exemption of stock water races from waterbody setback rules, and; no 

restriction on stock fencing near waterways. 

 30 

 I note that setbacks do not preclude the ability to carry out development 

but that a resource consent might be required which assesses effects on 

a case-by-case basis.  Given the often site-specific nature of 

waterbodies I consider this is a sensible approach. 

 35 

 I have also been involved in classifying a number of waterbodies in 

response to submissions.  These classifications supported some of the 

submissions but not all however there was no evidence lodged with 

respect to these proposed classifications. 

 40 

 Thank you. 

 

SJH:   Thank you.  Mr van Mierlo? 

 

45 
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<CROSS-EXAMINATION BY MR VAN MIERLO [9.38 am] 

 

MR VAN MIERLO:   Yes, thank you, sir.  Good morning, Dr Margetts.  On 

page 16 of your evidence-in-chief you have a heading setback and 

definition for springs. 5 

 

DR MARGETTS:   Yes. 

 

MR VAN MIERLO:   And you then explain why you support the specific 

inclusion of a reference to springs in the definition of waterbody but 10 

you don’t specifically address the definition for springs.  Have you had 

an opportunity to consider the definition of spring contained in the 

rebuttal evidence of Ms McLaughlin for the Council? 

 

DR MARGETTS:   Yes, I have. 15 

 

MR VAN MIERLO:   Do you agree with Ms McLaughlin that the definition of 

spring set at paragraph 4.13 of her rebuttal evidence is appropriate for 

inclusion in the replacement district plan? 

 20 

DR MARGETTS:   Yes, I do as an ecologist but I do note I am not a 

groundwater scientist. 

 

MR VAN MIERLO:   Yes, but from your perspective as an ecologist that is an 

appropriate definition? 25 

 

DR MARGETTS:   Yes. 

 

MR VAN MIERLO:   Thank you.  Thank you, sir, I have nothing further. 

 30 

SJH:   Thank you.  Ms Dawson? 

 

  [9.40 am] 

 

MS DAWSON:   I notice that you refer in your evidence where you talk about 35 

the outcomes from expert conferencing that it was agreed that restricted 

discretionary activity status is appropriate for waterbody setbacks 

associated with sites of ecological significance rather than full 

discretionary.  So you agreed with that as part of the expert 

conferencing? 40 

 

DR MARGETTS:   Yes. 

 

MS DAWSON:   So you felt that the range of matters that could be assessed as 

part of a restricted discretionary sufficiently covered the range of 45 
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matters that would be considered for a waterbody setback even when it 

was in a site of ecological significance? 

 

DR MARGETTS:   Yes, I can give you an example of what one of those 

matters would be which shows you how broad the matters are, if that 5 

would be helpful? 

 

MS DAWSON:   Yes, just one example would be helpful, if you can find it 

quickly. 

 10 

DR MARGETTS:   So under the natural values matters of discretion, which is 

under 6.6.3.2, point A: “Any beneficial or adverse effects on the natural 

qualities of the waterbody and the ecology of areas within and adjacent 

to the waterbody including cumulative effects”. 

 15 

MS DAWSON:   Well, that is most everything, really? 

 

DR MARGETTS:   It is and I find that I have never had any issues when 

assessing an application with these matters because anything that I 

think of that might be an issue is covered by the matters of discretion. 20 

 

MS DAWSON:   Yes, and so there is nothing cut-off considering something 

that might be pertinent to a significant ecological site versus another? 

 

DR MARGETTS:   No. 25 

 

MS DAWSON:   All right. 

 

DR MARGETTS:   And often when assessing an application those significant 

values have been there in the past, they just haven’t been proposed in 30 

the plan, so they are still values that would be carried over. 

 

MS DAWSON:   All right, that is helpful, thank you.  And then one other 

question, we had a presentation from Mr Jordan who looked at some of 

the downstream waterways, particularly he showed us some examples 35 

on the Heathcote River and the lower reaches of the Heathcote River 

where it is very urbanised and where there isn’t a road between the 

river and the urban area.  And he talked about the inappropriateness in 

his view of a 30 metre setback for buildings in those lower reaches 

where there is no road and then the sections and the existing built 40 

developments start close by. 

 

 So I am interested in your view, this is the example he showed us, 

which is down in the lower reaches of the Heathcote in Woolston, I 

guess, and where in his measurements the backs of that industrial 45 

development and the residential sections in this reach were well into 
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the 30 metre setback.  So I am interested in your view as to the 

appropriateness and need for the 30 metre setback in this sort of 

situation in the lower rivers? 

 

DR MARGETTS:   I think in answering that question I would like to give a bit 5 

of context that the setbacks, this type of scenario isn’t just unique to the 

downstream rivers.  We find the same thing, for example, with the 

Wairarapa and Waimairi Streams where there is generally a 10 metre 

setback and that can take up a significant proportion of a site.  So I 

don’t think it is particularly unique to this but of course the setback 10 

distance is much greater. 

 

 The setback distance is based, as you know, on a number of issues and 

in downstream rivers one of the major drivers is flooding risk and in 

these sort of tidal lower reaches there is a much larger floodplain, so 15 

that is also a driver of the setback distances. 

 

 And then in terms of ecology and amenity the larger the river system 

there is sort of a relationship between having the need to have a larger 

riparian margin to support the system.  So the 30 metres has obviously 20 

come from the operative plan and I believe from the technical 

document which is attached in Alison McLaughlin’s evidence that 

details the reasoning by all the setbacks and I believe the main driver 

was for flooding with downstream rivers. 

 25 

MS DAWSON:   But there are other flooding rules in the plan regarding not 

building in floodplains or raising floor levels, or if it is a high flood 

area not allowing further building. 

 

  [9.45 am] 30 

 

 If you put the flooding to one side from an ecological point of view in a 

situation like that where the properties are already taken, I suppose they 

are private property and they are already developed, is there an 

intention that an application to, for example, put an accessory building 35 

in the rear of someone’s property would be declined from an ecological 

point of view? 

 

DR MARGETTS:   I think that is a good point that you make that it is of 

course, as I mentioned in my evidence, a case by case and so having 40 

that 30 metre setback if we didn’t have the 30 metre setback there is a 

possibility that the intrusion could be fully within that area and these 

are the type of scenarios that would come in as a consent application 

and if it was a small building that was, you know, say for example up 

to 20 metres, then that is the type of activity that we would likely 45 

consider the effects would be less than minor. 
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MS DAWSON:   From your ecological point of view? 

 

DR MARGETTS:   Well, yes, from all the matters, yes, but from my 

perspective I would be looking at something like that.  And often I 5 

think the good thing is that we can mitigate any effects and that is a 

really good thing with the consenting process. 

 

 So, yes, there might be an intrusion but if there is the ability to screen 

the intrusion with planting, which also can increase or offset or have 10 

positive benefits, say, for example, if you had a grassed area and then 

you might have an intrusion but you put in a riparian margin of some 

description, that can offset the intrusion. 

 

MS DAWSON:   All right.  Well, I might talk to Ms McLaughlin about this on 15 

the planning implications of what you have just said. 

 

DR MARGETTS:   Great. 

 

MS DAWSON:   Thank you very much. 20 

 

DR MARGETTS:   Thank you. 

 

MS DAWSON:   Thank you, Mr Daysh? 

 25 

MR DAYSH:   Could we just keep that image up.  Good morning, Dr Margetts. 

 

DR MARGETTS:   Good morning. 

 

MR DAYSH:   I was here when Mr Jordan gave us his evidence, and I think 30 

what he is saying to us that 30 metre rule would come into his backyard 

so from an ecological point of view, I think he is at 41 Heathcote 

Street, so if you look at the image and if that 30 metres came into 

someone’s backyard what are the ecological drivers behind having a 

setback in someone’s backyard, are there any? 35 

 

DR MARGETTS:   I think this example – this is the extreme example, 

obviously with a 30 metre setback. – If we don’t have a setback then 

often people build in an area that should be a functioning riparian 

margin which a riparian margin helps protect the waterways by shading 40 

and providing their own habitat. 

 

 In a scenario like this it may be that the intrusion is not going to have 

more than minor effects on ecology but that is something that needs to 

be assessed on a case by case basis because it really depends on the 45 
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site.  Sometimes that margin is needed because there is already a 

margin that is there or sometimes it may be not needed. 

 

MR DAYSH:   In your experience when people make an application under 

these sorts of rules do they need an ecological report to come to 5 

Council with their application? 

 

DR MARGETTS:   No, it depends on the situation but I believe that is mostly 

onerous and we do not usually require it.  We might require it for 

setback consents if there is a proposal to pipe or realign a waterway but 10 

generally it is an assessment that it will come to myself and I will 

provide a comment to the planner. 

 

MR DAYSH:   Yes, and do you know roughly what the time from your side 

would be to assess that in terms of cost to the applicant? 15 

 

DR MARGETTS:   It is actually relatively quick from our perspective, because 

the scenario like this we have a good understanding of the things that 

we consider and usually it is not a large application to read through, we 

can get the comments back to the planner within one to two days 20 

depending on the workload but we do prioritise consents - - - 

 

MR DAYSH:   Would you look at this within an hour, would you assess this 

and charge the applicant?  You wouldn’t charge them on two days’ 

worth of work, would you? 25 

 

DR MARGETTS:   No, sorry, I meant the response back to the planner within 

one or two days. 

 

MR DAYSH:   Response time. 30 

 

DR MARGETTS:   But it only might take, depending on the application it 

doesn’t generally take a long time, maybe one to two hours. 

 

MR DAYSH:   Thank you.  I do have one other question about stock fencing 35 

which you talk about at your 9.1 of your evidence-in-chief, page 14. 

 

  [9.50 am] 

 

 I think I am right that the Regional Council’s Management Water Plan 40 

also has stock fencing requirements and rules.  Are you aware of those? 

 

DR MARGETTS:   Only that they are there, I do not have a strong 

understanding of those rules. 

 45 
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MR DAYSH:   If they are there, would you – it is probably more of a planning 

question, but consistency between them and lack of duplication would 

be a factor for an efficient plan in your view? 

 

DR MARGETTS:   I think the difference with us under the district plan is we 5 

are maintaining these waterways so some of the fencing is relating to 

the ability to get in and maintain a waterway, and often we have seen 

fences built across waterways or either side of a waterway, so that there 

is no ability to get in and out of the channels.  So I think that, that is 

novel compared – the Regional Council does not need to look at that 10 

maintenance aspect. 

 

 And then we also have the flooding aspect that we look at – so those 

are the, I guess, I am not sure if the Regional Plan looks at fencing 

effects on ecology, but we are looking at the fencing in terms of all the 15 

assessment matters we do for setbacks which include natural hazards, 

maintenance, ecology and amenity. 

 

MR DAYSH:   I think you will find that the Regional Council’s obligations are 

around the National Policy Statement for Freshwater Management and 20 

Ecology in Waterways; so I will ask the planners about that. 

 

 Thank you, thank you very much. 

 

SJH:   Ms Huria? 25 

 

MS HURIA:   Good morning, Dr Margetts.  Did you have regard to the 

Mahaanui Iwi Management Plan in compiling this evidence? 

 

DR MARGETTS:   No, I was just looking at it from an ecological perspective 30 

but I have an understanding of the plan and I have seen comments on 

consent applications in respect to the plan from Ngai Tahu. 

 

MS HURIA:   Would it have been appropriate to have specifically read it and 

referred to it in your list of key documents? 35 

 

DR MARGETTS:   My evidence was just on ecology and amenity.  I do not 

think I am sufficiently qualified to comment on cultural effects, and I 

certainly do not when an application comes in. 

 40 

MS HURIA:   So I guess from my point of view, Ngai Tahu have placed a lot 

of emphasis on water, water issues, and so are you telling me that Ngai 

Tahu from your perspective is there – their approach to these things, 

their issues, are not of relevance to your particular job in the Council, 

dealing with water? 45 
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DR MARGETTS:   No, I am not saying that at all.  Cultural matters is one of 

the assessment matters and I agree that it is an important thing, it is just 

that I am not qualified to comment on the cultural effects of an 

application, so therefore it was not covered in my evidence – I did not 

look at that assessment matter. 5 

 

MS HURIA:   Perhaps you could explain to me how they can be separated? 

 

DR MARGETTS:   I do not know, and to flip the question around, I know they 

are related because ecology has a direct relationship with Mahinga Kai 10 

and taonga but my understanding is that they – culturally there will be 

other things that are assessed that do relate to their plan, for example, in 

their plan I know that they do not support any (INDISTINCT 3.50) at 

all into the setback. 

 15 

 So from my experience an application that comes in that has an 

intrusion in the past, they have not supported it, so I think there are 

differences there in terms of the assessment of effects. 

 

MS HURIA:   I suppose I am struggling to see why with this evidence there is 20 

not some linkage, I am not sure that it is really about – it can all be 

boxed up as “cultural”; that there are water issues of significance to 

Ngai Tahu for whatever reason and that they should be incorporated in 

some way? 

 25 

DR MARGETTS:   I think this might be better placed for Alison McLaughlin, 

as the planner to answer, I think it is probably more extending it to a 

planning question. 

 

MS HURIA:   Thank you.  Thank you, sir. 30 

 

SJH:   Judge. 

 

JUDGE HASSAN:   Thank you, sir.  Dr Margetts, on these questions perhaps 

if you do not feel able to answer just defer to Ms McLaughlin and I will 35 

check with her. 

 

 On the question of the variable setback widths, one basic question and 

it is probably in the provisions but I could not find it, at which point of 

the river is that measured from? 40 
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  [9.55 am] 

 

DR MARGETTS:   It depends on the type of the waterway so under the 

Operative Plan generally it is taken from the normal water level, but 

often there are waterways that do not have water, so for example, a hill 5 

waterway it is measured from the centre line. 

 

JUDGE HASSAN:   So does that methodology from the old plan require the 

officer to make a judgement about where that point relates to, or is it 

something the applicant can determine for themselves? 10 

 

DR MARGETTS:   We ask the applicant to get a survey done to determine the 

setback distance. 

 

JUDGE HASSAN:   Secondly, so if we have got a 30 metre setback for 15 

downstream waterways and a 20 metre setback for upstream 

waterways, is it your understanding that the reason for that difference is 

flood management? 

 

DR MARGETTS:   I wonder if it might be useful to the Panel if I pointed out 20 

which attachment details, the different setback distances - - - 

 

JUDGE HASSAN:   I am looking at page 91 of the - - - 

 

SJH:   If you could just answer the question first, and then you can qualify it if 25 

you wish to. 

 

DR MARGETTS:   That is fine, it is one of the matters that setback distances 

are assessed, the values are assessed for all of the setback distances, but 

one- - - 30 

 

JUDGE HASSAN:   Just so that I understand it.  Are you saying that I am 

wrong or right in assuming that the key difference, the driving 

difference, between an upstream and downstream setback width 

difference is flood management, is that not correct? 35 

 

DR MARGETTS:   It is not correct of the definition that we have in the current 

Plan, also downstream rivers have a significant ecological value. 

 

JUDGE HASSAN:   Right, so the next question I have got is – so what we 40 

have got in this Plan is a rollover of the former regime, in essence, on 

these matters? 

 

DR MARGETTS:   Yes. 

 45 
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JUDGE HASSAN:   And so the ecological and/or flood management and/or 

riparian management are justification for the difference, the source of 

that information, am I right, is the information that was done in 

preparation for the existing plan provisions? 

 5 

DR MARGETTS:   Yes, but we have a technical document which has been 

updated to inform the Replacement Plan. 

 

JUDGE HASSAN:   Did it change any of these assumptions or did it roll 

forward? 10 

 

DR MARGETTS:   It did not change the assumptions, it just gave more detail 

around setback distances. 

 

JUDGE HASSAN:   The last question I have got is, in terms of the assessment 15 

criteria, and your answer to Ms Dawson was along these lines, that you 

have never had trouble with the criteria in determining consent 

applications. 

 

 Do I take from that that the Council finds that it needs very generous 20 

assessment criteria in order to deal with the significant variability that 

can occur application to application? 

 

DR MARGETTS:   Yes, those assessment matters are very relevant and 

pertinent because it depends on not only the activity, the proposed 25 

activity, but also the variations in the receiving environment. 

 

JUDGE HASSAN:   And am I right to understand that those variations could 

mean, for instance, that an applicant may or may not need to do an 

ecological assessment, is that right? 30 

 

DR MARGETTS:   Yes. 

 

JUDGE HASSAN:   May or may not need to do a flooding management 

assessment, is that right? 35 

 

DR MARGETTS:   I do not provide the comments on the flooding side, I 

cannot answer that one sorry. 

 

JUDGE HASSAN:   All right, so that is for Ms McLaughlin to answer? 40 

 

DR MARGETTS:   And also Brian Norton provides expert advice on the 

flooding. 

 

JUDGE HASSAN:   May or may not need to have their application 45 

accompanied by a cultural impact assessment? 
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DR MARGETTS:   Again, I cannot answer that one, defer that to Alison. 

 

JUDGE HASSAN:   May or may not need to have their application 

accompanied by a riparian values assessment? 5 

 

DR MARGETTS:   I am not – can you explain what a riparian values 

assessment is? 

 

JUDGE HASSAN:   It might relate to recreational values or instream values 10 

associated with recreation, as opposed to ecology? 

 

DR MARGETTS:   I am not aware of that happening, but I think that 

sometimes the recreational planners might provide comment if there is 

a path or a walkway, for example, cycle path. 15 

 

JUDGE HASSAN:   All right, thank you very much. 

 

SJH:   If we looked at the grassed area between the riverbank and the private 

properties, comparing it to backyards, it looks like it may even be 20 

mown grass, doesn’t it? 

 

DR MARGETTS:   I do not know - - - 

 

SJH:   Have you been to the site? 25 

 

  [10.00 am] 

 

MS MARGETTS:   No I have not been to the site but I would wonder if that is 

not actually an esplanade reserve, I am not really, yes.  So if the site is 30 

separated by an esplanade reserve or a road as you alluded to 

assessment matters are only flooding because of that separation that has 

already occurred. 

 

SJH:   All right, well, assuming it is covered by this 30 metre setback and it 35 

goes into the backyard, if the submitter we heard from wanted to put up 

a modest garden shed he would need to apply for a resource consent, 

would he? 

 

MS MARGETTS:   If that met the definition of building in the Plan which has 40 

a set square meterage so if it was a small shed it may not be that he 

needs a - - - 

 

SJH:   Or a larger shed – men and their sheds? 

 45 
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MS MARGETTS:   Yes, well, then yes if he triggers the building rule he would 

be required. 

 

SJH:   And can you tell me where I’d find in the section 32 report a benefits 

analysis of the costs of that as compared to the benefits of what is being 5 

reserve. 

 

MS MARGETTS:   Sorry, I cannot answer that.  I would defer that to Alison. 

 

SJH:   So could Ms McLaughlin answer that for me? 10 

 

MS MARGETTS:   I am not sure. 

 

SJH:   And did you give any thought at all to the Statement of Expectations and 

the Strategic Directions chapter when you did your evidence and your 15 

assessments and your recommendations? 

 

MS MARGETTS:   Yes I did, yes, have it with me. 

 

SJH:   So the reduction of regulation, the reduction of cost - - - 20 

 

MS MARGETTS:   Yes. 

 

SJH:   - - - simplified process – you want a decent shed in your backyard, a 

resource consent?  How does that marry up? 25 

 

MS MARGETTS:   Well, I think that – so in my evidence I know there were a 

number of things that I felt were going to make things more onerous 

but in terms of this I can understand that when it comes in the effect is 

maybe less than minor, but there is still the potential that if you did not 30 

have that setback someone could completely fill that setback with 

building. 

 

 And so, I guess, as with any consenting application there will be ones 

that are on the lower end of effects that do get captured. 35 

 

SJH:   Just finally, following up what Ms Huria put to you, don’t you think you 

really should have looked at the Ngai Tahu position in preparing your 

evidence, taken their concerns into account? 

 40 

MS MARGETTS:   I know that there is an assessment.  There are cultural 

matters are considered in the setback. 

 

SJH:   No, that was not my question to you. 

 45 

MS MARGETTS:   Sorry, I disagree.  I have no - - - 
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SJH:   So it is not something you think you need to consider at all? 

 

MS MARGETTS:   I think the setback rule does need to be considered and the 

planners need to consider it but - - - 5 

 

SJH:   You consider it as something you do not need to consider at all. 

 

MS MARGETTS:   I provide advice on ecology. 

 10 

SJH:   Please answer my question. 

 

MS MARGETTS:   I am sorry, I don’t - - - 

 

SJH:   You do not need to consider it? 15 

 

MS MARGETTS:   I need to have an understanding of it but I do not think I 

need to provide advice on cultural effects. 

 

SJH:   We are not talking about advice.  Thinking about taking it account in the 20 

preparation of your evidence. 

 

MS MARGETTS:   I have considered it, I guess, in terms of I understand the 

assessment matters but I don’t - - - 

 25 

SJH:   So, you have considered it but it is not mentioned in your evidence, that 

consideration? 

 

MS MARGETTS:   I do not feel qualified to comment on cultural effects. 

 30 

SJH:   All right, anything arising, Mr van Mierlo? 

 

MR VAN MIERLO:   No sir, thank you. 

 

SJH:   Mr Laing? 35 

 

MR LAING:   No, sir. 

 

<THE WITNESS WITHDREW [10.03 am] 

 40 

MR LAING:   Just one matter of clarification if it helps the Panel; the way that 

the banks are defined and measured is at 6.11.5.3, it is at rear of the 

Proposal but unfortunately, it has not got a number.  6.11.5.3 

Interpretation of Banks and Water Bodies. 

 45 

JUDGE HASSAN:   Have you got a page number? 
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MR LAING:   Unfortunately, Judge, there is no page reference. 

 

MR DAYSH:   It is 177, in the 4 March version. 

 5 

JUDGE HASSAN:   In other words, that is information for the applicant as 

well. 

 

MS DAWSON:   Can I ask, I understand in Dr Margetts’ evidence she has 

recommended some further definitions and some slight tweaks and 10 

changes to the way the measurements are done with the definition of 

“top of bank” for example. 

 

  [10.05 am] 

 15 

MR LAING:   Yes, so I thought that is as there but then with some minor 

changes, to make the thing easier because it is very important that you 

get accuracy and it is important that applicants can understand what 

they have to do in terms of measurement. 

 20 

JUDGE HASSAN:   Thanks, Mr Laing. 

 

SJH:   All right, thank you. 
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<ALISON MCLAUGHLIN, affirmed [10.05 am] 
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<EXAMINATION BY MR LAING [10.06 am] 

 

MR LAING:   Good morning, Ms McLaughlin. 

 

MS MCLAUGHLIN:   Good morning. 5 

 

MR LAING:   Your full name is Alison McLaughlin? 

 

MS MCLAUGHLIN:    Yes, that is correct. 

 10 

MR LAING:   And you hold the position of policy planner at Christchurch City 

Council? 

 

MS MCLAUGHLIN:   Yes, I do. 

 15 

MR LAING:   And your qualifications and experience here at 1.2 of your 

evidence-in-chief for this chapter? 

 

MS MCLAUGHLIN:   Yes, that is correct. 

 20 

MR LAING:    And that evidence is dated 4 February 2016. 

 

MS MCLAUGHLIN:   Yes. 

 

MR LAING:   And the section dealing with water body setbacks starts on 25 

page 46.  Could you just have a look at that and make sure that is the… 

 

 

MS MCLAUGHLIN:   Yes, that is correct. 

 30 

MR LAING:   Thank you and you have prepared a rebuttal statement dated 

25 February 2016. 

 

MS MCLAUGHLIN:   Yes, that is correct. 

 35 

MR LAING:   Do you want to make any corrections to your evidence? 

 

MS MCLAUGHLIN:   I am sorry I do have a few corrections. 

 

MR LAING:   Yes, we will just go to them slowly. 40 

 

MS MCLAUGHLIN:   The first one is paragraph 57.2. 

 

MR LAING:   Evidence-in-chief? 

 45 
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MS MCLAUGHLIN:   Sorry, yes, of my evidence-in-chief – and it is clause C 

on page 87 and the reference to figure, should be “figure 8”. 

 

MR LAING:   And your next one? 

 5 

MS MCLAUGHLIN:    In 57.6 at the end of the third line the reference to 

“figure 8” should be “figure 10”. 

 

MR LAING:   Thank you. 

 10 

MS MCLAUGHLIN:   And in 57.7 the reference to “figure X” should be 

“figure 11”.  On page 503, there is a table, 3.5 of the “Proposed 

Setback Widths for Water Bodies”; so this was the addendum to the 

technical report.  The distance for hill waterways in the Rural 

Environment should be “15 metres”, not “10 metres”. 15 

 

MR DAYSH:   Can we just pause there, sorry, it is page 503? 

 

MS MCLAUGHLIN:   Yes, page 503.  There is a table 3.5.  So under the “Hill 

Waterway” column in the “Rural Environment”, the distance should be 20 

“15 metres”, not “10 metres”. 

 

MR LAING:   And page 508, I think. 

 

MS MCLAUGHLIN:   508, in the row titled “Natural Hazards” – that is just 25 

for Christ’s College.  The first bullet point should be deleted where it 

says “steep banks particularly on the north side”. 

 

  [10.10 am] 

 30 

MR LAING:   And lastly? 

 

MS MCLAUGHLIN:   And on page 530, where it says “appendix X” it should 

be “attachment J”. 

 35 

MR LAING:   I also believe that you have another correction to make which 

will need a slightly longer explanation, so if you could deal with that 

now. 

 

MS MCLAUGHLIN:   So we have provided an exhibit for the panel this 40 

morning.  In my revised proposals, my evidence-in-chief I accepted the 

solution from Ngai Tahu to replace references to silent file areas with 

the term Sites of Ngai Tahu Cultural Significance. 
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 My understanding from reading Ms Ferguson’s evidence at that time 

was that the term would not extend the number of sites it would apply 

to. 

 

 I understand now from further discussions with Ms Ferguson that that 5 

work is still ongoing and that it was premature to accept that 

submission point.  So I have marked on the exhibit that the term should 

revert to silent file areas until that work has been completed and then 

there can be appropriate constitutional amendments to that section. 

 10 

 And I have also noted on that exhibit one or two places where the note 

to notify tangata whenua was not consistently removed from the points 

in my submission, of my position in my evidence. 

 

MR LAING:   Thank you.  Does the panel wish to give that an exhibit number 15 

or is it, or how? 

 

SJH:   Exhibit #19, thank you. 

 

EXHIBIT #19 – TRUNCATED AMENDMENTS TO REVISED 20 

PROPOSAL WITH RESPECT TO SONTCS 

 

MR LAING:   Exhibit  19 – so subject to those corrections you now confirm 

your evidence is true and correct? 

 25 

MS MCLAUGHLIN:   I do. 

 

MR LAING:   And could you now turn to your highlights package please. 

 

MS MCLAUGHLIN:  The propose Plan generally requires restricted 30 

discretionary consent for most buildings and earthworks within a 

specified distance of a waterbody.  The purpose of these requirements 

are to allow for an assessment of impacts of development on natural 

hazard and ecological, cultural and landscape values, and access for 

maintenance of public recreation. 35 

 

 The Plan includes several classifications depending on the size of the 

waterbody, identified ecological values and other characteristics.  The 

size of the setback depends on the type of waterbody and the 

environment in which it is found.  The Plan identifies three areas based 40 

on groups of zones – city and settlement, rural, and natural areas – and 

includes different rule packages for each.  This reflects the variety of 

waterbodies found in the district and the different outcomes anticipated 

in different areas. 

 45 
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 While the notified version of the Plan included a requirement to consult 

with tangata whenua for any application in respect of an upstream or 

downstream waterway, I agree with Kennaway Park that this 

requirement could be removed.  Consent planners are required under 

section 95 to assess respective parties and using the further work being 5 

undertaken for the sites of Ngai Tahu cultural significance should allow 

concerns of planners to identify the need to consult with tangata 

whenua with respect to the specific waterbodies. 

 

 I consider this would potentially be more efficient than sending 10 

multiple applications, with respect to upstream or downstream 

waterways, for comment, particularly where these are not waterways 

that have been identified as sites of Ngai Tahu cultural significance. 

 

 Ngai Tahu have started with a default activity status for buildings and 15 

earthworks and the setback to be discretionary rather than restricted 

discretionary.  I rely on Dr Margett’s view that the matters of discretion 

are comprehensive and provide for an appropriate level of assessment 

without requiring a discretionary consent, except in specific areas 

identified in the plan. 20 

 

 Kennaway Park have submitted seeking that the waterbody setback be 

reduced from 30 metres to 20 metres in the Portlink industrial area 

because the ODP already identifies a combined storm water 

management area and utility recreation reserve of more than 30 metres 25 

on the site.  I do not support reduction of the setback distance because 

the waterway setback rules serve a different function to the esplanade 

reserve and because buildings are generally not anticipated in that area 

by the ODP so the rules are not particularly onerous. 

 30 

 The rules in the ODP or the provisions of the esplanade reserve do not 

in my mind replace the need for waterbody setbacks to apply to the site 

because the setbacks manage the impacts of earthworks on land 

drainage and any future buildings’ restructures within the esplanade 

reserve. 35 

 

 Kennaway Park have also sought a site-specific exemption to the 

impervious surfacing standard to allow for the creation of a waterway 

in the esplanade reserve.  I consider that this relief could be achieved 

by clarifying that the definition of impervious surfacing does not apply 40 

to un-compacted gravel and by retaining the notified 30 metre setback 

which will provide for a larger area of impervious surfacing on the site. 

 

 With regard to springs, based on Dr Margett’s evidence; I agree that 

springs are included in the RMA definition of waterbody as parts of 45 

aquifers.  I do not oppose Ngai Tahu’s submission to added 
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clarification to this effect to the definition, but I do not support 

extension of setbacks to springs that have not already been identified in 

the notified version. 

 

 A number of the sites identified as sites of Ngai Tahu cultural 5 

significance include springs.  I think the appropriate method for 

protecting these sites can be considered as part of further work 

undertaken for the National Cultural Heritage Proposal. 

 

  [10.15 am] 10 

 

 Springs are also identified in some of the ODPs and have provisions for 

their protection. 

 

 There is a policy framework in the Subdivision chapter and also 15 

potentially through a Strategic Directions objective for freshwater for 

the protection of springs.  There is also an issue with springs moving in 

different areas and emerging in new places or not being visible at the 

time of development which makes management through a general 

setback rule more difficult. 20 

 

 On the definition of spring, discussions are ongoing between 

Mr Stevenson, Ms Legarth, Ms Aston and myself, and we are hoping to 

reach an agreed position to file with the Panel before the Definitions 

hearing. 25 

 

 My evidence also references a Strategic Directions objective for 

freshwater.  The parties have prepared a memo to be filed with the 

panel shortly relating to this objective and the need for it to be 

considered with the further work being undertaken on the sites of Ngai 30 

Tahu cultural significance. 

 

 Thank you. 

 

SJH:   Thank you.  Mr van Mierlo? 35 

 

<CROSS-EXAMINATION BY MR VAN MIERLO [10.16 am] 

 

MR VAN MIERLO:   Thank you, sir.  Good morning, Ms McLaughlin. 

 40 

MS MCLAUGHLIN:   Good morning. 

 

MR VAN MIERLO:   At paragraph 1.7, of your evidence-in-chief, you list the 

key documents you have used, or referred to, in forming your view 

while preparing your evidence; you have not listed the NPS for 45 

Freshwater Management 2014, have you? 
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MS MCLAUGHLIN:   I am sorry, I do not have the section in front of me but I 

have got section in relation to waterbody setbacks but maybe if you 

could just bring up - - - 

 5 

MR VAN MIERLO:   I am sorry, I cannot quite hear your answer. 

 

MS MCLAUGHLIN:   If we could bring up, I can confirm on the monitor, I 

have only got the section related to the waterbodies effects. 

 10 

MR VAN MIERLO:   Do you not have a copy of your statement of evidence 

with you? 

 

MS MCLAUGHLIN:   I have the relevant section to waterbody setbacks but 

not, because that is in a different part of it. 15 

 

MR VAN MIERLO:   Okay, it is on the screen, paragraph 1.7. 

 

MS MCLAUGHLIN:   So this was the - - -  

 20 

MR VAN MIERLO:   The NPS for Freshwater Management? 

 

MS MCLAUGHLIN:  No, it is not included there.  It is included in my 

section 32. 

 25 

MR VAN MIERLO:   You agree it is directly relevant to waterbody setbacks? 

 

MS MCLAUGHLIN:   Yes I do. 

 

MR VAN MIERLO:   And the Replacement Plan must give effect to the NPS? 30 

 

MS MCLAUGHLIN:   Yes. 

 

MR VAN MIERLO:   Now, you also have not listed the New Zealand Coastal 

Policy Statement 2010, have you? 35 

 

MS MCLAUGHLIN:   Not in my evidence but it is in my section 32. 

 

MR VAN MIERLO:   So you agree that, again, it is highly relevant? 

 40 

MS MCLAUGHLIN:   Yes, I do. 

 

MR VAN MIERLO:   Are you familiar with the NZCPS and the NPS for 

Freshwater Management? 

 45 

MS MCLAUGHLIN:   Yes, I am. 
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MR VAN MIERLO:   They both have quite specific directional objectives and 

policies regarding iwi engagement, don’t they? 

 

MS MCLAUGHLIN:   Yes, they do. 5 

 

MR VAN MIERLO:   Now I put it to you that this revised proposal does not 

give effect to these objectives and policies regarding iwi engagement. 

 

MS MCLAUGHLIN:   Well I think the objectives and policies do refer to the 10 

need to consider cultural values in the assessment of any applications. 

 

MR VAN MIERLO:  Yes, but the requirement for Council to consult with 

Ngai Tahu regarding upstream and downstream waterways in terms of 

application and consent within them, has been deleted in the revised 15 

proposal, hasn’t it? 

 

MS MCLAUGHLIN:   Yes on the basis that that assessment could be done as 

part of the assessment of affected parties under section 95. 

 20 

MR VAN MIERLO:   Do you see any difference between Council consulting 

with Ngai Tahu and Council undertaking assessments as to who 

affected parties are under section 95 et cetera in the Act? 

 

MS MCLAUGHLIN:   Yes, I think they are different. 25 

 

MR VAN MIERLO:  They are different.  Now returning back to your 

paragraph 1.7, if we could have that on the screen again, please; you 

have not referred to the Te Wai Ora Joint Management Plan, or the 

National Water Conservation order for Te Wai Ora, Lake Ellesmere. 30 

 

MS MCLAUGHLIN:   No I have not. 

 

MR VAN MIERLO:   Would you agree that they are both directly relevant 

statutory documents? 35 

 

MS MCLAUGHLIN:   Yes they are. 

 

MR VAN MIERLO:   I would like you now to refer to map 5 on page 93 of 

appendix A to your evidence-in-chief.  Do you have that, we will be 40 

able to get that on the screen, that is map 5 page 93, appendix A to your 

evidence-in-chief. 

 

MS MCLAUGHLIN:   Sorry, appendix A? 

 45 

MR VAN MIERLO:   Yes, appendix A, page 93. 
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MS MCLAUGHLIN:   Yes.  This is the map of Halswell ODP? 

 

  [10.20 am] 

 5 

MR VAN MIERLO:   No, it’s map 5, it is appendix 6.11.5.4.5. 

 

MS MCLAUGHLIN:   I am sorry, is it my evidence or my- - - 

 

MR VAN MIERLO:   Your appendix A to your evidence-in-chief. 10 

 

MS MCLAUGHLIN:   Sorry, I do not have that one. 

 

SJH:   Did you advise the Secretariat beforehand that you wanted this brought 

up, Mr van Mierlo? 15 

 

MR VAN MIERLO:   Not in relation to this document, no sir. 

 

SJH:   Well, it would be rather helpful if they know what you are going to be 

looking at. 20 

 

MR VAN MIERLO:   I understand, sir. 

 

SJH:   Try to find it. 

 25 

MR VAN MIERLO:   Here we go, map 5, yes, several pages down. 

 

 I am sorry – obviously I am working off a different version, we will 

have to leave it. 

 30 

SJH:   Well what page is it, did you say it was 193? 

 

MR VAN MIERLO:   Page 93. 

 

SJH:   93? 35 

 

MR VAN MIERLO:   Yes. 

 

SJH:   That one? 

 40 

MS MCLAUGHLIN:   This is the map of Banks Peninsula in the Revised 

Proposal. 

 

SJH:   It is 90, it has got 90 on the bottom, although it came up with 93 – it is 

94 at the top, is that the one? 45 
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MR VAN MIERLO:   No, sir. 

 

SJH:   Well that is page 93, I am not sure what you are working off. 

 

MR VAN MIERLO:   Yes, sir, clearly the document I was working off had a 5 

different page number, I apologise, sir. 

 

MS MCLAUGHLIN:   It is the Revised Proposal that you referring to, is it a 

map of Banks Peninsula? 

 10 

MR VAN MIERLO:   It is the map of Banks Peninsula water body 

classification. 

 

MS MCLAUGHLIN:   So it is appendix 6.11.5.4.5 of the Revised Proposal? 

 15 

MR VAN MIERLO:   Yes. 

 

MS MCLAUGHLIN:   Yes. 

 

MR VAN MIERLO:   Do you agree that that map does not show any water 20 

body setbacks for Te Waiohua or being Lake Ellesmere or Wairewa, 

Lake Forsyth? 

 

MS MCLAUGHLIN:   On the planning maps, those are an error in the notified 

version in terms of it not using the correct symbol that is typically used 25 

for an environment asset water body setbacks. 

 

 So the Christchurch City Council put in a submission requesting that 

those maps be updated to show the application of the environmental 

asset waterbody setback, the symbol on those maps. 30 

 

MR VAN MIERLO:   So do you agree that that is an error that needs to be 

corrected? 

 

MS MCLAUGHLIN:   Yes, I have supported correcting it in my evidence. 35 

 

SJH:   And has been corrected? 

 

MS MCLAUGHLIN:   Yes. 

 40 

MR VAN MIERLO:   Do you know whether the setback has been set at or 

below 1.2 metres above sea level for the lake bed? 

 

MS MCLAUGHLIN:   The methodology in the notified plan related to those 

normal water levels.  We have had some submissions from ECan in 45 

terms of using top of the bank which I discussed in my evidence, I do 



 Page 1357 

  

Ch6: General Rules and Procedures Commenced 11.03.16 

not propose that in principle but there would be some practical 

difficulties around potentially accepting that submission point, but it is 

not based on – it is not specific to a specific measurement used for 

Lake Ellesmere or Lake Forsyth. 

 5 

MR VAN MIERLO:   When preparing your evidence did you consider the 

Ngai Tahu submission on Chapter 9, which relates to sites of Ngai 

Tahu cultural significance? 

 

MS MCLAUGHLIN:   I have spoken with Shirley Ferguson who is responding 10 

to that submission in terms of the general approach that she has taken 

in terms of identifying Ngā wai in future works in chapter 9.5, so I have 

considered that work but because it is ongoing it is difficult to achieve 

alignment with it. 

 15 

MR VAN MIERLO:   So would you agree that the sites to which waterbody 

setbacks have attached, have not been aligned to the Ngā wai sites 

identified in the Ngai Tahu submission? 

 

MS MCLAUGHLIN:   No, because work is ongoing, we are still working on 20 

the alignment.  So I think we have a workshop next week in terms of 

trying to achieve that alignment between what is proposed for those 

sites and what was notified in the waterbody setbacks. 

 

MR VAN MIERLO:   So would you agree that given that work is ongoing, 25 

there may be a need to come back and revisit the sites to which 

waterbody setbacks are attached under this proposal? 

 

  [10.25 am] 

 30 

MS MCLAUGHLIN:   I think potentially there could be consequential 

amendments to the waterbody setbacks as a result of what the outcomes 

are in Chapter 9 for the Ngā wai sites. 

 

MR VAN MIERLO:   Was that agreement – sorry, I just did not quite catch 35 

that, could you repeat your answer please? 

 

MS MCLAUGHLIN:   Sorry, what was the question again? 

 

MR VAN MIERLO:   Would you agree that given that that is work in progress, 40 

there may be a need to come back and revisit the waterbodies to which 

setbacks have been attached, under this proposal? 

 

MS MCLAUGHLIN:   Yes, I think there is a need to achieve alignment 

between the waterbody setbacks and what happens with Chapter 9. 45 
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MR VAN MIERLO:   Just finally in relation to the definition sites of Ngai 

Tahu cultural significance; do I understand from your summary that 

there is further work in progress on that, and you have acknowledged 

that? 

 5 

MS MCLAUGHLIN:   Yes. 

 

MR VAN MIERLO:   Yes, so I understand you are not offering an opinion 

either way at this stage in relation to that change, from silent file to 

sites of Ngai Tahu cultural significance? 10 

 

MS MCLAUGHLIN:   No, I am not offering an opinion on it, just noting that 

that work has not concluded at this point, so it was returned to as accept 

replacement. 

 15 

MR VAN MIERLO:   Thank you, thank you, sir, nothing further. 

 

SJH:   Thank you.  Ms Crawford? 

 

<CROSS-EXAMINATION BY MS CRAWFORD [10.26 am] 20 

 

MS CRAWFORD:   Good morning, Ms McLaughlin.  I am here for 

Kennaway, submitter No. 2368, and just to note agreement has been 

reached on some of the matters raised and I thank you for that, so will 

that deal with the issue of the suggested requirements you managed to 25 

consult with Ngai Tahu, I understand. 

 

 And also the definition of “impervious surface” – and Ms Aston will 

come to that shortly when she gives her evidence – but I am just going 

to ask you some questions in relation to two remaining matters; the first 30 

one is the setback, and the second one is how the 10 percent impervious 

surface rule applies in the case of Portlink Industrial Park. 

 

 Were you here when Dr Margetts gave her evidence earlier this 

morning? 35 

 

MS MCLAUGHLIN:   Yes, I was. 

 

MS CRAWFORD:   So you would agree with her view as an ecologist, that 

when you assess setback it really depends on the site? 40 

 

MS MCLAUGHLIN:   Yes. 

 

MS CRAWFORD:   Are you familiar with the Portlink site? 

 45 
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MS MCLAUGHLIN:   I am familiar with the ODP, I have not done a site visit 

to that site, no, sorry. 

 

MS CRAWFORD;   Sir, Ms McLaughlin was provided with a scheme plan that 

updates the staging of Portlink yesterday, I have given it to my friend 5 

for the Council, if I may provide this to the Panel and if you are 

comfortable. 

 

SJH:   Yes, we will make it exhibit 19, presumably this will be formally 

produced – 20, sorry. 10 

 

EXHIBIT #20 – MAP SCHEME PLAN FOR PORTLINK AREA 

 

MS CRAWFORD:   It may need to be produced through Ms McLaughlin, 

otherwise I am content that it is done - - - 15 

 

SJH:   Well, we do not need to be very formal about it, it is identified and the 

source is your client. 

 

MS CRAWFORD:   Thank you.  Ms McLaughlin, you have this document in 20 

front of you? 

 

MS MCLAUGHLIN:   Yes, I do. 

 

MS CRAWFORD:   And this is the document titled “Scheme Plan”; it sets out 25 

the staging of the Portlink development, doesn’t it? 

 

MS MCLAUGHLIN:   It is the staging plan for the Portlink development? 

 

MS CRAWFORD:   Yes. 30 

 

MS MCLAUGHLIN:   Yes. 

 

MS CRAWFORD:   And I appreciate you have not visited the site, but are you 

aware that the site has been partially developed? 35 

 

MS MCLAUGHLIN:   No, I was not aware of what stage of development it 

was in. 

 

MS CRAWFORD:   Right, well are you aware that it holds consents to fill that 40 

have been implemented? 

 

MS MCLAUGHLIN:   I am not familiar with what consents it has been 

granted. 

 45 
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MS CRAWFORD:   Okay, well, did you look into the consenting and zoning 

history of Portlink when preparing your evidence? 

 

MS MCLAUGHLIN:   No, I looked at the impact of what ODP would be in 

terms of the setbacks and requirements that those would potentially 5 

impose. 

 

MS CRAWFORD:   Okay, you may not be able to assist then but I will just ask 

the question, sir, if you just bear with me. 

 10 

 Are you aware that the ODP was developed following an extensive 

rezoning process that included assessments on flood management, 

ecology, landscape, ornithology and other matters? 

 

MS MCLAUGHLIN:   I am not familiar with the process behind the 15 

development of the ODP. 

 

MS CRAWFORD:   Okay, I probably cannot take that further, sir.  The panel 

has heard from Portlink in Stage 1 - - - 

 20 

SJH:   Yes. 

 

MS CRAWFORD:   - - - so you are familiar with that.  Ms McLaughlin, in 

relation to the impervious surface rule, are you aware that the 

pedestrian access way was included at the Council’s request? 25 

 

MS MCLAUGHLIN:   No, I am not familiar with the process of development 

of the ODP. 

 

MS CRAWFORD:   You did mention earlier on, we have reached agreement 30 

on this point between Kennaway and the Council, that the definition be 

amended to cater for gravelled pathways, did I hear that correctly? 

 

MS MCLAUGHLIN:   Yes, and compacted gravel. 

 35 

MS CRAWFORD:   Are you aware that the Council, in fact, requires that to be 

paved? 

 

MS MCLAUGHLIN:   I am not aware of what the requirements were for the 

ODP. 40 

 

  [10.30 am] 

 

MS CRAWFORD:   Well, let us assume that is the case; if the cycleway that 

has been put in at the Council’s request for Portlink is paved, would 45 

that not breach the impervious surface rule? 
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MS MCLAUGHLIN:   It would depend on the width of the cycleway.  So if it 

was a 30 metre setback they could have a three metre, as of right, 

impervious surface for the pathway, there would be no restriction on 

impervious surfacing. 5 

 

MS CRAWFORD:   I think you will find Ms McLaughlin that if it is a 

three metre wide paved cycleway in this area it would probably amount 

to about 15 percent.  Which would breach the rule, would it not? 

 10 

MS MCLAUGHLIN:   If it is a 30 metre setback then it could be a three metre 

cycleway as 10 percent along the length of it.  I think Portlink has 

sought that the setback be reduced to 20 metres and that would result in 

15 percent 

 15 

MS CRAWFORD:   Yes. 

 

MS MCLAUGHLIN:   But I have not supported the relief of reducing the 

setback to 20 metres. 

 20 

MS CRAWFORD:   But given this is a feature being proposed by the Council 

– In fact required by the Council to pave the cycleway – this will result 

in Portlink having to apply for a consent for the cycleway, won’t it, if 

the 20 metre setback is agreed? 

 25 

MS MCLAUGHLIN:   It would depend on the width of the cycleway, and 

again I have not supported reducing the setback width. 

 

MS CRAWFORD:   You understand as a planner these sorts of controls are 

imposed at subdivision, typically? 30 

 

MS MCLAUGHLIN:   Sorry, which sorts of controls? 

 

MS CRAWFORD:   The cycleway – so if we accept your rule and apply it to a 

tailored site-specific zone, that is going to increase reliance on 35 

consenting, is it not? 

 

MS MCLAUGHLIN:   It would depend on the specific circumstances and the 

zone and - - -  

 40 

MS CRAWFORD:   Indeed.  Here we have Portlink, which is a tailored zone, it 

has been through an extensive process, hasn’t it? 

 

MS MCLAUGHLIN:   Yes, it has been through an ODP process. 

 45 

MS CRAWFORD:   That is all I have sir, thank you. 
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SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:   Thank you Ms McLaughlin.  I have one preliminary question, 

and it is about the inclusion of the National Grid or – I cannot 5 

remember whether it is National Grid, or Orion setback provisions 

within section 6.6 – the non-complying activity rules for sensitive 

activities and buildings within the centre line of the National Grid have 

been included in this set of rules. 

 10 

 And it may be that I have not understood it correctly, but why is there a 

need for those rules in this chapter when those rules are also included 

in the zone chapters for the zones that would also apply to these 

setbacks? 

 15 

MS MCLAUGHLIN:   I think the concern was around the exemption in the 

water body setbacks of – there is an exemption in the earthworks rules 

within the body setbacks if the water body setbacks earthworks rules 

replace the general earthworks rules. 

 20 

 So I think the concern I think from Transpower was around those 

exemptions and how they would apply with respect to activities that 

were inside the setbacks.  So there was unfortunately a need for some 

duplication of the provisions in the earthworks chapter within those 

areas. 25 

 

MS DAWSON:   Yes, so whereby the rules in the zones would still continue to 

apply that relate to land use activities in those zones, but the set of rules 

that has gone into the earthworks chapter of parts of Chapter 8, I 

understand. 30 

 

 So the earthworks rules and the water body chapter supersede or are 

instead of the earthwork rules in Chapter 8, and so therefore the 

earthworks provisions relating to National Grid needs to be replicated 

in here? 35 

 

MS MCLAUGHLIN:   Yes. 

 

MS DAWSON:   Yes, all right, thank you for helping me with me.  So now I 

just want to talk to you about this matter that we talked to Dr Margetts 40 

about, and my fellow Commissioners may well follow up with more 

questions as well.  So I understand, we looked at a particular example 

in a downstream waterway, which happened to be 30 metres. 

 

 But as Dr Margetts said the same situation where private property 45 

comes into the setback areas would apply in many different waterways.  
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Like for example she mentioned the Wairarapa Stream, for example, 

where there might be a 15 or 10 metre, I cannot remember what. 

 

 So in some situations, like the upstream water, there must be many 

situations, am I right that there are many situations where the private 5 

property goes right, if not to the centre of the waterway, then a least to 

the bank of the waterway? 

 

MS MCLAUGHLIN:   Yes, particularly for the waterways, that are not 

downstream waterways. 10 

 

  [10.35 am] 

 

MS DAWSON:   Yes, so the upstream waterway, yes. 

 15 

 So in that situation the earthworks and buildings rules in this chapter 

would be applied within that setback and that may have implications 

for ecological values, for example – or I think culturally values – and 

an assessment is made, whether it is for earthworks or buildings. 

 20 

 And then we have got these situations, the example in that photo we 

showed previously where there is a large, there could be a large area of 

public land, a road or an esplanade reserve, but there is still a setback 

into the property behind that. 

 25 

 So I just want to make sure I understand the purpose of that setback 

that might be beyond the esplanade reserve or the local propose reserve 

or whatever it is.  Because I think Dr Margetts, she said in passing that: 

“Well, if there is a road or an esplanade reserve the assessment matters 

would only relate to flooding” – I cannot see where that is. 30 

 

 So could you just explain that situation to me? 

 

MS MCLAUGHLIN:   There is an exemption in each of the restricted 

discretionary rules, so at the end of activity specific standards – If we 35 

look at, for example, RD1. 

 

MS DAWSON:   So RD1 for which is - - -  

 

MS MCLAUGHLIN:   For, is whatever, for - - - 40 

 

MS DAWSON:   - - - yeah, which is safe for urban waterways. 

 

MS MCLAUGHLIN:   - - - the urban waterways, RD1. 

 45 

MS DAWSON:   Which is earthworks and a waterway setback. 
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MS MCLAUGHLIN:   Yes, if you look at the column on the right and go down 

to the end this is -- - 

 

MS DAWSON:   Exception? 5 

 

MS MCLAUGHLIN:   - - - exception for sites adjoining downstream 

waterways with features in-between the site and the waterway. 

 

MS DAWSON:   So where there is a legal road, an esplanade reserve or a 10 

whatever, between - - -  

 

MS MCLAUGHLIN:   Between the downstream waterway and the site being 

assessed then the matters of discretion are restricted to natural hazards. 

 15 

MS DAWSON:   Okay.  So the same – a consent will still be required, but it is 

more confined? 

 

MS MCLAUGHLIN:   Yes, and it is primarily to look at effects on over – I 

think (INDISTINCT 2.22) - - - 20 

 

MS DAWSON:   Yes. 

 

MS MCLAUGHLIN:   - - - the best person to respond to it – but my 

understanding is that it is in order to assess effects on overland flow 25 

paths and the overall flood storage capacity, and also to look to some 

extent at flooding risk to that site, and the transfer of flood hazards to 

other sites. 

 

MS DAWSON:   All right, so say that area of grass on that photograph there 30 

was an esplanade reserve; that would be a classic example of where 

that would apply? 

 

MS MCLAUGHLIN:   Yes, it is in a (INDISTINCT 2.49) reserve. 

 35 

MS DAWSON:   It is, yes. 

 

MS MCLAUGHLIN:   Yes. 

 

MS DAWSON:   All right, so my next part of the question is, and we have a lot 40 

of hearings on natural hazard rules, and are you familiar with the 

extensive new package of natural hazard rules that have gone into this 

plan as compared with the Operative Plan? 

 

MS MCLAUGHLIN:   I am familiar with the decision version of the flood 45 

management areas - - - 
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MS DAWSON:   Yes. 

 

MS MCLAUGHLIN:   - - - in terms of the requirements to raise floor levels, 

and the earthworks rules within those areas. 5 

 

MS DAWSON:   And in stage 2 Natural Hazards you understand that we have 

had now another set of rules that relate to flood ponding and flood 

capacity, and also high flood hazard, which in this situation could be 

where the velocity or depth is high. 10 

 

 So is there anything that is not covered by those natural rules that in a 

natural hazard sense needs to be covered by these setback rules; how do 

they work together? 

 15 

MS MCLAUGHLIN:   In terms of the flood management areas, they are 

managing earthworks and filling as well, but they have a permitted 

standard for earthworks, and within the water body setbacks there is no 

permitted standard, because it is a more sensitive art because it is closer 

to the waterway.  So it sort of sits on top of those flood management 20 

areas, which might be significantly larger than just the immediate area 

near the waterway. 

 

MS DAWSON:   But the high flood hazard rules are those immediate areas 

near the waterway where there are additional hazard rules that have 25 

come through stage 2 Natural Hazards. 

 

 I mean, I am just struggling to understand why matters of flood 

capacity or effect of flooding on buildings, or effect on earthworks on 

displacement of flood capacity or flood flow – which are all matters 30 

covered, or we have been told – are covered by the natural hazard rules. 

 

 Why is there a need to cover natural hazards again in these setback 

rules, especially where it is the only thing that has been covered? 

 35 

MS MCLAUGHLIN:   I think, I would really need a storm water engineer to 

be able to answer the question. 

 

MS DAWSON:   Yes. 

 40 

MS MCLAUGHLIN:   In terms of where the sites, yes, I would really need to 

consult with the storm water engineers, I am sorry. 
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  [10.40 am] 

 

SJH:   Well, if you cannot justify the duplication you just need to say you are 

not in a position to do that, Ms McLaughlin, and we will have to seek 

the information somewhere else. 5 

 

 So, would it be fair to say that the questions being asked about that 

duplication, you are not in a position to answer that?  I am not being 

critical because of that, I am just saying. 

 10 

MS MCLAUGHLIN:   I am not familiar enough with the methodology used to 

identify the high flood management areas. 

 

SJH:   Mr Laing, you might like to take a note of that and we can cover it off 

some other - - -  15 

 

MR LAING:   Thank you, sir. 

 

SJH:  Well, it is something you might like to comment on a bit later, 

Ms Crawford, as well. 20 

 

MS DAWSON:   My final question is and I am sorry, I could have missed this 

in all the paperwork, the freshwater strategic objective, everyone says it 

is still to come.  Is it still to come? 

 25 

MS MCLAUGHLIN:   Yes, we are still drafting but I believe there is a memo 

that should be filed today regarding the progress on that 

(INDISTINCT 1.22). 

 

MS DAWSON:   And who are the parties that have been involved in that 30 

discussion? 

 

MS MCLAUGHLIN:   It is the Council and Ngai Tahu and the Crown. 

 

MS DAWSON:   And the Crown, all right.  Thank you. 35 

 

SJH:   Thank you, just on that; it may be that the answer simply is that 

Mr Norton, because there was no cross-examination and the Panel 

indicated they did not have questions if he could be called very briefly 

this afternoon if he is available to answer these because it does seem to 40 

be, on the face of it, it does seem to be unnecessary duplication. 

 

MR LAING:   Yes, maybe he could be called if we can find him and just on the 

issue about the memorandum, I have got to say, I mentioned in my 

opening submissions, I promptly forgot all about it. 45 
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 So that is my fault but I am hoping that it will be today.  If not, it will 

be tomorrow but it is with the one of the Council planners at the 

moment just for checking and to be reviewed. 

 

SJH:   Thank you, Mr Laing.  Mr Daysh? 5 

 

MR DAYSH:   Good morning, Ms McLaughlin. 

 

 You were here when I asked Dr Margetts about the Canterbury Land 

and Water Plan and the stock fencing rules; have you looked at those at 10 

all? 

 

MS MCLAUGHLIN:   I have looked at them some time ago, but I am aware 

that the Land and Water Regional Plan does have rules with regard to 

stock fencing but my understanding was that those were requirements 15 

around – that the purpose of the rules were to encourage stock 

exclusion or to require in some circumstances and I think what the 

District Plan is doing is managing potentially the effects that some of 

that fencing could have on the waterway. 

 20 

MR DAYSH:   All right, but it would be worth looking back and making sure 

that the rules around that are consistent? 

 

MS MCLAUGHLIN:   Yes. 

 25 

MR DAYSH:   Yes, okay, thank you – and listen, do you have experience as a 

consent planner? 

 

MS MCLAUGHLIN:   No I do not. 

 30 

MR DAYSH:   You do not.  All right, well, I will ask you these questions as a 

general planning question. 

 

 I was a little troubled with Dr Margetts’ sort of hard line between 

ecological values and cultural values and I am wondering whether the 35 

answer really is around the definition of some of these defined terms. 

 

 So could you look at, I think it was Exhibit 19, which is your coloured 

version that we have seen today, and RD1 which is restricted 

discretionary 1 rule under 6.6.2.3.4, if we could have those on the 40 

screen? 

 

 So here this sets out the Council’s discretion limited to a number of 

items and one of them is natural values.  Now, I presume that it is a 

defined term? 45 

 



 Page 1368 

  

Ch6: General Rules and Procedures Commenced 11.03.16 

MS MCLAUGHLIN:   It is not a defined term but within the Matters of 

Discretion it sets out what the Council’s interest is in the site. 

 

MR DAYSH:   All right, and cultural values, is that a defined term?  See down 

there under F. 5 

 

MS MCLAUGHLIN:   It may be.  I am not sure, sorry. 

 

MR DAYSH:   You cannot help me with that? 

 10 

MS MCLAUGHLIN:   We would have to look at the latest version of the 

Definitions Proposal. 

 

MR DAYSH:    All right, well, just in general terms and again, if you have got 

a resource consent and were assessing it you would have to look at the 15 

matters under section 104 of the Act, would you not? 

 

MS MCLAUGHLIN:   Yes. 

 

MR DAYSH:  And under that would the Mahaanui Iwi Management Plan be 20 

one of the relevant matters to consider? 

 

MS MCLAUGHLIN:   I believe so, yes. 

 

  [10.45 am] 25 

 

MR DAYSH:   And my understanding of that Plan, having briefly read it; it has 

got a range of values not just strict wahi tapu or those types of 

archaeological cultural values, but a wide range of other values 

including water quality, Mahinga kai, those sorts of natural values.  30 

Would that be right? 

 

MS MCLAUGHLIN:   Yes, I believe so. 

 

MR DAYSH:   So, if you got an application in looking at cultural values it 35 

would cover a range of matters including natural values in terms of the 

way Māori see their world view, would it not? 

 

MS MCLAUGHLIN:   Yes, in terms of how in the Matters of Discretion we 

have set out – so the Matters of Discretion are relating to cultural 40 

practices, effects on wahi tapu and effects on customary access but not 

- - - 

 

MR DAYSH:   So that is where the definition is, so the cultural values as the 

way it is defined in the Matters of Discretion does not include those 45 

more natural values? 
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MS MCLAUGHLIN:   Any application would include the Matters of 

Discretion for that.  Any application that included cultural values 

would also include assessment of natural values. 

 5 

MR DAYSH:   Yes, but an ecologist advising those matters should really have 

appreciation for the Iwi Management Plan and the way Ngai Tahu and 

Runanga and other iwi and hapu thing about those natural values? 

 

MS MCLAUGHLIN:   I think it would be useful, but I am not that familiar in 10 

terms of the process of – I think they are sent for assessment by an 

ecologist but also potentially by a cultural expert who would be able to 

provide that feedback. 

 

MR DAYSH:   All right, thank you very much. 15 

 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   Yes, good morning, Ms McLaughlin.  You might just be able to 

assist me with an explanation. 20 

 

 Can you explain to me how it works so in your evidence-in-chief, 

paragraph 55, were you agreed that the activities in the setbacks of 

upstream and downstream waterways should be deleted, then I look at 

your attachment A, which is on page 194 where it talks about 25 

downstream waterways and upstream waterways, that is the 

characteristics of those water bodies, and the last bullet point in both of 

them talks about cultural values and associations, opportunities for 

Mahinga kai and customary use. 

 30 

 And I am just not clear, who is going to know if you are not going to 

ask people what those significant associations are, those opportunities, 

how does that work? 

 

MS MCLAUGHLIN:   I think there is an opportunity through consultation of 35 

the Iwi Management Plan and through identification of silent sites of 

Ngai Tahu cultural significance for administrators to be alerted to those 

values and there is also the requirement under section 95 for them to 

give consideration to whether or not or who the affected parties would 

be. 40 

 

MS HURIA:   But how does it work if tangata whenua are not consulted?  Are 

you saying that it is all written down so it is a desktop review of, for 

example, the Mahaanui Iwi Management Plan? 

 45 
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MS MCLAUGHLIN:   I would think that the consents planners would 

appreciate the need to consider the Iwi Management Plan and the other 

documents and particularly if the Plan is signalling that something is a 

site of Ngai Tahu cultural significance. 

 5 

 I believe, certainly in those circumstances, that they would consult with 

Ngai Tahu. 

 

MS HURIA:   But there is nothing in the Plan that says they need to? 

 10 

MS MCLAUGHLIN:   No, there would be nothing in the Plan itself that would 

require them to do that. 

 

MS HURIA:   So, from where I am sitting we cannot even – I have not even 

found numbers of Council staff and consultants and I am sorry you are 15 

wearing this, to have even referred to the Iwi Management Plan or if 

they have they did not see fit to include it in their list of documents and 

it has been 16 months now where we have been hearing where people 

do not seem to take any notice of it. 

 20 

 So, I am just not sure how practically it is going to work, that anyone is 

going to take any notice of Mahinga kai and associations, et cetera? 

 

MS MCLAUGHLIN:   I have included it in my section 32 and I think in the 

Matters of Discretion and in the objectives and policies that there is 25 

reference to, for example, in the objective to provide, where 

appropriate, for customary practices, including Mahinga kai, and in the 

polices in terms of particular waterways; for example, (INDISTINCT 

0.23) waterway they need to support customer uses including Mahinga 

kai. 30 

 

  [10.50 am] 

 

 So I think in the consideration of the objectives and policies that there 

would be a, one would hope that consideration of the need to consult 35 

with tangata whenua with regard to those values. 

 

MS HURIA:   But not in regard to – I mean where is the trigger to have people 

take account of those things, with activities and setbacks of upstream 

and downstream waterways? 40 

 

MS MCLAUGHLIN:   Well if there is a consent application triggered it would 

be generally restricted discretionary.  If it was in a silent file area it 

would be discretionary and those objectives and policies would apply.  

If it was an upstream or downstream waterway and was restricted 45 
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discretionary then the matters of discretion relating to cultural values 

would apply. 

 

MS HURIA:   So it comes at a lower level does it? 

 5 

MS MCLAUGHLIN:   I think in a practical sense that there would be a need to 

consider those values in the assessment against the matters of 

discretion, for upstream or downstream waterways. 

 

MS HURIA:   But it is not required?  It would just be prudent? 10 

 

MS MCLAUGHLIN:   There would not be an explicit requirement 

 

SJH:   I think, Ms McLaughlin, the concern Ms Huria is expressing is there is a 

little bit of: “trust us, we are the Council, we will do it” – after 15 

16 months of not appearing to give significant or sufficient weight to 

these issues.  So you can understand the concern. 

 

MS MCLAUGHLIN:   Yes, I can understand the concern. 

 20 

SJH:   Did that sum it up? 

 

MS HURIA:   Thank you.  And I am not a planner so I struggle a bit 

sometimes, but thank you. 

 25 

MS MCLAUGHLIN:   Thanks. 

 

SJH:   Judge? 

 

JUDGE HASSAN:   Thank you, sir. 30 

 

 Actually just, I have got a couple of things – If you could bring that 

page back up that we had there a minute ago, just thinking again, 

Ms McLaughlin, on this theme of the ecological values, cultural values 

and so forth. 35 

 

 So if we take sort of the science of ecology in the sense that Mr Daysh 

was discussing with you and some ecologists for the Council and or the 

applicant are equipped to address those issues – and I do not think this 

is something you contend in your evidence at all, I do not think you 40 

disagree with this – but am I right, effectively if one looks at the 

cultural overlay of that same topic that we have been discussing, would 

it be fair to say that if we look at the strengths and weaknesses of our 

resource management processes at the moment, a weakness would be 

that there is not sufficient properly informed understanding of a cultural 45 

perspective of these matters in-house at the Council at the moment? 



 Page 1372 

  

Ch6: General Rules and Procedures Commenced 11.03.16 

 

MS MCLAUGHLIN:  I am afraid I am not familiar enough with the consenting 

team in terms of - - - 

 

JUDGE HASSAN:   Yes, all right, no that is fine.  Well looking at it another 5 

way, it is a reason isn’t it, in resource management outcome terms, why 

the plan needs to explicitly provide for engagement at the Rūnanga 

level on these matters in application processes? 

 

MS MCLAUGHLIN:   I think there is a requirement under the RMA for that to 10 

be considered. 

 

JUDGE HASSAN:   No, no, just, you, okay, all right, okay. 

 

 So beyond the RMA – we all know about the RMA; RMA101 is what 15 

we have all done.  Beyond that in terms of your expertise in the practise 

of resource management do you think that is a particular reason why 

the plan should make provision for some engagement at the Rūnanga 

level insofar as it can do so? 

 20 

MS MCLAUGHLIN:   I am just afraid I am not clear enough with whether or 

not there is that - - - 

 

JUDGE HASSAN:   Well perhaps that has answered the question well enough. 

 25 

MS MCLAUGHLIN:   Okay. 

 

JUDGE HASSAN:   And just finally, looking at these classifications on this 

page, on this screen, and I asked Dr Margetts about 30 metre setback 

width downstream, 20 metres upstream, and I asked her whether or not 30 

really the predominant or driving reason for that difference was 

actually flooding management, and her answer was not clear. 

 

  [10.55 am] 

 35 

 Looking at downstream and upstream waterway characteristics though, 

I do not see flooding management as being identified in either of those, 

whereas it is identified for a third category, environmental asset 

waterway; are you able to tell me whether or not the driving difference 

between the 30 metre and 20 metre setback, is actually related 40 

primarily to flooding management? 

 

MS MCLAUGHLIN:   Well I think in terms of the characteristics of the 

waterway for downstream it is characterised by extensive floodplains, 

upstream by wide.  I think in terms of the classification that it is looked 45 

at in terms of a number of values, if it is significant - - -  
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JUDGE HASSAN:   It is still confusing me.  I mean it, so it is in the pot; Is it 

that Mr Norton is really the only witness that can help us on how 

influential, it is in terms of driving this difference? 

 5 

 The reason I am concerned about it is just making sure we do not 

duplicate regulation, impose unnecessary cost for vague and not 

properly thought through rationales – do you understand that? 

 

MS MCLAUGHLIN:   Yes. 10 

 

JUDGE HASSAN:   So already there has been some deference to Mr Norton.  

Are you saying you would also defer to him on the rationale for that 

difference? 

 15 

MS MCLAUGHLIN:  Well I think in the classifications for downstream versus 

upstream there is a hierarchy in terms of the natural hazards but also in 

terms of the ecological values.  So for downstream waterways they are 

characterised by significant ecological values versus highly ecological 

values for upstream waterways. 20 

 

JUDGE HASSAN:   Okay.  And is that all a carryover from what it was under 

the existing plan?  In other words there has been no fresh analysis, 

there has been a revisiting but effectively the same regime being 

carried over, on the basis of what was there before being carried into 25 

this plan.  Is that right? 

 

MS MCLAUGHLIN:   The existing plan did not include the classifications of 

the waterways, but they have been incorporated from the technical 

report that - - -  30 

 

JUDGE HASSAN:   Okay. 

 

MS MCLAUGHLIN:   - - - (INDISTINCT 2.10) from those earlier - - - 

 35 

JUDGE HASSAN:   I have to say it is as cloudy as anything to me at the 

moment, it is full of sediment. 

 

 Thanks very much. 

 40 

SJH:   Anything arising, Ms Crawford? 

 

MS CRAWFORD:   No, sir. 

 

SJH:   Mr van Mierlo? 45 
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MR VAN MIERLO:   No, sir, thank you. 

 

SJH:   Anything arising or re-examination? 

 

MR LAING:   Yes, sir. 5 

 

<RE-EXAMINATION BY MR LAING [10.57 am] 

 

MR LAING:  Ms McLaughlin, you were asked about the absence of a 

reference to the New Zealand Coastal Policy Statement and the NPS in 10 

Freshwater Management at paragraph 1.7 of your evidence, do you 

recall that? 

 

MS MCLAUGHLIN:   Yes. 

 15 

MR LAING:   Could you have a look at pages 48 and 40 – sorry 49 and 50 of 

your evidence.  Do you have that in front of you or we can bring it up? 

 

MS MCLAUGHLIN:   Yes. 

 20 

MR LAING:   Do you there refer to the New Zealand Coastal Policy Statement 

and the NPS?  I am sorry – It is 50 of your evidence, 53 of the panel’s 

version. 

 

MS MCLAUGHLIN:   Yes, I do.  And I also have a table at the end of my 25 

evidence that pulls out the key strategic directions from those 

documents. 

 

MR LAING:   Yes, thank you. 

 30 

SJH:   Thank you.  Thank you, Ms McLaughlin, you may stand down. 

 

 Look, I will stand down to allow the Panel to deal with the matter that 

is left over from yesterday.  We will then take the morning 

adjournment for 15 minutes after that, thank you. 35 

 

MR LAING:   Thank you, sir. 

 

JUDGE HASSAN:   No, you do not need to all rise. 

 40 

 Mr Laing, I suppose the most efficient way of doing this would be 

simply to have Ms McLaughlin on her former oath. 

 

MR LAING:   Thank you, sir. 

 45 
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JUDGE HASSAN:   For you just to take her to and we have read the 

supplementary statement.  Ms Martin, I see you are here and I will give 

you leave although you have not asked for it, to put questions to 

Ms McLaughlin, thank you. 

 5 

MR LAING:   Sir, do you want Ms McLaughlin to read it or? 

 

JUDGE HASSAN:   No, I do not think Ms McLaughlin needs to read it.  I 

think it is clear enough in itself, I will just check with the panel 

members.  I think just get her to confirm it as part of her evidence. 10 

 

MR LAING:  Yes.  Ms McLaughlin, you have prepared a supplementary 

statement of evidence, dated 22 March 2016? 

 

MS MCLAUGHLIN:   Yes, I have. 15 

 

MR LAING:   And do you confirm that it is true and correct? 

 

MS MCLAUGHLIN:   Yes, I do. 

 20 

MR LAING:   Thank you.  Would you now answer any questions please. 

 

JUDGE HASSAN:  Ms Martin, do you have any questions of Ms McLaughlin? 

 

MS MARTIN:   No, sir - - - 25 

 

JUDGE HASSAN:   Sorry, I will just get the microphone to you.  So you said 

no questions? 

 

MS MARTIN:   Just a repeat; no, sir, no questions.  I think that it resolves the 30 

matter. 

 

JUDGE HASSAN:   Thank you.  I will just check if there are any questions, 

Ms McLaughlin.  Mr Daysh? 

 35 

MR DAYSH:   No questions, sir. 

 

JUDGE HASSAN:   Ms Huria? 

 

  [11.00 am] 40 

 

MS HURIA:   No, thank you, sir. 

 

JUDGE HASSAN:   Ms Dawson? 

 45 

MS DAWSON:   No, thank you, Ms McLaughlin. 
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JUDGE HASSAN:   And nor do I, Ms McLaughlin.  Thank you for 

acknowledging the error; you will have heard Ms Martin say it resolves 

the issue.  I thought it was fair to both parties given the stringency of 

the criticism made of you yesterday for this matter to be resolved and I 5 

think it has been. 

 

 Thank you. 

 

MS MCLAUGHLIN:   Thank you. 10 

 

<THE WITNESS WITHDREW [11.00 am] 

 

JUDGE HASSAN:   Right, now we will take the morning recess. 

 15 

ADJOURNED [11.00 am] 

 

RESUMED [11.19 am] 

 

SJH:   Yes, thank you.  Just to indicate we have seen the memo and we don’t 20 

require Mr McKensey to attend, it doesn’t specifically withdraw 

Ms Appleyard’s application to cross-examine but I imagine that is 

inherent in the - - - 

 

MR LAING:   It is inherent. 25 

 

SJH:   So that - - - 

 

MR LAING:   That is what she advised me, sir. 

 30 

SJH:   And also we understand we have had a memo now that there is full 

agreement with the Church Property Trust so we have excused 

Ms Hardy as well from attending. 

 

MR LAING:   Yes, that deals with Ms Hardy’s issues, we have still got the 35 

ongoing - - - 

 

  [11.20 am] 

 

SJH:   With Mr Nixon. 40 

 

MR LAING:   Mr Nixon also party to the Church Property Trust. 

 

SJH:   Well, we have to finish, we will need to timetable - - - 

 45 

MR LAING:   Yes, thank you, sir. 
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SJH:   So we will come to that then.  So Ms Crawford – sorry, Mr Willis, first. 

 

MS BAZALO:   Thank you, sir. 

 5 

 Just quickly on the point of the memo regarding the lighting and glare.  

If you have read the memo you will have seen that the Crown is going 

to be involved in those ongoing discussions just to ensure NZTA’s 

concerns are captured. 

10 
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<ANDREW PETER HEWLAND WILLIS, affirmed [11.20 am] 
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<EXAMINATION BY MS BAZALO [11.20 am] 

 

MS BAZALO:   Can you please confirm your full name is Andrew Peter 

Hewland Willis? 

 5 

MR WILLIS:   I can. 

 

MS BAZALO:   And in relation to the strategic directions objective for 

freshwater, you have prepared a brief of evidence-in-chief, dated 

17 February 2016? 10 

 

MR WILLIS:   I have. 

 

MS BAZALO:   And you have the qualifications and experience set out at 

paragraph 1.4 of that evidence which actually refers to paragraphs 1.2 15 

to 1.6 and attachment A of your first statement of evidence for the 

natural hazards hearing? 

 

MR WILLIS:   Yes. 

 20 

MS BAZALO:   Do you have any corrections to your evidence? 

 

MR WILLIS:   No. 

 

MS BAZALO:   Can you please confirm that your evidence is true and correct? 25 

 

MR WILLIS:   Yes. 

 

MS BAZALO:   And could you please present your highlights package. 

 30 

MR WILLIS:   Certainly, thank you.  So paragraph 133 of decision 1 strategic 

directions noted a number of matters which were potentially of 

strategic importance and that needed further consideration in later 

hearings.  This included water quality including freshwater features and 

values. 35 

 

 In her evidence Ms McLaughlin for the Council supports including 

objectives and policies in the district plan relating to freshwater stating 

that she does not consider strategic directions objective 3.3.9 in the 

stage 1 decision provides sufficient direction on freshwater resources to 40 

give effect to section 6 of the RMA or the National Policy Statement 

for Freshwater Management or the CRPS and I accept her assessment. 

 

 In my opinion the supply of untreated drinking water from aquifers 

under Christchurch City is a significant asset to the city that is 45 

relatively unique.  Given its significance to the residents of 



 Page 1380 

  

Ch6: General Rules and Procedures Commenced 11.03.16 

Christchurch and Ngāi Tahu in my opinion a separate standalone 

objective would be preferable to amendments to existing strategic 

directions objective 3.3.9. 

 

 Subsequent to parties filing evidence-in-chief on this matter further 5 

discussions have taken place between the Council, the Crown and 

Te Rūnanga o Ngāi Tahu.  The parties previously anticipated an agreed 

separate objective would be provided in rebuttal supplementary 

evidence of Alison McLaughlin.  I now anticipate this would be 

provided by way of joint memorandum. 10 

 

 Thank you. 

 

SJH:   Thank you.  Mr van Mierlo? 

 15 

MR VAN MIERLO:   Sir, in the circumstances given this is a work progress I 

don’t have any questions for Mr Willis at this stage. 

 

SJH:   Thank you.  Ms Dawson? 

 20 

MS DAWSON:   No questions, thank you, Mr Willis. 

 

SJH:   Mr Daysh? 

 

MR DAYSH:   No questions, sir. 25 

 

MS HURIA:   No, thank you, sir. 

 

JUDGE HASSAN:   No questions, thank you, sir. 

 30 

SJH:   Thank you, Mr Willis, you may stand down. 

 

 Sorry, Ms Crawford, I called you in error, I wasn’t trying to embarrass 

you. 

 35 

<THE WITNESS WITHDREW [11.23 am] 

 

MS CRAWFORD:   No, I scampered back in as soon as I could. 

 

SJH:   Unnecessarily – so if you would go to your witness. 40 

 

MS CRAWFORD:   We are here for Kennaway, submitter No.  2368.  I call 

Ms Aston. 

 

SJH:   Thank you. 45 
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<PAULINE FIONA ASTON, affirmed [11.23 am] 
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<EXAMINATION BY MS CRAWFORD [11.23 am] 

 

MS CRAWFORD:   Please confirm your full name is Pauline Fiona Aston and 

you are known as Fiona? 

 5 

MS ASTON:   Correct. 

 

MS CRAWFORD:   You have previously given evidence for this submitter on 

the stage 1 industrial proposal, is that right? 

 10 

MS ASTON:   Yes. 

 

MS CRAWFORD:   And you have produced a statement of evidence in 

relation to this matter, dated 19 February 2016? 

 15 

MS ASTON:   Yes. 

 

MS CRAWFORD:   And in that you have set out your qualifications and 

experience that you hold? 

 20 

MS ASTON:   Correct. 

 

MS CRAWFORD:   Do you have any corrections to make to that evidence? 

 

MS ASTON:   No. 25 

 

MS CRAWFORD:   Sir, I just note that I understand the attachment to the 

evidence includes the ODP as previously discussed with the Panel with 

a suggested minor tweak to the legend to make it clear, based on the 

submitter’s preference, how these setback areas could be comprised. 30 

 

SJH:   Thank you. 

 

MS CRAWFORD:   And, sir, also I noted earlier that we did have exhibit 20 

produced, are you comfortable that was produced through the Council’s 35 

witness? 

 

SJH:   Yes, it is in the record that is fine. 

 

MS CRAWFORD:   Thank you.  On that basis do you confirm your evidence is 40 

true and correct to the best of your knowledge? 

 

MS ASTON:  Yes. 

 

MS CRAWFORD:   And you have prepared a highlights package; can you 45 

please read that out and answer any questions, thank you. 
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MS ASTON:   My evidence addresses outstanding matters covered in the 

Kennaway Park Joint Venture Partnership submission and these relate 

to waterway setback as it applies to the Industrial General Port Link 

site, definition rules and relating to impervious surfaces, and 5 

tangata whenua consultation requirements. 

 

  [11.25 am] 

 

 So the relief that Kennaway seek is that the rule 6.6.2.2.1 specifies a 10 

20 metre setback from the Heathcote River, which is a downstream 

waterway, for the Industrial General Port Link zone. 

 

 Amendment of the Industrial General Port Link zone ODP legend to 

clarify that the landscape and storm water management area 15 

compromises a 20 metre wide esplanade reserve adjoining the 

Heathcote River and the balance area minimum 10 metres wide is 

utility or recreation reserve.  And I agree with the amendment to the 

definition of impervious surface as set out in Ms McLaughlin’s rebuttal 

evidence. 20 

 

 I recommend an amendment to rule 6.6.2.2.2 P5 to provide for up to 

15 percent impervious surfaces within the required waterway setback 

for the Port Link site and I agree with the Council revised proposal 

which deletes mandatory requirements to consult with tangata whenua 25 

upon any application being required under the waterway setback rules 

with respect to downstream and upstream rivers. 

 

 So just by way of background Kennaway is in the process of 

developing the Port Link Industrial Park and it seeks to ensure that the 30 

underlying planning framework does not adversely impact on the 

ability to continue to develop the site for its intended purpose. 

 

 Therefore, Kennaway generally seeks largely site specific amendments 

to provisions which apply to the general rules to ensure that any 35 

proposed amendments are no more stringent than controls which apply 

under the Operative City Plan and to enable the same type and scale of 

activities provided for under that existing zoning. 

 

 And considerable progress has been made with the Council regarding 40 

the Kennaway submission on other replacement plan chapters and the 

replacement plan does include 10 provisions which reflect the 

development previously agreed to and now underway at the site 

including the site specific Industrial General Port Link zone and the 

Port Link Outline Development Plan. 45 
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 First of all, the waterway setback: a 20 metre esplanade reserve is 

consistent with the approved and already partially implemented works 

for the site and the overall staging plan has already been presented to 

you.  Stages 1 to 4 are now complete, and stages 5 to 6 are underway. 

 5 

 A 20 metre esplanade reserve is proposed and a 10 metre minimum 

wide utility reserve and this is as previously agreed with the Council.  

The utility reserve and storm water facilities for stage 4 have now been 

constructed and this utility reserve has been created with ownership 

transferred to the Council. 10 

 

 The 20 metre esplanade reserve will not be created until the completion 

of all stages which is anticipated to take some years as this requires 

closure of Cumnor Terrace which is being used for construction access 

in accordance with approved resource consent conditions. 15 

 

 In terms of impervious surfaces the maximum permitted percentage of 

impervious surface in the waterways setback is 10 percent.  In the case 

of the Port Link site a three metre wide pedestrian and cycleway is to 

be provided within the esplanade reserve and is shown on the ODP, and 20 

this is a feature that has been requested by and agreed to with the 

Council and it ought not to generate the need for additional resource 

consent. 

 

 It will be paved – that is the advice from the Council, that they will 25 

require it to be paved – and therefore it will come within the definition 

of an impervious surface in accordance with Ms McLaughlin’s rebuttal 

evidence definition.  

 

 Increasing the permitted area of impervious surfaces to 15 percent for 30 

the Port Link zone will enable this pedestrian and cycleway to proceed 

as a permitted activity. 

 

 With regard to tangata whenua consultation; my understanding is that 

tangata whenua seek that the Council undertake mandatory consultation 35 

with tangata whenua with respect to all upstream and downstream 

water setback resource consents.  In my opinion this is inappropriate 

and contrary to strategic objective 3.2A1 and 3. 

 

  [11.30 am] 40 

 

 It would also preclude the assessment normally undertaken under 

section 95 to determine affected persons.  And I note that schedule 4 of 

the Resource Management Act, under schedule 4 there is no mandatory 

requirement to consult, rather a consent application shall identify 45 
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persons affected by the activity, any consultation undertaken and any 

response to the views of any persons consulted.  End of my summary. 

 

SJH:   Mr van Mierlo? 

 5 

MR VAN MIERO:  Thank you, sir. 

 

SJH:   Sorry, Mr Laing, you are first, my apologies. 

 

<CROSS-EXAMINATION BY MR LAING [11.30 am] 10 

 

MR LAING:   Hello, Ms Ashton.  Can I just to paragraph 6.5 of your evidence 

please and I would just like to understand the nature of the relief and 

really whether it is relevant to this hearing.  If I understand what you 

are saying in 6.5 correctly, you are asking for an amendment to the 15 

ODP for Portlink Industrial Park? 

 

MS ASTON:   Correct. 

 

MR LAING:   That is a matter that has been dealt with in another hearing has it 20 

not? 

 

MS ASTON:   Correct. 

 

MR LAING:   So what is the, and tell me if you cannot answer this question, 25 

but what is the scope to deal with an amendment to the ODP in this 

hearing? 

 

MS ASTON:   Yes, it is just partly a legal question but I can give you my 

understanding of the situation.  The panel has reserved the ability to 30 

come back and look at matters that have already been covered at other 

stages where they are of a very minor nature, and this is my 

understanding as a planner and I have also deferred to Ms Crawford.  

And all – there are no other parties affected by this, and all I am 

suggesting is a point of clarification on the ODP simply by adding to 35 

the legend under landscape and storm water area, it is just shown as one 

green space area. 

 

 But to clarify what has already previously been agreed and the 

development is proceeding in accordance with that agreement which is 40 

that that area comprises a 20 metre esplanade reserve and a minimum 

20 metre wide utility recreation reserve, and that obviously the 

esplanade reserve is the 20 metre closest to the river. 

 

MR LAING:   But just to clarify, did your client submit in respect of the 45 

Industrial decision? 
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MS ASTON:   Yes, it submitted on the Industrial chapter but it did not submit 

on the decision, no, appeal the decision. 

 

MR LAING:   So it did not seek that change in the Industrial chapter process? 5 

 

MS ASTON:   No.  I think it has really only become more apparent as we 

looked at more detail in this matter that has come up under the General 

Rules and it is a consequence of the sequential nature of the hearing 

process. 10 

 

MR LAING:   Yes but can I just clarify with you that it was not a matter that 

was dealt with during the Industrial chapter hearings.  It is something 

that you are, your client is now apparently seeking the indulgence of 

the panel to deal with separately under its Order in Council powers.  Is 15 

that the correct position? 

 

MS ASTON:   Yes.  There were ODP matters considered at that earlier hearing 

and we did not specifically ask for this relief. 

 20 

MR LAING:   Yes.  So again I understand 6.2 you are seeking an esplanade 

reserve and then a utility reserve on top of that, that is the case, isn’t it? 

  

MS ASTON:   Yes. 

 25 

MR LAING:   Are you aware that esplanade reserves were dealt with during 

the Chapter 8 Subdivision proposals – and here is a list in that chapter 

of all esplanade reserves that need to be vested at some stage? 

 

MS ASTON:   I have not specifically looked in detail at that list but I accept 30 

that that is the case, yes. 

 

MR LAING:   And I take I your client did not make a submission on that 

chapter either? 

 35 

MS ASTON:   No. 

 

MR LAING:   Relating to those esplanade reserves? 

 

MS ASTON:   No. 40 

 

MR LAING:   The next issue that really arises is that will you accept that the 

Council, the only way that esplanade reserves get vested, is on a survey 

plan of subdivision? 

 45 

MS ASTON:   Yes. 



 Page 1387 

  

Ch6: General Rules and Procedures Commenced 11.03.16 

 

MR LAING:   The Council cannot control that process can it?  It is up to the 

applicant, the consent holder, to vest that reserve when he or she thinks 

fit and wants to proceed; so there is no control at this stage over that 

process for the Council? 5 

 

  [11.35 am] 

 

MS ASTON:   Yes, it occurs at the time of subdivision, correct. 

 10 

MR LAING:   Yes.  So in the world of possibilities, the plan, your Exhibit 20 

here, the reserves there may never get vested in the Council.  Correct?  

Well it is the applicant’s - - - 

 

MS ASTON:   I think, sorry, well it certainly has been what has been agreed 15 

and I am not quite sure under the Operative Plan whether there are any 

subdivision consent conditions that require it. 

 

MR LAING:   Ms Aston, you were very familiar with the subdivision consent 

process under the Resource Management Act. 20 

 

MS ASTON:   Yes, yes. 

 

MR LAING:   It is up to the applicant to choose when he or she wishes to 

deposit a survey plan is it not? 25 

 

MS ASTON:   Yes, yes. 

 

MR LAING:   So from the Council’s point of view it has no control over that 

process. 30 

 

MS ASTON:   When they do the subdivision, no. 

 

MR LAING:  Yes, so in theory Exhibit 20, the scheme of development there; 

that may or may not ever take place, as far as the Council is concerned.  35 

Correct? 

 

MS ASTON:   Well part of it has already been, had taken place and has 

consents. 

 40 

MR LAING:   Yes, but the esplanade reserves on that plan are not vested in the 

Council now? 

 

MS ASTON:   No. 

 45 
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MR LAING:   And the Council has got no control over that process.  Is that 

correct? 

 

MS ASTON:   Well at the time, the rule in the plan that requires an esplanade 

reserve, and it is a matter of control at subdivision stage, then at the 5 

subdivision stage they can require it. 

 

MR LAING:   Ms Aston - - -  

 

SJH:   Do not talk past the question, Ms Aston, answer it. 10 

 

MS ASTON:   Sorry, the question again? 

 

SJH:   Can you put again, Mr Laing. 

 15 

MR LAING:   I will say it again; where in the proposed District Plan is there a 

rule requiring this esplanade reserve to vest? 

 

MS ASTON:   You just told me in the Subdivision chapter. 

 20 

MR LAING:   I have said in the Subdivision chapter it specifies specific 

esplanade reserves to vest. 

 

MS ASTON:   Yes. 

 25 

MR LAING:   And please, take it from me that this is not one of them.  Just 

make that assumption. 

 

MS ASTON:   Okay. 

 30 

MR LAING:   So how can the Council have any certainty that the esplanade 

reserve shown on Exhibit 20 will ever vest in it? 

 

MS ASTON:   If that is correct they do not. 

 35 

MR LAING:   No, and by way of contrast, the waterway setback provisions 

provide the Council with certainty of some control in that area.  

Correct? 

 

MS ASTON:   Yes. 40 

 

MR LAING:   And they have their own purposes as you know from chapter 6 

do they not? 

 

MS ASTON:   Yes. 45 
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MR LAING:   And from that perspective, if there is a waterway setback, that 

does not prevent your client in the future still vesting the esplanade 

reserve, does it? 

 

MS ASTON:   No. 5 

 

MR LAING:   Right so the two things are quite independent and you simply do 

not need this relief, do you? 

 

MS ASTON:   I hear what you are saying, I am just thinking this through.  You 10 

may be correct in that, yes. 

 

MR LAING:   Thank you. 

 

 Just moving on to finally another topic, impervious surfaces; he issue 15 

that you raise is only a consenting issue if the waterway setback was 

reduced to 20 metres, is that - - - 

 

MS ASTON:   Correct, correct. 

 20 

MR LAING:   And if the panel took a different view and it remained at 

30 metres your client does not have a problem does it? 

 

MS ASTON:   Correct. 

 25 

MR LAING:   Thank you. 

 

SJH:   Thank you.  Mr van Mierlo? 

 

<CROSS-EXAMINATION BY MR VAN MIERLO [11.39 am] 30 

 

MR VAN MIERLO:   Thank you, sir. 

 

 Ms Aston, the NPS for Freshwater Management, do you agree that that 

is relevant in relation to waterbody setbacks? 35 

 

MS ASTON:   Yes. 

 

MR VAN MIERLO:  Are you familiar with the NPS for freshwater 

management? 40 

 

MS ASTON:   I have read it, yes, I have not done numerous applications to the 

Regional Council, which is where the focus lies, in terms of 

implementation, but I am certainly familiar with it, yes. 

 45 
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MR VAN MIERLO:   Did you have regard to it when you prepared your 

evidence? 

 

MS ASTON:   Yes but not specifically I would have to say.  I have a general 

knowledge of it. 5 

 

MR VAN MIERLO:   All right.  So based on your general knowledge, do you 

agree that objective and policy D1 regarding tangata whenua roles and 

interests, is relevant to any proposed deletion of Council requirements 

to consult with tangata whenua? 10 

 

  [11.40 am] 

 

MS ASTON:   Yes, I did look at that policy but I do not have it in front of me, 

it would be helpful if you could tell me what it is again? 15 

 

JUDGE HASSAN:   Page 95. 

 

MS ASTON:   Thank you. 

 20 

JUDGE HASSAN:   Is that the one Mr van Mierlo? 

 

MR VAN MIERLO:   Yes, thank you. 

 

JUDGE HASSAN:   Sorry. 25 

 

MR VAN MIERLO:   So, for example, policy D1A: “Local authorities shall 

take reasonable steps to involve iwi and hapu in the management of 

freshwater and freshwater ecosystems in the region.”  

 30 

MS ASTON:   I think the difficulty I have is that the suggested note is that 

there is mandatory consultation for every application for reduction of 

waterbody setbacks in the fresh downstream and upstream rivers, and 

clearly it is a matter of the scale and the significance of the effects, and 

I just think it is a bit of a – not necessarily the best tool to achieve that 35 

to require consultation for every single application. 

 

MR VAN MIERLO:   So, we are talking about consultation by the Council 

here, not a consent applicant. 

 40 

MS ASTON:   Yes. 

 

MR VAN MIERLO:   So how is the Council to assess the significance of 

effects if it does not engage with Ngai Tahu in relation to cultural 

effects? 45 
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MS ASTON:   Yes, I mean obviously it is the mandatory requirement for every 

application which I have a difficulty with. 

 

 I mean, some will be of such a minor nature that it will be pretty 

obvious that they do not have an effect, yes, and in preparing the 5 

application, the applicant if it is something that has – if there is 

potential, then the Council may require that information be provided as 

part of the application. 

 

MR VAN MIERLO:   So who assesses that potential, you said if there was a 10 

potential? 

 

MS ASTON:   Yes, but the Council assesses that application under section 95 

and the, for example, the Iwi Management Plan, does give some quite 

good guidance as to the kind of circumstances – It is a bit of an 15 

aspiration document – where the kind of values that are important in 

terms of cultural values. 

 

MRVAN MIERLO:   Would you agree there is a difference between 

consultation at an early stage in relation to an application by Council as 20 

opposed to an assessment as to who is adversely affected for the 

purposes of notification? 

 

MS ASTON:   Yes, consultation ideally happens as early as possible to inform 

the actual proposal before it is finalised, whereas the Council is actually 25 

dealing with an application that has come in and really their role is to 

assess the effects of that under section 95.  They cannot influence the 

form of the application because that is the applicant’s role. 

 

MR VAN MIERLO:   Do you accept that the RMA provides that a district plan 30 

can include rules which specify activities for which application for 

consent must be notified? 

 

MS ASTON:   Which section of the Act is that under, if you could tell me? 

 35 

MR VAN MIERLO:   Section 77D. 

 

MS ASTON:   Okay. 

 

MR VAN MIERLO:   You would accept that? 40 

 

MS ASTON:   Yes. 

 

MR VAN MIERLO:   And would you agree that resource consents get 

processed more quickly and efficiently when the Council has all the 45 

relevant information available to it? 
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MS ASTON:   Yes. 

 

MR VAN MIERLO:   And that an absence of relevant information or 

insufficient information being available can slow down the processing 5 

of consents? 

 

MS ASTON:   Yes, I think the concern is transaction costs that are closed by 

third parties, if it is the transaction costs that is of the applicant’s 

making, then I do not think there is such an issue. 10 

 

MR VAN MIERLO:   You referred in your highlights package to schedule 4 of 

the RMA.  Now that relates to consent applicants when preparing an 

AEE doesn’t it, it does not relate to Council consultation? 

 15 

MS ASTON:   Yes, that is correct. 

 

MR VAN MIERLO:   Thank you, sir. 

 

SJH:   Thank you.  Ms Dawson? 20 

 

  [11.45 am] 

 

MS DAWSON:   Thank you, Ms Aston. 

 25 

 Just in relation to the Portlink setback, the waterway setback, Mr Laing 

has talked to you about whether or not there is any need to show the 

differentiation between different reserve types on the ODP, so I am not 

going to ask you about that, but I just want to understand what the 

concern is about why Portlink needs this reduction from 30 metres to 30 

20 metres.  Is it because it has already been determined through the 

subdivision consents that have been granted and possibly through the 

rules for the Portlink zone, that there will be earthworks in that first or 

last 10 metre width of setback? 

 35 

MS ASTON:   Yes.  There will be earthworks associated with storm water 

management facilities and there is an exemption for infrastructure 

which is permitted under the Activities Chapter.  This is an exemption 

from the setback distances, but then it doesn’t – when the permitted 

activities do not actually allow those earthworks or they do not cover 40 

those exemptions, so the rules are a little bit – are not entirely clear, 

whether storm water facilities actually are a permitted activity or not. 

 

MS DAWSON:   So the works that are required to be done or are agreed with 

the Council through the ODP and the plan change process, to be done, 45 



 Page 1393 

  

Ch6: General Rules and Procedures Commenced 11.03.16 

was in the 30 metre – proposed 30 metre setback – are in the nature of 

what, earthworks for storm water, landscape planting- - - 

 

MS ASTON:   Yes, it is primarily swales and detention pond areas. 

 5 

MS DAWSON:   Some of which would fall in the first or the last 10 metres 

furthest from the river? 

 

MS ASTON:   Yes. 

 10 

MS DAWSON:   And in order to deal with that, the submission from 

Kennaway has asked for the width to be reduced to 20 metres? 

 

MS ASTON:   Yes. 

 15 

MS DAWSON:   An alternative way for dealing with that, might need to make 

sure that in this instance those sorts of works were not caught by the 

application regardless? 

 

MS ASTON:   Yes – and if necessary it could be specific to the Portlink site or 20 

– and there seems to be some – the plan provisions are a bit confusing 

on status and that maybe something we could discuss and resolve. 

 

MS DAWSON:   Rather than just changing the width? 

 25 

MS ASTON:   Yes, I mean, Ms McLaughlin and I had actually planned to meet 

and talk about this but Ms McLaughlin has been very challenged with 

time and it did not happen. 

 

MS DAWSON:   Yes, all right.  Yes, so thank you for helping me understand 30 

that. 

 

 And, I mean, then in relation to your discussion with Mr van Mierlo 

about removing this note on the restrictive and discretionary activity 

applications, I mean, what is the problem for an applicant, what is the 35 

actual problem for an applicant of a note that says that the Council shall 

control? 

 

MS ASTON:   Yes, it is not saying to the applicant should control, no. 

 40 

MS DAWSON:   No, and that is where your evidence did cover that matter - - - 

 

MS ASTON:   Yes. 

 

MS DAWSON:   - - - but it does not say that (INDISTINCT 3.32) – so what is 45 

the issue for an applicant? 
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MS ASTON:   I suppose it could end up with delay, I mean, in a practical 

sense, once an application is filed, the Council actually has a certain 

timeframe to respond and whether any further information is required, 

they have a certain timeframe to respond to either say there is more 5 

information required or to continue to process. 

 

MS DAWSON:   So if the onus is on the Council to consult, the onus is also on 

the Council to meet these timeframes- - - 

 10 

MS ASTON:   Yes. 

 

MS DAWSON:   So why? 

 

MS ASTON:   I just do not know how practical it is and I think it is 15 

unnecessary on every single application, I cannot see what it is 

achieving, so given the timeframes, I do not know how workable it is. 

 

MS DAWSON:   But given that the Council is supposed to meet its 

timeframes, and if it did still meet its timeframes, is it still a problem? 20 

 

MS ASTON:   Not if it did meet its timeframes, I mean, I just don’t know – I 

suppose if they met the timeframes it depends how effective the 

consultation is going to be within the timeframe, what it is going to 

achieve and it might depend – I just do not think it is going to work and 25 

I cannot actually see the point of it. 

 

MS DAWSON:   All right, well that is really the nub of it, is it? 

 

MS ASTON:   Yes, yes. 30 

 

MS DAWSON:   All right, thank you for your view on that. 

 

SJH:   Thank you.  Mr Daysh? 

 35 

  [11.50 am] 

 

MR DAYSH:   Ms Aston, I think your evidence you say you have had 

20 years’ experience as a planner in and around Christchurch, is that 

right, since 1995? 40 

 

MS ASTON:   Yes, probably more than that, yes.  Think it is more like 30 

now. 

 

MR DAYSH:   And you have got experience with consent applications. 45 
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MS ASTON:   Yes. 

 

MR DAYSH:   Have you ever processed consent applications on behalf of the 

Council? 

 5 

MS ASTON:   Yes, I have, yes. 

 

MR DAYSH:   So you have got that broad planning experience? 

 

MS ASTON:   Yes. 10 

 

MR DAYSH:   So I wonder if you could help me with something.   I would 

like you to look at, and again I think it is Exhibit 19, this is the revised 

revision that Ms McLaughlin tabled today and I am looking at 6.6.2.3.4 

RD1, this is restricted discretionary rule we have been talking about 15 

this morning. 

 

 So, just looking at that, the note for consultation and just following on 

from Ms Dawson and Mr van Mierlo’s questions that has been deleted 

at the request of your client; that is right? 20 

 

MS ASTON:   Yes. 

 

MR DAYSH:   But when you have a look on the other side which is the 

Council’s discretion on what has to be considered you will see there 25 

that natural values, natural hazards, maintenance, access, transmission 

lines for all water bodies and additionally for downstream waterways 

and upstream waterways there are additional matters there including 

cultural values, number F. 

 30 

 So, if you were lodging an application as a restricted discretionary 

application as a planner working for an applicant, how would you 

assess an address at matter F? 

 

MS ASTON:   We often do look at the Iwi Management Plan to give guidance 35 

as to what the cultural values are that may be applicable and noting that 

that is an aspirational document and probably does not take into 

account the balanced approach that is needed under the Resource 

Management Act, but it does have some pretty helpful stuff in it so if it 

is a minor application which has very minimal effects we would 40 

probably say that these are the kind of cultural matters that apply but 

they do not appear to be relevant in this case or have any impact in this 

case. 

 

 And if was a much more significant proposal we would probably 45 

consult ourselves with the tangata whenua through the Runanga and 
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find out what their thoughts were and what process they might want, 

and in some cases we might do a cultural impact assessment.  So it 

would all depend on the scale and nature of the application. 

 

MR DAYSH:   So, in making that judgement as a planner advising the 5 

applicant, who makes the judgement about what are the cultural values 

and whether they are significant or not, is that you as a planner?  Who 

is the expert who makes that judgement? 

 

MS ASTON:   We probably make that initial assessment depending on the 10 

scale and nature of the application.  Yes, we do. 

 

MR DAYSH:   With reference to the Iwi Management Plan, I think, is your 

reference point? 

 15 

MS ASTON:   That is one of the documents, yes – and obviously the objectives 

and policies in the relevant District Plan as well. 

 

MR DAYSH:   Yes, all right.  So taking the other side so when the Council 

gets an application, it is obliged to look at these cultural values, isn’t it? 20 

 

MS ASTON:   Yes. 

 

MR DAYSH:   Yes, so now, look, I am learning, it has been a long hearing so I 

asked before about whether these terms are defined, but they do go to 25 

the matters at the back of this chapter. 

 

MS ASTON:   Yes. 

 

MR DAYSH:   So if we could actually look at those.  Can we go to 6.6.3.4 and 30 

it is the 4 March version I think is best and that is page 97 of 222. 

 

 So here and I think the title is “Cultural Values and Practices”, which is 

not quite consistent with the way the rule is worded but this is the 

relevant matters of discretion. 35 

 

MS ASTON:   Yes it is. 

 

  [11.55 am] 

 40 

MR DAYSH:   So you see there is a wide range of values to be assessed, aren’t 

there? 

 

MS ASTON:   There are. 

 45 
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MR DAYSH:   Now who in your opinion, as a practitioner in Christchurch, 

holds the expertise about these values? 

 

MS ASTON:   Well, tangata whenua would say that they in the legal 

submissions, for Ngai Tahu - - - 5 

 

MR DAYSH:   No, I am asking you. 

 

MS ASTON:   Yes. 

 10 

MR DAYSH:   Who, as a practising planner, who is the expert?  Who is an 

expert on these values and interpreting these and bringing these to the 

table? 

 

MS ASTON:   I think we would say the Runanga are the experts, but there will 15 

be some instances where it is pretty obvious because of the minor 

nature of the application that the values are not affected and so they are 

the ultimate experts, people that can speak on these cultural values but I 

think a planner can do the initial judgement as to whether there are any 

effects on the values in the case of a particular application. 20 

 

MR DAYSH:   Right, can we look at the prior 1.6.6.3.3 about natural values. 

 

 So, this about ecology, so if the Council does not consult or talk to the 

Runanga in terms of its assessment and we have heard that the Council 25 

has an inhouse ecological advisor that advises on these values; have the 

Council ever needed to talk to the Runanga to get advice or have 

someone inhouse that was dealing with these values to be able to assess 

an application against the cultural values? 

 30 

MS ASTON:   It is the role of the applicant to provide a sufficiently robust 

application which gives them the information in order for the Council 

then to assess these applications, and my experience is that if there is 

inadequate information the Council will go back to the applicant and 

give a request for further information. 35 

 

MR DAYSH:   Yes, but you are not arguing that the cultural values are quite 

broad, they have to be assessed - - - 

 

MS ASTON:   Yes. 40 

 

MR DAYSH:   - - - yes, by both the Council and by the applicant. 

 

MS ASTON:   Well, I think the applicant’s role is to provide the assessment of 

effects and it is the Council’s role to assess that application of effects 45 

and tell us whether or not it is adequate. 
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MR DAYSH:   Yes, but in terms of a restricted discretionary and specific 

response to the matters - - - 

 

MS ASTON:   Of discretion. 5 

 

MR DAYSH:   Yes. 

 

MS ASTON:   Yes. 

 10 

MR DAYSH:   Yes, so I am just trying to – are you thinking that in some 

cases, many cases where assessing those broad cultural values, a 

planner, either someone like you working with an applicant, or the 

Council planners without reference to some sort of expertise can make 

those value judgements? 15 

 

MS ASTON:   Absolutely because the nature of the application is a very minor 

nature, for example, and it is pretty obvious, yes.  Depends on the scale 

and effect and that schedule 4 which is the assessment matters or 

information provided with an assessment of effects always says that 20 

depending on the scale and nature of the proposal. 

 

MR DAYSH:   Yes, all right, can we just go to the Cultural Values, 6.6.3, that 

one there again. 

 25 

 Now, I am intrigued, you will see there that - - - 

 

MS ASTON:   I know. 

 

MR DAYSH:   - - - the Iwi Management Plan has actually been struck out, has 30 

it not, at the request of - - - 

 

MS ASTON:   That was requested, I know. 

 

MR DAYSH: - - - Ngai Tahu so again, if your reference point is the Iwi 35 

Management Plan and I think under 104 you would agree you have to 

look at it anyway, it is a relevant matter, is it not? 

 

MS ASTON:   Yes. 

 40 

MR DAYSH:   Yes. 

 

MS ASTON:   I think you can, for whatever reason that has been struck out, 

but I think the Iwi Management Plan would inform the other A, B, D 

and E. 45 

 



 Page 1399 

  

Ch6: General Rules and Procedures Commenced 11.03.16 

MR DAYSH:   So, you still go to that Plan as a prerequisite? 

 

MS ASTON:   Yes 

 

MR DAYSH:  All right, thank you very much. 5 

 

SJH:   Thank you, Ms Huria? 

 

MS HURIA:   Is it afternoon nearly?  Good afternoon, Ms Aston. 

 10 

 Having been in practice in Christchurch since 1995 have you ever done 

any training or had any learning about Ngai Tahu cultural values and 

practices? 

 

MS ASTON:   I am surprised there has not been - - - 15 

 

MS HURIA:   What was that? 

 

MS ASTON:   Well, there has not been much, that I am aware of, that has been 

provided specifically on - - - 20 

 

MS HURIA:    But you have not done that? 

 

MS ASTON:   I haven’t, no. 

 25 

  [12.00 pm] 

 

MS HURIA:   Would you agree that what is minor for one party – you have 

made persistent reference to minor – may be of some significance to 

another party with a different cultural perspective? 30 

 

MS ASTON:   I think in terms of assessing what is minor you need to take into 

account the cultural values of the party who is affected and yes. 

 

MS HURIA:   But how can you take them into account, for example you in 35 

your role, if you are not really in a position to even understand what 

they are? 

 

MS ASTON:   Yes, I think if you are working in the sector you do get to have a 

general understanding of what the issues are, because you are 40 

consulting on previous applications, you know the kind of things that 

are particularly significant. 

 

 So, yes, I think an experienced practitioner would have more than the 

person on the street for example. 45 
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MS HURIA:   With regard to your comment about the practicalities of 

consultation, are you aware of the structures and processes that Ngai 

Tahu has in place to deal with these matters? 

 

MS ASTON:   To a certain extent.  I mean, yes, we have been endeavouring to 5 

consult on a particular application at the moment to do with a school in 

southwest Halswell and so we have been engaging with two Rūnanga 

there. 

 

MS HURIA:   But you made the comment about the practicality of the Council 10 

consulting – would you not think that the Council would know where 

to go, who to talk to, what to talk to them about? 

 

MS ASTON:   Absolutely, yes.  I think it is a – I hope I am right – it is 10 

working days to respond. 15 

 

MS HURIA:   And as a planner, would that not be part of your role for your 

client to know, understand those processes and people? 

 

MS ASTON:   Absolutely, yes. 20 

 

MS HURIA:   Thank you.  Thank you, sir. 

 

SJH:   Thank you.  Judge? 

 25 

JUDGE HASSAN:   Ms Aston, I am sorry but you are going to be questioned a 

bit further on this. 

 

MS ASTON:   That is all right. 

 30 

JUDGE HASSAN:   Now in answer to Mr Daysh you made the point around 

assessment that it is the role of the applicant to provide the information 

to the Council for assessment, you remember that comment? – I just 

want to put on the screen section 42A of the Act. 

 35 

 So you will be well familiar with this section being the section that 

primarily drives the Council’s responsibility, in regard to assessment 

and reporting on applications? 

 

MS ASTON:   Yes. 40 

 

JUDGE HASSAN:   Do you think that subsection 1A helps illustrate the 

contrary point to what you made, in other words, the Council’s 

responsibility goes beyond the applicant’s application? 

 45 
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MS ASTON:   So could you just tell me what section 39.1 is because it is a 

report under section 39. 

 

JUDGE HASSAN:   I am referring you to section 42A, subsection 1A in my 

question. 5 

 

MS ASTON:   Oh, sorry, yes but - - - 

 

JUDGE HASSAN:   So what is the answer?  Is that yes, you agree? 

 10 

MS ASTON:   No, what I am saying is the report is required to be prepared on 

information provided on any matter described in section 39(1) - - - 

 

SJH:   So tell us about 1A, please. 

 15 

JUDGE HASSAN:   Please answer my question; 42A reports, you are well 

familiar with those? 

 

MS ASTON:   Yes, I am, yes. 

 20 

JUDGE HASSAN:   Right, let us move beyond that base.  In a 42A report, 

subsection 1A pertained to the question I asked and what is the answer? 

 

MS ASTON:   Sorry, in order for me to answer the question on 1A - - - 

 25 

JUDGE HASSAN:   It is a simple question. 

 

MS ASTON:   Yes but - - -  

 

JUDGE HASSAN:   Can I just put it again?  Does it illustrate or not that an 30 

application that, that the Council’s responsibility for assessing an 

application goes beyond the information in the applicant’s application;  

yes or no? 

 

  [12.05 pm] 35 

 

MS ASTON:   Sorry, sir, the difficulty I am having is that the report which you 

are asking me to tell you, which can be prepared by a local authority 

officer, it is a report that has to be in relation to information described 

in section 39(1).  So I cannot answer that until I know what section 40 

39(1) says. 

 

JUDGE HASSAN:   Okay I will ask it another way.  Forget about that section. 

 

MS ASTON:   Yes. 45 
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JUDGE HASSAN:   You say you have got a lot of experience in Council 

applications? 

 

MS ASTON:   Yes. 

 5 

JUDGE HASSAN:   Have you ever dealt with a non-notified application on 

behalf of an applicant? 

 

MS ASTON:   Yes. 

 10 

JUDGE HASSAN:   Did it include a report from the Council as part of the 

assessment process? 

 

MS ASTON:   Assessment of the application?  Yes it did. 

 15 

JUDGE HASSAN:   The Council’s report was separate from your AEE? 

 

MS ASTON:   Yes but what - - -  

 

JUDGE HASSAN:   Was it taken account of by the Council? 20 

 

MS ASTON:   Yes but it was - - - - 

 

JUDGE HASSAN:   Was it relevant to resource management matters? 

 25 

MS ASTON:   Yes. 

 

JUDGE HASSAN:   Which section of the Act was it made under? 

 

MS ASTON:   Section 42A. 30 

 

JUDGE HASSAN:   So reflecting on that correspondence of questions and 

answers, what is your answer to my question? 

 

 Is the responsibility of the local authority – does it go beyond the 35 

application information to assessing information for the purposes of the 

Act?  Let’s ask it that way. 

 

MS ASTON:   No, it is based on the information provided by the applicant. 

 40 

JUDGE HASSAN:  Well I will leave legal submissions to deal with your 

understanding of that. 

 

MS ASTON:   Okay. 

 45 
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JUDGE HASSAN:   I will go to page 95 please of the latest version is it, the 

4 March version. 

 

 Now I want to put to you something and it might well resolve the 

matter anyway but it depends I guess on what you think about it.  If we 5 

go to the note that is proposed to be struck out. 

 

 Right, now as I took one of your concerns it is around the fact that this 

might be, let us put it this way, over the top – It might impose 

obligations that are disproportionate on the applicant? 10 

 

MS ASTON:   Yes. 

 

JUDGE HASSAN:   All right.  And that on every occasion the same exercise 

may not be warranted and therefore we should look at the wording? 15 

 

MS ASTON:   Yes. 

 

JUDGE HASSAN:   All right.  How about this wording: “The Council may 

consult with tangata whenua upon any application being required under 20 

these rules in respect to upstream or downstream rivers unless it is 

satisfied that the application is properly informed of tangata whenua 

cultural values.” 

 

MS ASTON:   Yes, I am comfortable with that. 25 

 

JUDGE HASSAN:   Thank you.  Thank you, sir.  I will put the other one. 

 

SJH:   The Chair’s indiscretion. 

 30 

JUDGE HASSAN:   The Chair has invited another expression which would be: 

“The Council shall, unless satisfied” – which is actually more correct 

English anyway, than my version. 

 

 In other words, the Council will consult unless it is satisfied that the 35 

application is properly informed of cultural values, tangata whenua 

cultural values.  Do you think that provides enough lead to the concern 

you have around not imposing undue consultation requirements? 

 

MS ASTON:   Yes, that is an improvement. 40 

 

JUDGE HASSAN:   Right. 

 

MS ASTON:   I preserve the word “may” in there but, yes. 

 45 
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JUDGE HASSAN:   All right, well depending on your client’s position it may 

not be necessary for Ms Crawford to address the law on section 42A. 

 

SJH:   Well I have to say if you leave the “may” in, it becomes very tortuous in 

language, doesn’t it? 5 

 

MS ASTON:   Yes, sir. 

 

SJH:   Anything arising, Mr van Mierlo? 

 10 

MR VAN MIERLO:   No, sir, thank you. 

 

SJH:   Mr Laing? 

 

MR LAING:   No, sir 15 

 

SJH:   Anything arising or re-examination? 

 

<RE-EXAMINATION BY MS CRAWFORD [12.09 am] 

 20 

MS CRAWFORD:   Just briefly, sir, I do not propose to get into a thesis on 

section 42A. 

 

 I am happy to if the Panel wants to but just a couple of questions for the 

witness if I may; Ms Aston, you were asked questions by the panel 25 

about your experience as a planner in the processing of applications 

and I understand you made reference to a school proposal that you are 

currently considering. 

 

  [12.10 pm] 30 

 

 Can you expand on your experience with that proposal in relation to 

recommended consultation and transactions costs, and whether or not 

those are sheeted (ph 0.23) home to an applicant? 

 35 

MS ASTON:   Yes, in that case the school is in the South Halswell greenfield 

area.  It is through agreement with the Council it is going to be a 

Special Purpose zone, or that is the revised position, but in the 

meantime the school zoning remains Rural, so an application is 

required, and it is non-complying. 40 

 

 The spring, our client is very keen to work with tangata whenua and 

recognise the springs as part of the school overall development.  There 

are several of them. 

 45 
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 And so they were keen to engage as soon as possible, but they also 

have a conflict, because they have a very tight timeframe for getting the 

new school up and running, because they have to leave their temporary 

premises, and have to be up and running by early 2017. 

 5 

 So we requested the Council, who we should engage with, and they 

said suggested we refer to NKT in the first instance. 

 

 They had a bit of to-ing and fro-ing, we invited them to an onsite 

meeting and they advised that there would be a cost for any initial 10 

response to the proposal we had put to them.  They did not want to 

come to the onsite meeting, and they gave us details of the costs to the 

applicant for that initial response, which was $450 plus GST. 

 

 And so that is, if we wanted to consult with them.  That is one 15 

Rūnanga.  The other Rūnanga NKT were not dealing with and so we 

had a separate, they gave us separate details of who to consult with.  

And so to be honest, because the time frame is really tight at this stage 

the applicant has not proceeded that any further.  But we are working to 

incorporate the springs to the extent that it is practical as part of the 20 

development of the site. 

 

 So that has been our experience. 

 

MS CRAWFORD:   And by comparison, if one were to consider men and their 25 

sheds, and a small shed at the back of a property adjoining Heathcote 

River; what would your judgement be as a planner if there was a 

mandatory requirement for Council to consult, how would you go 

about informing the tangata whenua the values of an intrusion into a 

setback in those circumstances? 30 

 

MS ASTON:   I think we would have, we would probably include in the 

application an assessment against the values in the Iwi Management 

Plan, and I do not know if we would actually do any specific 

consultation. 35 

 

MS CRAWFORD:   Thank you.  And just finally sir, this may be a matter for 

legal submissions, but my friend for the Council did ask the witness 

some questions about scope, and just for the record I would just like to 

note by way of question to the witness the original submission as 40 

lodged.  It is on the record. 

 

SJH:   It is a legal issue Ms Crawford. 

 

MS CRAWFORD:   Thank you.  I will leave it there sir, thank you. 45 
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SJH:   Thank you.  Thank you Ms Aston. 

 

 And now, Mr Cleary, you have the same witness? 

 

MR CLEARY:   Same witness. 5 

 

SJH:   Thank you.  You are still under the same oath, okay? 

 

MR CLEARY:    

 10 

MS ASTON:   Yes, yes. 
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<PAULINE FIONA ASTON, on former affirmation [12.13 am] 
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<EXAMINATION BY MR CLEARY [12.13 pm] 

 

MR CLEARY:   Again, I will ask you to confirm your full name is Pauline 

Fiona Aston? 

 5 

MS ASTON:   Yes. 

 

MR CLEARY:   And in respect of this matter you have prepared an evidence-

in-chief, dated 18 February 2016? 

 10 

MS ASTON:   Yes. 

 

MR CLEARY:   And you have the qualifications and experience set out in that 

statement of evidence? 

 15 

MS ASTON:   Yes. 

 

MR CLEARY:   And you have also prepared a statement of rebuttal evidence, 

dated 25 February 2016? 

 20 

MS ASTON:   Yes. 

 

MR CLEARY:   And do you have any corrections you would like to make to 

your evidence? 

 25 

MS ASTON:   Yes, just one correction.  The reference to rule 6 - - - 

 

SJH:   Sorry, page? 

 

MS ASTON:   Oh, apologies, yes – paragraph 8.1 of my evidence. 30 

 

SJH:   Thank you. 

 

MS ASTON:   So, the first sentence I refer to rule 6.6.2.3.5D1, it should be 

6.6.2.2.5D1. 35 

 

SJH:   Thank you. 

 

MR CLEARY:   And subject to that correction you can confirm that your 

evidence is true and correct to the best of your knowledge? 40 

 

MS ASTON:   Yes. 

 

MR CLEARY:   And I believe you have got a very brief summary statement? 

 45 

MS ASTON:   Yes. 
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MR CLEARY:   You would like to read out and then answer questions from 

my friends and the Panel. 

 

  [12.15 pm] 5 

 

MS ASTON:   My evidence addresses outstanding matters in the Radford 

submission and further submission relating to waterway setbacks.  That 

is the status of activities not complying with the waterbody setback in 

the permitted activity standard, or exemption, where that activity is 10 

located in a silent file area, or a site of Ngai Tahu cultural significance.  

And this is rule 6.6.2.2.5D1, and I do not address the matter of 

definition of springs, because that is going to be addressed at the 

definitions hearing. 

 15 

 So the relief sought is that rule 6.6.2.2.5D1 is deleted, with the effect 

that the restricted discretionary activity rule, 6.6.2.2.4 will apply to 

activities within the setback, including in silent file or sites of 

Ngai Tahu cultural significance areas. 

 20 

 So the reasons, first of all, by way of background: the water setbacks 

are of concern to the Radford Family because there is an existing 

wooden sided drain along the northern portion of the western boundary 

of their North Belfast property, and which is identified as an 

environmental asset waterway and the seven metre setback applies.  25 

The property is within the Industrial General North Belfast zone, and 

the whole of that zone is within a silent file area. 

 

 A very high level of agreement has now been reached on the zone 

provisions as they apply in particular to the Radford site.  There were 30 

submissions on other chapters filed on behalf of the Radford, which 

have already been covered in evidence, of evidence.  For example, in 

respect of setback from springs a controlled activity consent status has 

been agreed for activities for within 20 metres of identified springs on 

the relevant ODP, and restricted discretionary status for springs within 35 

10 metres of the identified springs. 

 

 Matters of control and matters of discretion covering natural and 

cultural values have also been agreed.  Ngai Tahu no longer seek a two 

tier consenting regime for waterway setbacks, with non-complying 40 

status for larger setback reductions.  So the only outstanding matter 

now is the question of the status of waterway setbacks in silent file 

areas. 

 

 So I do not support rule 6.6.2.2.5D1, which is fully discretionary in 45 

such cases.  In my opinion the restricted activity status under rule 
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6.6.2.2.4 is appropriate for activities not complying with the waterway 

setbacks within a silent file area. 

 

 And the matters of discretion are under rule 6.6.3.4, which actually 

came up in the questioning for Kennaway, and were presented on the 5 

screen here, and they do address cultural values, and they are broad 

ranging.  And that is 6.6.3.4. 

 

 The potential matters to be addressed are covered by these assessment 

matters and therefore I see no benefit in requiring a fully discretionary 10 

application.  A fully discretionary consent opens up the application to 

assessment of the full suite of environmental effects, which is 

unnecessary when the potential matters of concern are already well 

defined under rule 6.6.3.4. 

 15 

 It is contrary to strategic objective 3.3.2, in particular minimising 

transaction costs, and it also does not foster investment certainty, and I 

consider that the requirement for a fully discretionary consent for 

waterway setback reductions, which would apply to North Belfast, 

because it is a silent file, is inconsistent with the agreement already 20 

reached with Ngai Tahu with respect to springs at North Belfast, and 

which are understood to have cultural values. 

 

 In that case the consenting regime is controlled or restricted 

discretionary, not fully discretionary, and with the matters of discretion 25 

covering cultural values. 

 

SJH:   Thank you.  Mr van Mierlo? 

 

<CROSS-EXAMINATION BY MR VAN MIERLO [12.19 pm] 30 

 

MR VAN MIERLO:   Thank you sir.  Afternoon again, Ms Aston. 

 

MS ASTON:   Hello. 

 35 

MR VAN MIERLO:   Firstly, in terms of definition of spring: you are giving 

evidence at the Definitions hearing? 

 

MS ASTON:   Yes. 

 40 
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  [12.20 pm] 

 

MR CLEARY:   So I think we will deal with that there.  Your paragraph 8.1, 

you refer to the wide ranging matters of discretion in relation to 

waterbody setbacks; are there any effects that could not be considered 5 

under the matters of discretion listed in 6.6.3 for waterbody setbacks 

which could be considered under a discretionary activity classification. 

 

 So I am asking what effects can you think of that would not be caught 

by the wide-ranging matters of discretion, which would be considered 10 

by a general discretionary? 

 

MS ASTON:   Well in a general discretion, any effect could be considered, like 

economic, social effects, all sorts of things.  – anything which meets 

the definition of “effect”, under the RMA. 15 

 

MR CLEARY:   And your concern is that those sorts of effects would increase 

the cost of a discretionary – or seeking consent in the context? 

 

MS ASTON:   Yes, because it would give uncertainty as to the scope of the 20 

assessment.  Application is only triggered to be fully discretionary 

rather than just limited discretionary or restricted discretionary because 

they are in a silent file area or a site of Ngai Tahu cultural significance, 

therefore clearly the only additional issue is the silent file, site of 

Ngai Tahu significant status, therefore clearly that is the only additional 25 

scope of effects that really needs to be considered. 

 

 And what I am saying is that those effects are already covered under 

the restricted discretionary matters that apply anyway, for example, any 

beneficial adverse effects on wahi tapu, wahi taonga or other sites of 30 

Ngai Tahu cultural significance is already an assessment matter. 

 

MR CLEARY:   Yes, but what I am putting to you is that the matters described 

in 6.6.3, are really so wide that they in effect describe a discretionary 

activity anyway? 35 

 

MS ASTON:   No, they are not, they are only matters relating to cultural 

values, whereas a discretionary activity you could consider any matter 

which is an effect as defined under the RMA. 

 40 

MR CLEARY:   I am Sorry, we are talking past each other.  I am referring to 

6.6.3, which sets out a series of headings- - - 

 

SJH:   Bring it up. 

 45 

MS ASTON:   Sorry, okay. 
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 So, no, they are not because they are very specific topics. 

 

MR CLEARY:   Yes. 

 5 

MS ASTON:   Very helpful. 

 

MR CLEARY:   But very wide-ranging considerations in relation to those 

topics? 

 10 

MS ASTON:   No, not really. 

 

MR CLEARY:   Is there any limit to the number of matters which a plan can 

provide for as a restricted discretionary activity in your view? 

 15 

MS ASTON:   No. 

 

MR CLEARY:   Thank you, nothing further, sir. 

 

SJH:   Thank you, Ms Dawson. 20 

 

MS DAWSON:   No, I do not have any questions, thank you, Ms Aston. 

 

SJH:   Thank you.  Mr Daysh? 

 25 

MR DAYSH:   No, Mr van Mierlo has traversed my questions. 

 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   One more; you made a comment before about Halswell School 30 

and some of the issues that you face there and you talked about the 450 

cost or fee that attached to the involvement of NKT with the site visit 

there. 

 

 If you had turned up for a site visit with your clients, would everybody 35 

else there be in some way remunerated for being onsite? 

 

MS ASTON:   Everybody else would be consultants for the applicant and yes, 

they would be paid for their input. 

 40 

MS HURIA:   And therefore being paid? 

 

MS ASTON:   Yes. 

 

45 
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  [12.25 pm] 

 

MS HURIA:   So you mentioned the 450, and I guess I am keen to understand 

from you, was it the fact of a fee or was it the level of the fee? 

 5 

MS ASTON:   No, I think I was just – it all got too complicated; it was too 

difficult, taking too long. 

 

MS HURIA:   Okay, thank you.  Thank you, sir. 

 10 

SJH:   Judge? 

 

JUDGE HASSAN:   Ms Aston, just following up on Mr van Mierlo’s questions 

of you, in regard to discretionary activity? 

 15 

MS ASTON:   Yes. 

 

JUDGE HASSAN:   You are generally familiar with the concept of balancing 

competing considerations on a discretionary activity, under Part 2? 

 20 

MS ASTON:   Yes. 

 

JUDGE HASSAN:   So if one was to consider cultural values and practices, 

but just assume there was no restricted discretionary construct but 

discretionary activity; would there be a risk that an applicant could 25 

bring in positive economic benefits to outweigh the cultural impact 

protection matters to get their application through? 

 

MS ASTON:   That could happen, yes. 

 30 

JUDGE HASSAN:   Thank you. 

 

SJH:   Just going back to Ms Huria’s question; you clearly implied earlier that 

you thought it unreasonable if a fee was to be charged for this cultural 

information, now you are saying it was just a complication, so you 35 

withdraw the implication you made earlier? 

 

MS ASTON:   No, I was just giving information – I was not giving an opinion 

on it. 

 40 

SJH:   You clearly implied that, that is what I took from it, and I am sure others 

on the Panel probably took the same thing – If everyone else was being 

paid, why shouldn’t they? 

 

MS ASTON:   If for example you have an application which adjoins a railway 45 

line, and you say to KiwiRail for example, would you like to come and 
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discuss this application, we will meet onsite and talk it through with 

you, then that happens and we would expect to pay KiwiRail for 

attendance. 

 

 But I mean, I do not want to get into- - - 5 

 

SJH:   Well, you are treading on very dangerous ground - - - 

 

MS ASTON:   I know I am. 

 10 

SJH:   - - -and I suggest you choose your words much more carefully in the 

future, Ms Aston, all right. 

 

MS ASTON:   Yes. 

 15 

SJH:   Thank you.  Anything arising Mr van Mierlo? 

 

MR VAN MIERLO:   No, sir, thank you. 

 

SJH:   Anything arising or re-examination, Mr Cleary. 20 

 

MR CLEARY:   No, sir. 

 

SJH:   Thank you, Ms Aston, you may stand down. 

 25 

<THE WITNESS WITHDREW [12.27 pm] 

 

SJH:   Now, Mr van Mierlo, we have read your opening but you may wish to 

speak to it briefly. 

 30 

MR VAN MIERLO:   Sir, I was just going to speak to the outstanding matters 

briefly, and take the balance as read. 

 

SJH:   Yes, thank you. 

 35 

MR VAN MIERLO:   So at page 9, sir – and that relates to the matter which 

we have just been discussing with Ms Aston – I just simply note there, 

there is a very extensive list of activities and the point is raised that in 

terms of potential complexity for plan users, that in fact a discretionary 

activity status may make things more concise and clear. 40 

 

JUDGE HASSAN:   Mr van Mierlo, isn’t there a phrase, “Be careful what you 

ask for”? 

 

MR VAN MIERLO:   I am conscious of your most recent- - - 45 
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JUDGE HASSAN:   I mean, in terms of open discretionary, what is your 

answer to the point that someone could bring forward meritorious 

application that was going to be wonderful for the local economy and 

should outweigh cultural values? 

 5 

MR VAN MIERLO:   Sir, my view in in terms of the Act in section 6 that 

simply providing economic benefit, it is not simply a matter of 

balancing those two.  In that sense, I understand- - - 

 

SJH:   Much wider than economic benefit though, that is the point – If it was 10 

drafted more tightly you would get what you wanted, and you would 

not lift Pandora’s box which is what you seem to be doing by the 

position you are taking at the moment? 

 

MR VAN MIERLO:   The point is noted and perhaps if I could confirm the 15 

position in closings. 

 

SJH:   Give it some consideration.  There is probably some drafting work 

required, that is all. 

 20 

MR VAN MIERLO:   Thank you.  The next matter I wish to address is in 

relation to the requirements to notify Ngai Tahu with respect to 

applications for downstream or upstream waterways and should that be 

deleted. 

 25 

 I am following the headings here that are set out in my friend’s 

openings. 

 

 Now my first point, I know it is an inconsistency in my submission 

with the approach taken in relation to the coastal environment, and 30 

closings were followed by Council yesterday which confirmed that 

Council was not opposed to a notification requirement in the coastal 

environment. 

 

  [12.30 pm] 35 

 

 In this hearing in relation to waterbody setbacks, Council’s position is 

that the requirement to notify Ngai Tahu with respect to applications 

for downstream and upstream waterways can be deleted because of 

section 95.  In my submission, that is an inconsistent approach. 40 

 

 So this is a key issue in my submission and the same issues that arise in 

relation to the coastal environment also arise equally in relation to 

waterbody setbacks.  Ngai Tahu seek an outcome whereby the Council 

is required to consult with the Rūnanga regarding applications for 45 

resource consent within waterbody setbacks at an early stage and that 
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also encourages consent applicants to consult with Rūnanga.  And it is 

accepted that applicants cannot be required to consult, even if that may 

be best practice. 

 

 It is also sought that there is a requirement to provide at least limited 5 

notification to Ngai Rūnanga with regard to consent applications that 

potentially affect Ngai Tahu cultural values within the waterbody 

setbacks. 

 

 There is, in my submission, a distinction between consultation and 10 

notification of applications, processes are complementary and both help 

achieve sound decisions but they are not substitutes and I have 

acknowledged there that there is no duty under the RMA to consult 

with Ngai Tahu even though that might be regarded as best practice. 

 15 

 But the higher order planning documents are also fairly relevant in my 

submission and what if – I interpolate there, early consultation ensures 

that Council is aware of Ngai Tahu values and issues but there is no 

obligation to give effect to the views of the person consulted and that is 

why notification is also very important, provided - - -  20 

 

JUDGE HASSAN:   Mr van Mierlo, can I interrupt you again, just on this 

consultation dimension? 

 

MR VAN MIERLO:   Yes, sir. 25 

 

JUDGE HASSAN:   You may not have a position now but I would be 

interested to hear Ms Legarth’s view on the proposition I put to 

Ms Aston about a compromise wording that would provide a rider that 

would effectively mean that that consultation would occur unless the 30 

Council was satisfied that the application was properly informed of 

tangata whenua cultural values. 

 

MR VAN MIERLO:   Yes. 

 35 

JUDGE HASSAN:   Do you have a position on that at the moment? 

 

MR VAN MIERLO:   I do not at this stage, I will certainly take instructions on 

that and certainly that is something that Ms Legarth I am sure will offer 

her views on the questions put to her.  It is acknowledged that the 40 

Strategic Objectives consistent with the Minister’s Statement of 

Expectations seek to minimise the requirements for notification of 

written approval.  It is submitted however, sir, that minimise does not 

mean that requirements need to be removed outright from the plan. 

 45 



 Page 1417 

  

Ch6: General Rules and Procedures Commenced 11.03.16 

 In relation to Ngai Tahu cultural values and waterbody setbacks there 

are a number of important considerations which I have set out there in 

paragraph 40 which in my submission support the requirements for 

consultation and notification.  I do not propose to go through those 

verbatim paragraph by paragraph. 5 

 

 I do note in (iii) that in my submission there is a difference in this 

context than for example other technical values based considerations, 

for example with regards to ecological sites of significance, there are a 

number of consultants which would be available to provide advice to 10 

Council, indeed Council will have in-house consultants that can advise 

on such matters in relation to cultural significance and Ngai Tahu 

values, that advice and information really in my submission must come 

from Ngai Tahu. 

 15 

 I refer there to Strategic Objective 3.3.3 at paragraph 41, and the strong 

and enduring relationship to be achieved between Ngai Tahu and 

Council, and in my submission such a relationship cannot be realised 

unless Council meaningfully engages with Ngai Tahu in relation to 

matters that affect Ngai Tahu interests. 20 

 

 This also links back to chapter 9.5 in the Ngai Tahu values topic.  We 

need to be careful that it is not all left to chapter 9 and I am just 

conscious that Council is understood to be of the view that there should 

not be any additional rules attaching to some types of sites of 25 

Ngai Tahu cultural significance so in relation to waterbody setbacks, 

chapter 6 is likely to be the paramount regulatory context or structure in 

the Replacement Plan and to the extent that waterbody setbacks extend 

into the coastal environment, again we do not have rules in the Coastal 

Environment chapter, so again it is these rules which will need to 30 

address that issue. 

 

 Turning to my next heading there, inter-relationship between 

waterbody setback provisions and sites of Ngai Tahu cultural 

significance; there is an ongoing work programme that is occurring. 35 

 

  [12.35 pm] 

 

 In my submission, regrettably there does not appear to have been any 

attempt by Council to align the waterbody setback provisions and 40 

waterbody classifications in this revised proposal with the Ngā wai 

sites of Ngai Tahu cultural significance being considered in the chapter 

9 process. 

 

 Now, Ms McLaughlin for the Council has acknowledged that that does 45 

need to be addressed and there is ongoing work to be attended to there. 
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 Finally, turning to the matter of strategic objective for water quality, 

again that is an ongoing matter of some discussion.  I understand from 

my friend for the Council that there is a memo to be filed on that.  I 

have not seen that memo yet. 5 

 

 In relation to the coastal environment, counsel for the Council has 

submitted that the strategic direction for water quality can be made 

pursuant to clause 13.5 of the Order in Council. 

 10 

 Ngai Tahu is not opposed to a decision being made using the provisions 

in clause 13.5 but there are four points that I would note in this respect.  

If there is no agreement reached between the parties then there does 

need to be a process for testing the differences between those parties 

and this may require further evidence, at least planning evidence.  It is 15 

unclear what the process is for the strategic objective directions.  If it is 

chapter 9, then it is not clear what topic within the chapter it is and that 

is quite important given that we have separate timeframes and streams 

for closing submissions and evidence in relation to chapter 9. 

 20 

 And finally there has been a suggestion that consequential amendments 

will be made, in particular deletion of decided or notified objectives 

and policies and various proposals and again there needs to be some 

process considerations associated with any such consequential 

amendments. 25 

 

 So unless there are any questions which the panel would - - - 

 

SJH:   I will just see.  Ms Dawson? 

 30 

MS DAWSON:   Just one question please. 

 

MR VAN MIERLO:   Yes. 

 

MS DAWSON:   In paragraph 34 you have stated that in this hearing the 35 

Council’s position is that the requirement to notify Ngai Tahu with 

respect to applications can be deleted.  Am I right, are you indicating or 

through the Council, that there were requirements in chapter 6.6 that 

specified the notification requirements for applications that can or have 

recommended to be deleted? 40 

 

 I just cannot find those.  I am just interested in those as opposed to 

consultation, which you have addressed separately. 
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MR VAN MIERLO:   Okay, yes.  So the passage set out there is a quote from, 

sorry, I have not referenced that.  That is a quote through to the opening 

submissions for the Council. 

 

MS DAWSON:   Well I mean that is fine, I am just – from your point of view - 5 

- - 

 

MR VAN MIERLO:   No, no. 

 

MS DAWSON:   - - - were the notification provisions that have been deleted 10 

but Ngai Tahu wants put back in again or are we talking about - - -  

 

MR VAN MIERLO:   Sorry the provisions that were there were in relation to 

consultation by Council.  But in addition in relation to sites of 

Ngai Tahu cultural significance and the chapter 9 process, Ngai Tahu 15 

did submit seeking a requirement for notification in relation to Ngā wai 

sites which included reference to waterbody setbacks. 

 

MS DAWSON:   So has Ngai Tahu submitted in relation to this chapter, 

wanting a notification provision put in to this chapter? 20 

 

MR VAN MIERLO:   I would have to go back and check the submission on 

that. 

 

MS DAWSON:   All right.  Well perhaps Ms Legarth might know that too.  25 

Thank you. 

 

SJH:   Ms Huria? 

 

MS HURIA:   No, thank you, sir. 30 

 

SJH:   Judge? 

 

JUDGE HASSAN:   No, thank you, sir. 

 35 

SJH:   Mr Daysh? 

 

MR DAYSH:   Just one question please. 

 

 The deletion of the Mahaanui Iwi Management Plan from the cultural 40 

values matters of discretion, can you explain what the background to 

that request was? 

 

MR VAN MIERLO:   I am not in a position to, I am sorry.  I do wish to take 

instructions and I have made a note to follow up on that. 45 
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MR DAYSH:   So Ms Legarth might know about that? 

 

MR VAN MIERLO:   She may. 

 

MR DAYSH:   All right, I will ask her, thank you. 5 

 

SJH:   All right, thank you, if you would call your witness then please. 
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<YVONNE LEGARTH, affirmed [12.39 pm] 
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<EXAMINATION BY MR VAN MIERLO [12.39 pm] 
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MR VAN MIERLO:   Your full name is Yvonne Mary Legarth? 

 

MS LEGARTH:   Yes. 

 

MR VAN MIERLO:   You have prepared statements of evidence, dated 5 

17 February and 25 February, in relation to this hearing, and you have 

set out your qualifications and experience in those statements? 

 

MS LEGARTH:   In previous statements, yes. 

 10 

MR VAN MIERLO:   And do you have any corrections that you wish to make 

to your evidence statements? 

 

MS LEGARTH:   Yes, I do, at page 10. 

 15 

MR VAN MIERLO:   The evidence-in-chief? 

 

MS LEGARTH:   Evidence-in-chief, yes. 

 

SJH:   Yes. 20 

 

MS LEGARTH:   There is a footnote 23 and that should add the words 

“methods to implement the Canterbury Regional Policy Statement 

policy 7.3.3”. 

 25 

MR VAN MIERLO:   Any additional corrections? 

 

MS LEGARTH:   I have reconsidered the definition of springs that appears 

here, but I have got that in my summary. 

 30 

SJH:   Well, that is part of your highlights I think rather than - - - 

 

MR VAN MIERLO:  Yes. 

 

SJH:   It is not a correction, it is a change of position potentially. 35 

 

MR VAN MIERLO:   Anything further? 

 

MS LEGARTH:   No. 

 40 

MR VAN MIERLO:   Do you confirm that with that correction that both 

statements of evidence are true and correct? 

 

MS LEGARTH:   Yes. 

 45 



 Page 1424 

  

Ch6: General Rules and Procedures Commenced 11.03.16 

MR VAN MIERLO:   Now, you have prepared a highlights package and, sir, I 

do have a written copy of that which I propose to hand up if that assists. 

 

SJH:   Thank you. 

 5 

MR VAN MIERLO:   My evidence specifically relates to the provision dealing 

with activities within waterbody setbacks, matters of discretion, 

definitions of spring and waterbody and notification and consultation 

provisions. 

 10 

 Plan provisions are to give effect to the National Policy Statement for 

Freshwater and the Canterbury Regional Policy Statement to recognise 

and provide for as a matter of national importance the relationship of 

Māori and their cultural and traditions with wahi tapu, water and other 

taonga and to have particular regard to kaitiakitanga and the ethic of 15 

stewardship. 

 

 The National Policy Statement for Freshwater management is about 

recognising the national significance of freshwater to all 

New Zealanders and Te Moana o Te Wai. 20 

 

 There is a policy framework in the National Policy Statement for 

Freshwater and Canterbury Regional Policy Statement, for managing 

land use activities that may have adverse effects on water and the 

management of riparian margins.  This includes the provision for the 25 

relationship of iwi with water and the integrated management of 

freshwater which is one of the functions of the local authority. 

 

 The Canterbury Regional Policy Statement recognises that integrated 

management of water includes the interests of people and water 30 

management and includes the ethic of Ki Uta, Ki Tai; the 

interconnectivity of surface water and groundwater, the effects of land 

use and intensification of land use on the demand for water and on 

water quality, kaitiaki and the ethic of stewardship and any net benefits 

of using water and water infrastructure and the significance of those 35 

benefits to the region. 

 

 The methods identified in the Canterbury Regional Policy Statement 

that deal with riparian margins direct local authorities to include 

provisions to manage land uses and vegetation removal within riparian 40 

margins and to identify the freshwater sites of significance to 

Ngāi Tahu and to identify ways in which to enhance Ngāi Tahu values. 

 

 I have relied on the evidence of the witnesses for Ngāi Tahu presented 

at previous hearings and have referred to the Iwi Management Plan.  45 

These describe the cultural significance and relationship of Ngāi Tahu 
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that they have with waterbodies and their margins and identify that the 

relationship of tangata whenua to freshwater is fundamental to 

Ngāi Tahu culture and cultural wellbeing.  I understand that 

mahinga kai and other customary uses are closely linked to waterbodies 

and their values. 5 

 

 The waterbody setback objectives:  I support the Council’s revised 

proposed objective 6.6.1.1 which provides for the protection of 

waterbodies and their margins from inappropriate use and development 

and to manage activities and development in a way that protects values 10 

and functions including natural character and access for customary 

practices and to mahinga kai. 

 

 I support the Council’s revised proposed policy 6.6.1.1.3 because it 

manages buildings and earthworks and other activities within 15 

waterbody setback so that the cultural significance of the waterbody 

and its margins is recognised and provided for along with customary 

access and use and water quality, biodiversity and mahinga kai values 

are maintained or enhanced. 

 20 

  [12.45 pm] 

 

 I support the Council’s revised policy 6.6.1.1.3AX8, revised rule 

6.6.2.2.5, revised rule 6.6.2.3.5 and revised rule 6.6.2.4.5, which 

replace the term “silent file areas”, with “sites of Ngāi Tahu cultural 25 

significance” because the use of consistent terms in the plan assists 

with clarity and implementation. 

 

 Discussions about representing the extent of the sites of Ngāi Tahu 

cultural significance in the provisions are ongoing and the waterbody 30 

setback provisions that are specific to those sites of Ngāi Tahu cultural 

significance and notification provisions may be the subject of some 

requirement to ensure alignment and internal consistency through the 

plan as part of that process. 

 35 

 Matters of discretion: the Council’s proposed matters of discretion are 

extensive and provide sufficient scope to deal with the potential 

adverse effects of activities located within a setback on waterbodies 

and to be clear I consider that the range of matters are both appropriate 

and necessary. 40 

 

 However I observe that in proposal 6 that there are six sets of matters 

over which discretion is retained each with subsections and some of 

which are broad, and provision 6.6.2.1.3 records that the matters in 

other sections are also relevant. 45 
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 I consider that it would simplify the Plan to apply a discretionary 

activity rule to those activities within a waterbody setback.  The ability 

to address potential effects would be open ended, but only to the extent 

that potential adverse effects from proposed use or development and on 

the receiving environment must be identified and addressed on a case-5 

by-case basis and I did note the earlier discussion about the positive 

effects as well. 

 

 Definitions: I consider that the consistency in the use of defined terms 

promotes clarity and assists with interpretation.  The definition for 10 

springs and waterbody will be considered at the next hearing on 

definitions.  I raise the definitions of spring and waterbody now 

because I have reconsidered my position on that. 

 

 So I have set out the two new definitions, shall I read them or – yes.  15 

The evidence of Mr Dale is that springs are waterbodies and the 

definition proposed is waterbodies means freshwater or geothermal 

water in a river, lake, stream, pond, wetland or aquifer or any part 

thereof that is not located within the coastal marine area, and for the 

avoidance of doubt includes waipuna springs. 20 

 

 Since preparing my evidence-in-chief I have given further 

consideration to the definition of spring and I agree with the version in 

the rebuttal evidence of Ms McLaughlin for the Council which is for 

the definitions hearing, and as I understand it the following definition 25 

better describes the characteristics of artesian pressure and spring. 

 

 The definition proposed is that spring means a point where 

groundwater driven by artesian pressure emerges to the surface and 

forms a pool, the head of a waterbody, or discharges within or to a 30 

waterbody on a permanent or intermittent basis. 

 

 Setback rules: I agree with Ms Aston that there needs to be an 

appropriate setback from an environmental asset waterway and that a 

non-complying activity rule is not necessary to manage potential 35 

adverse effects within waterbody setbacks. 

 

 I disagree with Ms Aston that the Council’s proposed rule 6.6.2.3.5 in 

respect of the sites of Ngāi Tahu cultural significance should be deleted 

along with the proposed note that requires the Council to consult with 40 

tangata whenua upon an application being required under the setback 

rules. 

 

 The amendment made in the Council’s revised version of rule 6.6.2.3.5 

promotes clarity by replacing the term “silent files” with “sites of 45 

Ngāi Tahu cultural significance” and I support this amendment to use 
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consistent terms, but I disagree with the requirement deleting the 

requirement of the Council to consult. 

 

 Involving the Rūnanga in consent processes; the National Policy 

Statement for Freshwater is to provide for the involvement of iwi and 5 

hapu, and to ensure that tangata whenua values and interests are 

identified and reflected in the management of freshwater. 

 

 In my opinion including consultation and notification requirements in 

the rules and matters of discretion where the objectives and policies 10 

recognise and provide for the consideration of cultural values would 

ensure information about potential effects and possible mitigation is 

available to decision makers. 

 

 I consider that providing opportunities for Nga Runanga to be involved 15 

in the resource consent process through consultation and limited 

notification facilitates the implementation of the National Policy 

Statement for Freshwater. 

 

 Decision makers will need relevant information on cultural values 20 

associated with freshwater bodies and their margins when they consider 

consent applications for activities that have potential adverse effects on 

cultural values and sites of Ngāi Tahu cultural significance. 

 

 In my opinion improving the integrated management of freshwater 25 

through a planning tool such as a waterbody setback with suitable 

provisions can assist the local authority to manage potential adverse 

effects of land use on waterbodies and their margins, to recognise and 

provide for the national significance of fresh water, to recognise and 

provide for the relationship of Māori and their culture and traditions 30 

with ancestral lands’ water sites, waahi tapu and other taonga, and to 

promote the integrated management of water bodies. 

 

  [12.50 pm] 

 35 

SJH:   Thank you.  Mr Laing? 

 

<CROSS-EXAMINATION BY MR LAING [12.50 pm] 

 

MR LAING:   Good afternoon, Ms Legarth. 40 

 

 I will go through your highlights package because it really does clearly 

summarise the issues.  If I could just go to paragraph 11 there and you 

refer to ongoing discussions about sites and Ngai Tahu significance on 

maps and that is, as you say, that is part of a work programme and at 45 
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chapter 9 and, in fact, is it correct that there will be a workshop, a sort 

of chapter 9.5 workshop on that topic? 

 

MS LEGARTH:   Yes. 

 5 

MR LAING:   And through that process is it your view that the identification 

site would help in relation to this whole issue around transaction costs 

on water body setback applications or? 

 

MS LEGARTH:   That is the exercise that I am expecting to come out of the 10 

workshop, yes. 

 

MR LAING:   So there will be more clarity as to which water bodies would be 

affected by sites of significance? 

 15 

MS LEGARTH:   Yes, and which provisions might apply. 

 

MR LAING:   Yes, so if you are looking at the Judge Hassan’s wording, that 

would assist would it not, in terms of whether the Council could 

identify whether there is a site and as to what its significance is? 20 

 

MS LEGARTH:   This is to address the duplication of consultation of either the 

applicant or the Council, is that the wording, yes. 

 

MR LAING:   Yes. 25 

 

MS LEGARTH:   I think it would and there are just some questions I had 

around the phrase “properly informed” and whether some criteria or 

some refinement might help with that. 

 30 

MR LAING:   Because we are looking at transaction costs; there are a number 

of sort of subsets to that and I will just ask you whether you agree to 

this, this costs the applicant of finding out about where the sites are and 

what the cultural values might be, correct? 

 35 

MS LEGARTH:   Yes. 

 

MR LAING:   There is a cost to the Council involved in investigating and 

consulting, or informing itself about those matters? 

 40 

MS LEGARTH:   Yes, although those costs are often passed on to the 

applicant - - - 

 

MR LAING:   Yes, we won’t mention that word – but then also there are costs 

to the Runanga as well, isn’t it, in responding? 45 

 



 Page 1429 

  

Ch6: General Rules and Procedures Commenced 11.03.16 

MS LEGARTH:   Yes. 

 

MR LAING:   Which may or may not be able to be fully recovered? 

 

MS LEGARTH:   Yes. 5 

 

MR LAING:   So is it not in everyone’s interest to try to come up with a 

process that minimises those costs? 

 

MS LEGARTH:   Yes, it is. 10 

 

MR LAING:   And is the Runanga sufficiently geared up or resourced to deal 

with all these applications? 

 

MS LEGARTH:   I am not aware of any of the figures.  I do know that they are 15 

dealing with applications as people ask them, but I do not have any 

details about how that is working. 

 

MR LAING:   No, but if the number and volume of applications that came 

before the Runanga could be refined, would not that be of benefit to the 20 

Runanga? 

 

MS LEGARTH:   Yes, it would. 

 

MR LAING:   Yes, and just looking at that example, where you here earlier 25 

when we had the example of the Heathcote River and the setback 

provision there?  Could we look at that? 

 

SJH:   Yes, you were sitting in the back of the Court. 

 30 

MR LAING:   You can see at 41 Heathcote Street there, there is a very large 

backyard isn’t there, and obviously it looks like a fence or a hedge or 

something; is that a situation where some refinement may work, where 

there is not actually a particular interest there? 

 35 

MS LEGARTH:   I have not looked at the width of the water body setbacks.  I 

have relied on the statement from the water quality scientists about 

what depth that might be, I am not in a position to say whether it should 

be 10 or 20 or… 

 40 

MR LAING:   No, but that is a situation where that is somebody’s backyard, 

isn’t it? 

 

MS LEGARTH:   Well, it may not be – from this, it could be an encroachment.  

I have no way of knowing. 45 
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MR LAING:   Yes.  No, I will not ask you any further questions about that. 

 

 In terms of matters of discretion and I am looking at paragraphs 

12 to 14 of your evidence; I take it from your evidence that you are not 

saying that there are any matters of discretion that have been omitted 5 

that should be included? 

 

MS LEGARTH:   No, I looked back at the objectives and policies and tried to 

match the matters back to those provisions and I did not identify any 

gaps in that policy. 10 

 

  [12.55 pm] 

 

MR LAING:   No, so from the point of view of covering the bases, there is no 

real reason why a restricted discretionary activity status should not be 15 

applied, is there? 

 

MS LEGARTH:   No, I just looked at – there were 30 matters in this section 

and some others are being proposed and then it refers back to other 

matters of discretion in other parts of the Plan and so I was just looking 20 

at how you might efficiently address several pages of matters of 

discretion in an AAE (ph 00.32). 

 

MR LAING:   Yes, and looking at Judge Hassan’s question to your 

legal counsel, there may well be some disbenefits to Ngai Tahu in that 25 

situation? 

 

MS LEGARTH:   I imagine that is a case by case basis. 

 

MR LAING:   Yes.  I just want to ask, just clarify something in your rebuttal 30 

evidence at paragraph 12 and it relates to springs. 

 

 End of the third sentence: “including springs, the definition of water 

bodies clarifies this and the setbacks requested by parties, including 

Ngai Tahu, for water bodies also apply to springs where those springs 35 

have been classified.”   

 

 I was not really certain whether you are suggesting that there should be 

some change to the words of water body setbacks or whether you are 

simply saying that they are recognised if they fall within the existing 40 

setback requirements. 

 

MS LEGARTH:   The rules that apply to the water body setbacks, and the rules 

that were proposed through the Ngai Tahu submission are different, 

and I think that that needs to be aligned and that would be part of the 45 

chapter 9 process. 
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MR LAING:   Yes, it is not something we can address in this hearing, is it? 

 

MS LEGARTH:   No. 

 5 

MR LAING:   No, that is all I have, sir. 

 

SJH:   Thank you.  Mr Cleary. 

 

<CROSS-EXAMINATION BY MR CLEARY [12.57 pm] 10 

 

MR CLEARY:   Good afternoon, Ms Legarth. 

 

 Just by way of very short preamble, I understand the difference 

between the Radford family and the Runanga is whether or not an 15 

application for development with a setback of an environmental asset 

waterway within the Industrial General zone should be a restricted 

discretionary, which is the Radfords’ position, and the Rūnanga’s 

position is fully discretionary? 

 20 

MS LEGARTH:   In the Ngai Tahu submission there was a dual layer of rules.   

So I am open to restricted discretionary or discretionary, I do not think 

non-complying is appropriate. 

 

MR CLEARY:   All right, okay, but Ms Aston is suggesting that that rule 25 

6.6.2.2.5, the fully discretionary rule, be deleted and that the 

consequence of that would be if a development within that setback, it is 

within a site of Ngai Tahu cultural significance, would be a restricted 

discretionary activity.  Are you open to that as a solution? 

 30 

MS LEGARTH:   I am open to it and again, that comes back to how the rules 

would be aligned through the chapter 9 process so the sites of 

significance, cultural values are everywhere, I understand.  But the sites 

that are dealt with and the Ngai Tahu sites of cultural significance that 

have been proposed are high value, high sites so I think it is worth 35 

looking at how the rules would manage the effects on those particular 

values. 

 

MR CLEARY:   Right, okay, but just specifically, Ms Aston referred to that 

environmental asset way as a box drain.  Do you recall her saying that? 40 

 

MS LEGARTH:  I do not recall it and I am not familiar with the site at all. 

 

MR CLEARY:   You have not been to the site? 

 45 

MS LEGARTH:   No. 
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MR CLEARY:   No, okay, all right, but paragraph 59 of your evidence, you 

just briefly summarise environmental asset waterways and network 

waterways are tributary engineered and modified waterways with some 

or limited ecological value. 5 

 

MS LEGARTH:   Yes, I have taken that from the description. 

 

MR CLEARY:   Yes, that is correct and that is in quite stark contrast to, for 

example, upstream/downstream water bodies which are identified as 10 

having high ecological values and possible high cultural values as well, 

that is correct? 

 

MS LEGARTH:   It is for – yes for the values associated with upstream and 

downstream are very different from engineered waterways. 15 

 

MR CLEARY:   Yes, okay, including sort of higher sort of potential cultural 

values? 

 

  [1.00 pm] 20 

 

MS LEGARTH:   The cultural values might be relating to water quality or 

other things in the setbacks so I am not sure that I could say that 

without a cultural evidence around a particular waterway. 

 25 

MR CLEARY:   Okay, so there is no specific cultural evidence in respect of 

the cultural values of this box drain is there? 

 

MS LEGARTH:   There would be associated with the freshwater. 

 30 

MR CLEARY:   Yes, sorry, okay.  And what would be the particular effect that 

you would look to manage in terms of setbacks from a box drain in this 

zone? 

 

MS LEGARTH:  Well effects on water quality and perhaps earthworks 35 

sediment entering the water and there may be depending - I do not 

know this particular site, but there could be in-ground values that 

should be considered. 

 

MR CLEARY:   Yes, but you are talking about, so for example sort of 40 

avoiding mixing of waters and contaminating freshwater, that would be 

a particular issue to address? 

 

MS LEGARTH:   Yes, I understand that from the iwi management plan, that is 

an issue. 45 

 



 Page 1433 

  

Ch6: General Rules and Procedures Commenced 11.03.16 

MR CLEARY:   In the iwi management plan.  And at paragraph 62 of your 

evidence, you do say, and I think you have just said it in answer to my 

question, that restricted discretionary activity status or discretionary 

activity in some instances provides sufficient discretion to consider 

effects on cultural values. 5 

 

MS LEGARTH:   Yes, provided those matters of discretion are included. 

 

MR CLEARY:   Yes, okay.  Just out of interest, how many resource consent 

applications have you prepared in the course of your planning career, 10 

roughly? 

 

MS LEGARTH:   Well in the last year I have prepared five. 

 

MR CLEARY:   Five, okay, all right.  And so from that experience you will 15 

acknowledge that if an application is for a discretionary activity, I think 

you said in your summary it is essentially open-ended - - - 

 

MS LEGARTH:   Yes. 

 20 

MR CLEARY:   - - - in terms of the environmental effects that could be 

considered. 

 

MS LEGARTH:   Yes. 

 25 

MR CLEARY:   That is right.  And also they are sort of what I would say non-

environmental effects that may need to be considered such as 

precedents and plan integrity? 

 

MS LEGARTH:   Yes, matters of discretion are everything. 30 

 

MR CLEARY:   Yes, open-ended. 

 

MS LEGARTH:   Yes. 

 35 

MR CLEARY:   Okay.  But in your summary - and I have not got it in front of 

me, sorry - you say it is open-ended but only to the extent that potential 

adverse effects from a proposed use or development on the receiving 

environment must be addressed on a case by case basis. 

 40 

MS LEGARTH:   Yes.  What I mean by that is they have to be relevant to the 

application and the receiving environment. 

 

MR CLEARY:   Yes and would the same not apply in the context of a 

restricted discretionary activity where you have got a wide range of 45 

matters of discretion, the majority of which may not be at all relevant? 
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MS LEGARTH:   Yes, although what occurs when you prepare an AE and they 

list it is that you need to step through each one and draw an assessment.  

The difference for the discretionary activity is that you can identify 

what is relevant and focus on those matters. 5 

 

MR CLEARY:   Yes, yes but the consent authority may take a completely 

different view as to what is relevant or important in the context of 

effects. 

 10 

MS LEGARTH:   They may and pre-hearing meetings are often helpful. 

 

MR CLEARY:   Yes.  So just in terms of that particular rule, rule 6.2.2.5, it 

does not provide any specific guidance as to what matters an applicant 

should address, does it? 15 

 

MS LEGARTH:   The discretionary activity? 

 

JUDGE HASSAN:   Can I just interrupt this?  You mentioned that number 

system before, are you referring to the discretionary activity rule? 20 

 

MR CLEARY:   Yes, D1. 

 

JUDGE HASSAN:   Is that not 6.6.2.4.5, just for the record? 

 25 

MR CLEARY:   No it is - - -  

 

JUDGE HASSAN:   Oh, there are several.  Okay. I just did not want to get 

confused off the transcript because I have got that one in front of me 

but it is definitely right. 30 

 

MR CLEARY:   Yes. 

 

JUDGE HASSAN:   Okay. 

 35 

MR CLEARY:   I think there are a number of similar rules depending on where 

the waterbody is, whether it is city and settlement or rural. 

 

JUDGE HASSAN:   Yes, all right, okay. 

 40 

MR CLEARY:   Where was I?  But that particular rule does not provide any 

specific guidance to an applicant as to what matters to consider. 

 

MS LEGARTH:   The discretionary activity rule?  No.  But you would draw 

those from the objectives and policies in the plan. 45 
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MR CLEARY:   Yes, which – those objectives and policies which you say 

you’ve agreed or you said earlier, are directly implemented by the 

matters of discretion, are they not? 

 

MS LEGARTH:   Yes. 5 

 

  [1.05 pm] 

 

MR CLEARY:   Okay.  And therefore you do agree that the various matters of 

discretion set out in 6.6.3.4 which was on the screen, I had it as 10 

page 183 of attachment A from Ms McLaughlin’s evidence but 

Commissioner Daysh put up a slightly – there we are.  Those matters 

include all the matters that Te Runanga o Ngai Tahu requested, that is 

correct? 

 15 

MS LEGARTH:   Yes and for cultural values, some of the other matters might 

also have cultural interests associated with them, like some of the 

natural values may also - - -  

 

MR CLEARY:   Sorry, I am sorry, I do not follow you. Could you please 20 

elaborate on that? 

 

MS LEGARTH:   For example the natural values may also be relevant to the 

Rūnanga. 

 25 

MR CLEARY:   So that is a different set of assessment matters? 

 

MS LEGARTH:   Yes. 

 

MR CLEARY:   Okay. 30 

 

MS LEGARTH:   So it is not limited to 6.6.3.4. 

 

MR CLEARY:   Yes.  But you obviously agree that those matters of discretion 

provide sufficient discretion to consider all effects on cultural values? 35 

 

MS LEGARTH:   Yes, I think they do. 

 

MR CLEARY:   And in which case a restricted discretionary activity, would 

you not agree is entirely appropriate in terms of what Ms Aston 40 

suggested for development within setbacks from environmental asset 

waterways? 

 

MS LEGARTH:   Yes, and perhaps I could explain the reason why I raised the 

discretionary activity option was simply an approach to drafting the 45 

plan.  It is not a matter of principle about what matters are addressed. 
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MR CLEARY:   Okay.  But just, and this may be a matter of legal submission, 

but in terms of, you did note in your summary the exchange between 

Mr van Mierlo and his Honour, Judge Hassan, about positive effects? 

 5 

MS LEGARTH:   Yes. 

 

MR CLEARY:   And do you understand or were they in the context of a 

restricted discretionary activity that positive effects can be taken into 

account? 10 

 

MS LEGARTH:   Yes and some of the matters of discretion also identify 

positive effects and cumulative effects which would include positive. 

 

MR CLEARY:   More broadly in the context of positive effects that are under, 15 

can sit under part 2, like section 5 of the Act. 

 

JUDGE HASSAN:   Perhaps we should both look at the Act again, Mr Cleary. 

 

MR CLEARY:   Yes, I think - - - 20 

 

JUDGE HASSAN:   As a legal submission. 

 

MR CLEARY:   I think we should at maybe that John Woolley Trust case. 

 25 

JUDGE HASSAN:   And the Act. 

 

MR CLEARY:   Yes, absolutely.  So essentially you are open to a restricted 

discretionary activity. 

 30 

MS LEGARTH:   Provided - - -  

 

SJH:   The witness has already answered that, Mr Cleary. 

 

MR CLEARY:   Thank you.  I do not have any more questions. 35 

 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:  I will not go over the restricted discretionary or full 

discretionary matter either with you.  The only matter that I just want 40 

you to clarify is that in this Chapter has Ngai Tahu asked for any 

specific provisions to be included that relate to how any application 

might be notified and whether Ngai Tahu should be considered as an 

affected party for example? 

 45 
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MS LEGARTH:  Yes, a submission on the Stage 2 looked at, requested 

notification to be included in the rules and the consultation also. 

 

MS DAWSON:   And the consultation also.  And the Stage 2 covered this 

section 6.6? 5 

 

MS LEGARTH:   Yes. 

 

MS DAWSON:   All right, thank you for pointing that out.  That is all, thank 

you. 10 

 

SJH:   Thank you.  Mr Daysh? 

 

MR DAYSH:   Yes.  Thank you, Ms Legarth.  I want to ask you some 

questions about 6.6.3 again so can we have that famous clause up again 15 

on the screen starting with 6.6.3.1?  These are the matters of discretion 

that you need to work through under RD1 I think.  So I want to ask you 

some questions, to start just to confirm, I think you have added up all 

these discretionary matters, I think somewhere in the 30s the number 

that you got to.  Would you agree that in some circumstances it would 20 

be quite a burdensome thing to work through all these issues for a 

particular setback application under RD1, and think in your mind the 

Halswell River backyard example that we had up on the screen before.  

Heathcote, sorry, Heathcote River. 

 25 

  [1.10 pm] 

 

MS LEGARTH:   Yes, I do think there would be some circumstances where 

stepping through each of these, when a site visit and an understanding 

the receiving environment would narrow them down considerably. 30 

 

MR DAYSH:   Yes.  And just think hypothetically, if that was a back yard and 

there was mown grass and a vegetable garden up to a fence, and that 

came within a 30 metre setback, and you had to get a resource consent 

application, an applicant could really just look at these matters and deal 35 

with it quite quickly and succinctly in an application, could they not? 

 

MS LEGARTH:   Some of them they could, although the cultural values, they 

may need information on some of those matters, and - - - 

 40 

MR DAYSH:   All right, so you still think they might need some information 

on those matters? 

 

MS LEGARTH:   I think so.  Because cultural values are identified in the 

objectives and policies, it does signal that it is an issue that needs 45 

looking at, and I am not sure whether that is one of the rivers that is 
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mapped as the Ngā wai proposal.  If it was then that would make it 

apparent that there is discussion that would be helpful. 

 

MR DAYSH:   Thank you.  Do you think it would be practical and workable if 

this setback caught a lot of those sort of circumstances where 5 

someone’s backyard was open to a cultural assessment, if they wanted 

to put a blokes shed in the backyard; do you think that is reasonable? 

 

MS LEGARTH:   Well, I think that is where the permitted activity rule is 

important.  I would not expect a minor activity to be captured by a rule 10 

in a Plan unless there was some specific reason for it. 

 

 So I would expect the permitted activity layer, a controlled activity 

layer to filter out. 

 15 

MR DAYSH:   And you think it does that effectively now? 

 

MS LEGARTH:   I found reading it complicated, so it does, but it uses a lot of 

terms that are new  in this section, and phrases in setbacks, so you have 

to read all around this and the Plan to really get a feel for how it works. 20 

 

MR DAYSH:   Right.  So I want to give you another hypothetical situation, 

something that was quite substantial as a potential effect, maybe there 

is a lot of natural vegetation, indigenous vegetation, maybe there are 

some springs bubbling up in the setback, and you have to deal with this 25 

comprehensively.  If you are an applicant preparing an AAE and you 

had to deal with this natural one, what sort of, would you go and get 

some expertise from an expert in this field? 

 

MS LEGARTH:   Certainly.  When I have worked for a local authority often 30 

there will be someone in-house, but if there is not anyone in-house then 

- - -  

 

MR DAYSH:  No, I am asking the applicants, if you were working for the 

applicant, preparing the AAE - - - 35 

 

MS LEGARTH:   Yes, I would get some advice. 

 

MR DAYSH:   And what sort, it would be an engineer? 

 40 

MS LEGARTH:   Yes, an engineer, and depending on the size of the river 

maybe a hydrologist. 

 

MR DAYSH:   Okay, so those will normally be consultants? 

 45 

MS LEGARTH:   Yes. 
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MR DAYSH:   And they would have charge out rates, 150, 250, 300, 

depending on where you go? 

 

MS LEGARTH:   Yes. 5 

 

MR DAYSH:   Yes, all right, so let us go to the next one, so 6.6.3.2. 

 

 So natural values, and then it goes right over the page.  If there was 

significant ecological issues if you were preparing an application, you 10 

would go to an ecologist? 

 

MS LEGARTH:   An ecologist, yes. 

 

MR DAYSH:   In the same scenario to get expert evidence? 15 

 

MS LEGARTH:   Yes. 

 

MR DAYSH:   And the next one, amenity and character, you would get advice 

from? 20 

 

MS LEGARTH:   Amenity and natural character, sometimes the Council will 

have in-house parks people that could at a pre-application meeting 

discuss what is required, but yes, I would get expertise.  I would not - - 

-  25 

 

MR DAYSH:   And on the cultural values and practices one, if there were, for 

example, springs and other things that were clearly, you thought shit, 

this could be quite an important area, who would you go to for advice? 

 30 

MS LEGARTH:   I would go to the Rūnanga as much to identify if there is or 

is not an issue, just to ensure that I have got a complete application. 

 

MR DAYSH:   And the Rūnanga would the expertise, in terms of an expert 

knowledge - - -  35 

 

MS LEGARTH:   Yes. 

 

MR DAYSH:   When you see the expert knowledge being a similar vein to 

someone with a landscape, you know, landscape knowledge or ecology 40 

knowledge, you see that in the same vein? 

 

MS LEGARTH:   Yes, I do. 

 

MR DAYSH:   And you would expect to cover their costs for helping you with 45 

your application? 
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MS LEGARTH:   I would say for the Rūnanga’s – but yes I would not be 

surprised if I was asked. 

 

MR DAYSH:   Right.  I think I could carry on but that gets the point across.  5 

Thank you for that. 

 

SJH:   Thank you.  Ms Huria? 

 

  [1.15 pm] 10 

 

MS HURIA:   Ms Legarth, do you think that the Council should have 

attempted to align waterbody setback provisions in the revised 

proposal, or was it a timing matter, because there is that work 

programme going on between the Council and Ngai Tahu? 15 

 

MS LEGARTH:   It may well have been a timing issue, although I did – when I 

looked across at what had been classified, and the gaps with 

unclassified rivers that were Ngā wai, I would have thought that they 

would have looked at that, yes. 20 

 

MS HURIA:   Okay, thank you.  Nothing more sir. 

 

SJH:   Thank you.  Judge? 

 25 

JUDGE HASSAN:   Thank you sir. 

 

 Ms Legarth, I did have a couple of questions for you on the topics of 

restricted discretionary versus discretionary, and also the question of 

the consultation model, but I take from your answers to Mr Laing that 30 

those matters can probably be left with parties to work their way 

through a bit further, so I do not have questions on that. 

 

 I do have just one minor question arising from your correction to your 

evidence, or the addition to your evidence – footnote 23, on page 10 of 35 

your evidence-in-chief, and I took a note there of your addition to the 

methods for implementation of what you described as policy 7.3.3 of 

the Regional Policy Statement.  So if we put that on the screen, that 

policy now. 

 40 

 And I am looking at the methods.  I take it, if we just go down the 

page a bit to “local authorities will do” – so you will see 

subparagraph 2 of those methods; I presume it was in light of that 

subparagraph, that you added that to your evidence? 

 45 

MS LEGARTH:   Yes, that is where I drew that from. 
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JUDGE HASSAN:   Right, if we just go to the top of the page.  And I noticed 

with interest that second sentence, and its reference in the last three 

words to the process being assisted by iwi management plans; do you 

see that? 5 

 

MS LEGARTH:   I have got it, yes. 

 

JUDGE HASSAN:   So bearing that in mind – it may be covered in your 

evidence somewhere – but can you just help me understand the 10 

rationale for Ngai Tahu seeking to delete reference to its iwi 

management plan, from the assessment criteria? 

 

MS LEGARTH:   I have just had a quick talk about that and I understand it is 

because there was a concern around referring to a document like that 15 

that sat outside the plan that is a non-statutory plan that may be subject 

to change.  I think that can be dealt with by simply putting the date. 

 

JUDGE HASSAN:   Right. 

 20 

MS LEGARTH:   In the Plan. 

 

JUDGE HASSAN:   Okay, all right, so it might be worth some further 

reflection too, mindful of, I suppose one thing which is it is a tool 

which does assist to some extent, doe it not, in informing an applicant 25 

and encouraging the applicant to use it, is a good thing in that sense? 

 

MS LEGARTH:   Yes. 

 

JUDGE HASSAN:   Right, thank you. 30 

 

SJH:   Ms Legarth, you acknowledged to Mr Laing the open ended nature of 

discretionary and the potential unintended consequences from it. 

 

 Are you satisfied that the rules that Ms Aston referred to, sufficiently 35 

covered all the matters of assessment that should be there, or do you 

think that perhaps you need to do a bit of further work with the various 

planners to make sure that that is nailed? 

 

MS LEGARTH:   Yes, I could not identify any additional matters of discretion 40 

that would need to be included, beyond something around the 

consultation which was similar to the - - -  

 

SJH:   The discussion we had? 

 45 

MS LEGARTH:   Yes. 



 Page 1442 

  

Ch6: General Rules and Procedures Commenced 11.03.16 

 

SJH:   And maybe some tightening up of that? 

 

MS LEGARTH:   Yes. 

 5 

SJH:   All right.  Thank you.  Anything arising Mr Cleary?  Anything arising 

Mr Laing? 

 

MR LAING:   No, sir. 

 10 

SJH:   Mr van Mierlo, anything arising or re-examination? 

 

MR VAN MIERLO:   No, sir. 

 

JUDGE WHITING:   Thank you Ms Legarth, you may stand down – I am 15 

sorry, Mr Daysh had another one. 

 

MR DAYSH:   Oh Judge Hassan asked my question, so no more questions. 

 

<THE WITNESS WITHDREW [1.18 pm] 20 

 

SJH:   All right.  Look, we will take the luncheon adjournment until 2.00 pm. 

 

MR LAING:  If the Chair pleases, I have got Mr Norton here, he has a 

difficulty this afternoon, because he is on standby for another hearing 25 

as well where he has to give evidence.  So either we could take a short 

break or? 

 

SJH:   We will take a five minute break. 

 30 

ADJOURNED [1.19 pm] 

 

RESUMED [1.27 pm] 

 

SJH:   Yes, thank you.  Yes, Mr Laing. 35 
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<ROBERT BRIAN NORTON, affirmed [1.27 pm] 



 Page 1444 

  

Ch6: General Rules and Procedures Commenced 11.03.16 

<EXAMINATION BY MR LAING [1.28 pm] 

 

MR LAING:   Your full name is Robert Brian Norton? 

 

MR NORTON:   Yes. 5 

 

MR LAING:  You are the senior storm water planning engineer at Christchurch 

City Council? 

 

MR NORTON:   Yes. 10 

 

MR LAING:   Your qualifications and experience are stated in paragraph 1.2 of 

your evidence? 

 

MR NORTON:   Yes. 15 

 

MR LAING:   Do you wish to make any corrections to your evidence? 

 

MR NORTON:   No. 

 20 

MR LAING:   You now confirm that it is true and correct? 

 

MR NORTON:   Yes. 

 

MR LAING:   Could you proceed with your highlights package please. 25 

 

SJH:   I think we can go straight to questions because it is just a very- - - 

 

MR LAING:   Sir, I think- - - 

 30 

SJH:   Well that may cover it off, so all right. 

 

MR LAING:   I am hoping that it may set the scene for the questions so it is 

really only a few minutes, is it not, Mr Norton? 

 35 

MR NORTON:   Yes, it is not so much a highlights package as it is hopefully 

an anticipated response to the questions. 

 

SJH:   That is fine, go ahead then. 

 40 

MR NORTON:   I have been informed that there are some questions regarding 

the potential overlap between rules in the Hazards Chapter for flood 

management areas and for those rules in the General Rules Chapter for 

waterbody setbacks. 

 45 
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 The flood management area rules in the Natural Hazards Chapter are 

not, nor are they designed to be sufficient to protect the operation of a 

waterway corridor during a flood event. 

 

  [1.30 pm] 5 

 

 The FMA rules are designed primarily to protect new buildings from 

the flood effects, less so to protect the rivers and flood plains from the 

effect of building. 

 10 

 This is evident from the long list of permitted activities under table 

5.3.1.1B which could have immediate or cumulative adverse effects on 

waterway operation. 

 

 There are several important reasons why the waterbody setback widths 15 

and associated rules and matters of discretion are necessary even with 

the existence of the FMA rules. 

 

 First, many tributaries and minor drains have not been modelled at all 

and are therefore not part of the flood management area.  Given the 20 

wide age range of these drains, they will have been designed to meet 

various levels of service, many of them to convey only five or 10 year 

return period events, relying on other overland flow paths for larger 

events. 

 25 

 These waterways and drains still flood and have localised effects on 

land and buildings. 

 

 2.  For upper tributaries and drains that have been modelled, the 1D or 

one dimensional cross sections in the model will vary in width and 30 

accuracy and only when water spills from these channels in the model, 

will a flood management area be identified. 

 

 Building, filling, fencing or other obstructions near these drains 

therefore could have adverse effects on the flood carrying capacity of 35 

the waterways and must be assessed. 

 

 3.  There are other types of permitted activities under the FMA rules 

which could have adverse effects on waterway operation, including 

filling, fences, small sheds, trees, et cetera.  Furthermore, I understand 40 

that the definition of residential building platform has recently been 

expanded to include an extension of the building platform to 1.8 metres 

outside the building footprint. 
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 Because the filling of the residential building platform is a permitted 

activity under rule 5.3.1.1, further individual assessment is necessary, 

particularly when near a waterway. 

 

 4.  The critical durations for minor waterways, the storms that produce 5 

the highest water levels, that is the critical duration, are usually much 

shorter than for rivers while our flood modelling focuses on peak river 

water levels, high intensity short duration storm events that have the 

potential to trigger waterway flooding on adjacent property even if the 

river is not in a flood state. 10 

 

 These short durations are not tested in the model and have not been 

used to identify the FMA extents of upper tributaries and minor 

waterways.  Filling, structures and other obstructions in these minor 

flood plains must be assessed under the waterbody setback rules. 15 

 

 On the issue of downstream rivers.  The flood hazard area of 

downstream rivers often extend well beyond the 30 metre setback in 

areas, in some cases significantly.  The immediate or cumulative effects 

of building, earthworks and other activities that are permitted under the 20 

FMA rules are potentially adverse, therefore the fine grain assessment 

of these activities provided by the waterbody setback rules and matters 

of discretion are necessary to maintain a functional waterway and flood 

plain. 

 25 

 On this basis I would oppose reducing the downstream river setback. 

 

 If given scope, I personally would advocate for enlarging the 30 metre 

downstream waterway setback to allow assessment of the effects of 

activities permitted under the FMA which would use the available 30 

flood storage volume and/or obstruct or redirect flows of floodwaters. 

 

 Thank you.  

 

SJH:   Ms Dawson. 35 

 

MS DAWSON:   I mean, you know what we are interested in, we are just not 

wanting unnecessary duplication or confusion between one set of rules 

and another set of rules. 

 40 

MR NORTON:   Yes. 

 

MS DAWSON:   So for the – if we are looking at the FMA, those rules are to 

do with flood levels really, aren’t they, and getting our property out of 

those flood - - - 45 
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MR NORTON:   Yes. 

 

MS DAWSON:   - - -so it is to do with the protection of the property that might 

go in those FMA flood level area, flooding areas. 

 5 

 So, in making an application to do something within an FMA, are you 

telling me that the assessment matters, for example, for an application 

to do something that requires an application in an FMA, would not 

cover matters such as obstructions to flood flow or loss of capacity, that 

those matters will be covered by Chapter 6 applications? 10 

 

  [1.35 pm] 

 

MR NORTON:   Yes, I think the rules in the waterbody setbacks chapter are 

most appropriate for dealing with those types of issues as opposed to 15 

the Natural Hazards rules. 

 

MS DAWSON:   Yes, so if there is any wording in the Natural Hazards rules 

that purports to overlap into these issues, then they should be taken out 

of the Natural Hazards rules as opposed to not having them in 20 

Chapter 6?    

 

MR NORTON:   Yes, with the caveat that effects of filling on the volume of 

flood storage outside of a waterway setback is still an important 

consideration. 25 

 

MS DAWSON:   Yes, I understand that, so the waterway storage is a different 

mapped area and mostly that is outside of and well away from the 

waterway- - - 

 30 

MR NORTON:   It can be. 

 

MS DAWSON:   It can be, yes.  So let us look at the high flood hazard 

management rules which mapped areas, and rules which came up I 

think in Stage 2, those tend to be, or many of them tend to be close to 35 

waterways, and particularly the ones on the bigger downstream rivers, 

and could overlap with the waterway setbacks. 

 

 Is there an overlap there between the matters such as obstruction or 

diversion flow from one property and affecting another place or is there 40 

overlap at all in the assessment matters in Chapter 5 to Chapter 6 in that 

regard? 

 

MR NORTON:   I expect there would be some overlap in certain cases.  I am 

aware of some high hazard areas that are well outside of waterway 45 
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setbacks, particularly Hendersons Basin in Cashmere, Worsley’s 

Basins - - -  

 

MS DAWSON:   Yes. 

 5 

MR NORTON:   - - - which it is important for us to maintain flood storage in 

those areas.  Whether or not the hazard rules add anything to what is 

already in the FMA rules and the waterway setback rules, I cannot say 

for sure. 

 10 

MS DAWSON:   They are much more strict rules, I mean, they have things 

like non-complying activity for doing things close to a waterway, 

which for the FMA would be just raise it up a bit. 

 

MR NORTON:   I understand that the high hazard rules are sort of in the 15 

context of protecting sort of life safety more so than protecting maybe 

buildings or obstruction of the flood plain. 

 

MS DAWSON:   And so compared with Chapter 6 rules, a building or 

earthworks say in a high flood hazard area, in Chapter 5, that should be 20 

looked at through the lens of ‘is its’ and is it a matter of protecting life 

or – whereas in Chapter 6, it is more about making sure that there is no 

impedance to the flow or diversion of flow off the energy of a flow 

onto an adjoining property, all that sort of thing. 

 25 

MR NORTON:   I would agree with that. 

 

MS DAWSON:   Yes, and if there is overlap in the wording, then that is 

something which should be weeded out between Chapter 5 and 

Chapter 6 as opposed to abandoning Chapter 6? 30 

 

MR NORTON:   Possibly, yes, I think in terms of an application to build in an 

area that could be within a setback and also within a high management 

or high hazard area, all of those matters can be assessed under one 

application, so it is not as if they need separate applications to deal to 35 

each of those rules.  So I do not really see why a bit of overlap would 

be a major problem. 

 

MS DAWSON:   It is just that it goes to like the way the matters of discretion 

are worded, the way that the objectives and policies are worded, you 40 

end up with two sets of objectives and policies and two sets of matters 

of discretion.  They may be better aligned but it is not highly likely.  

And so it just adds a level of complexity and potential for confusion 

unless the purpose of the different rules is clearly separated, or does not 

unnecessarily overlap, I suppose. 45 
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 Do you accept that is something to aspire to, even if it is not achieved 

yet absolutely? 

 

MR NORTON:   Yes, I think it could be possible to include issues of life safety 

maybe as part of the waterway setback rules, or some other ways of 5 

maybe taking the rules around filling in an FMA area, where it also sits 

inside of a waterway setback, out of those assessment matters. 

 

  [1.40 pm] 

 10 

 I suppose there could be ways of wording the rule so that they are 

exclusive, rather than overlapping. 

 

MS DAWSON:   Yes, or at least do not have two sets of rules covering the 

same actual activity for the same purpose, but in a slightly different 15 

context. 

 

MR NORTON:   Yes. 

 

MS DAWSON:   Yes, all right.  Well that is something we will have to look at 20 

but thank you for your explanation, thank you. 

 

SJH:   Thank you.  Mr Daysh? 

 

MR DAYSH:   No questions, sir. 25 

 

SJH:   Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 30 

SJH:   Judge? 

 

JUDGE HASSAN:   Yes I think I have just got one, thank you, sir. 

 

 So when I look at say a 30 metre setback with Mr Norton in the 35 

downstream waterway and a 20 metre setback in an upstream waterway 

and I look at that, and then I hear your last comment in your summary 

along the lines that; were you in a position to you would recommend 

for even wider setbacks, I think you might have, to that effect? 

 40 

MR NORTON:   On downstream waterways, yes. 

 

JUDGE HASSAN:   On downstream waterways, yes. 

 

 So thinking about that; am I right to understand that these setback 45 

numbers are a carryover from what was in the existing plan? 
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MR NORTON:   Yes. 

 

JUDGE HASSAN:   And am I right to see them as effectively almost rules of 

thumb as opposed to something which is backed by any empirical or 5 

modelling exercise around prudent wits? 

 

MR NORTON:   Since I was not involved in the original determination of the 

setback distances, I cannot say for sure what went into their analysis to 

come up with that distance. 10 

 

JUDGE HASSAN:   Now in terms of your involvement; can I get a sense of 

how often you are involved in consent processes as a result of the 

existing plan setback provisions, say in regard to people seeking to 

build an extra dwelling and/or a structure, even a man-cave? 15 

 

MR NORTON:   Reasonably frequently. 

 

JUDGE HASSAN:   Okay, in terms of that frequency can you give me a broad 

ballpark as to the proportion of proportionality of decline, because we 20 

cannot resolve the obstruction issue or grant consent with some 

modifications; any sense of that? 

 

MR NORTON:   I think there is few consent that have been declined.  I cannot 

say how many.  I do not know that I have actually seen any declined 25 

but many have been conditioned or altered to deal with specific issues 

that were assessment matters under those applications. 

 

JUDGE HASSAN:  Yes, and has it been important or not to involve 

neighbours? 30 

 

MR NORTON:   In cases, yes. 

 

JUDGE HASSAN:   All right, thank you. 

 35 

SJH:   Mr Norton, one of the reasons you gave for the setback is really a lack 

of information on the Council’s part?   

 

MR NORTON:   Yes. 

 40 

SJH:   Areas had not been fully modelled and you - - -  

 

MR NORTON:   So yes, there are, as I mentioned in my evidence there is 

3000-odd kilometres of open waterways in the city and to model them 

all would be an extraordinary exercise. 45 
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SJH:   So the lower Heathcote for example has not been modelled? 

 

MR NORTON:   No, the lower Heathcote has been modelled very detailed. 

 

SJH:   So you have all the information for that area in Woolston for example to 5 

know about the necessary flood overlay for natural hazards? 

 

MR NORTON:   My understanding is that the Council is currently undertaking 

a further city-wide modelling study which will hope to improve the 

level of detail across the city, however the information we have now is 10 

the best available, and it contains detailed flood levels and extents for 

the lower Heathcote. 

 

SJH:   If you had done that modelling and you have got the flooding provisions 

in place, why do you need a setback as well? 15 

 

MR NORTON:   The modelling only shows the extent of flooding and as I 

mentioned, the permitted activities in the FMA rules still may have 

adverse effects on the floodplain. 

 20 

SJH:  All right, well just going back a little further to the questions Ms Dawson 

asked you.  You will be aware from your involvement in this hearing to 

date about the need for clarity, simplification of the plan, reduction of 

regulation and suchlike? 

 25 

  [1.45 pm] 

 

MR NORTON:   Yes. 

 

SJH:   What is the extent of the setback doubling up with a flooding overlay?  30 

Is it along all waterways? 

 

MR NORTON:   No. 

 

SJH:   Can you give me a feel for the extent of it? 35 

 

MR NORTON:   Sort of aerially - - - 

 

SJH:   Well 80 percent of riverbanks, stream banks, or 20 percent, or both? 

 40 

MR NORTON:   I do not know if I could put any numbers to it. 

 

 I would say probably more than half of the waterways that have a 

known floodplain have been mapped, so there would be overlap on 

maybe half and perhaps half of the waterways have not. 45 
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SJH:   And given what I have just said about the statement of expectations and 

Strategic Directions and suchlike, and given I think it is now generally 

accepted that the Plan is for the ratepayers and they are the readers of it; 

should all this not be in one place for their benefit though?  This is the 

point Ms Dawson was making, confusion that arises from having it in two 5 

different places. 

 

MR NORTON:   In order to combine I suppose the waterway setback rules with 

flood hazard rules you would just need to provide for a means of 

protecting new dwellings within the floodplain. 10 

 

 I mean like I said, in practicality with an application all of those issues are 

reviewed together even if they sit in different parts of the plan.  So if an 

application came in to build a dwelling within an FMA area and also 

within a setback, we would advise on what would need to be done to have 15 

less than minor effects on the floodplain and also advise on what level 

would need to be achieved with the building to protect it from flooding. 

 

SJH:   You may not be able to answer this because you are not part of the planning 

section, I know that; but was there any discussion early on at a strategic 20 

level, at a high level, to say, “How do we combine these to reduce the 

amount of regulation, to make it clear, to put it in one place to avoid 

confusion” – were you ever any part or do you know if any discussions 

like that took place? 

 25 

MR NORTON:   No. 

 

SJH:   All right, thank you.  Anything arising, Mr Laing? 

 

MR LAING:   No, sir. 30 

 

SJH:   Thank you, Mr Norton, that is helpful to the panel.  Thank you.  You 

may stand down. 

 

MR NORTON:   Thank you. 35 

 

<THE WITNESS WITHDREW [1.47 pm] 

 

SJH:   Now in this particular hearing we have one final late submission from 

Mr Francis regarding go-karts at McLeans Island. 40 

 

 So Mr Francis if you could come forward to this microphone here.  

This microphone here. You have the opportunity to make a statement, 

not to give evidence because you were so far out of time. You 

understand that? 45 
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<MR FRANCIS, begins [1.48 pm] 
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MR FRANCIS:   Yes, I do understand. 

 

SJH:   All right and we have got the document you filed yesterday.  We have 

got the document you filed. 

 5 

MR FRANCIS:   Yes. 

 

SJH:   You understand what I am talking about? 

 

MR FRANCIS:   No, I do not – which document is that? 10 

 

SJH:   It is a document headed up, Submission Chapter 6, 1 December 2015. 

 

MR FRANCIS:   What is the date of the memorandum, sir? 

 15 

SJH:   No, it is your submission. 

 

MR FRANCIS:   Yes, okay I have just - - - 

 

SJH:   So we have read that. 20 

 

MR FRANCIS:   Okay. 

 

SJH:   So you have got an opportunity now to speak to that, okay? 

 25 

MR FRANCIS:   Yes. 

 

SJH:   You understand that? 

 

MR FRANCIS:   Yes. 30 

 

SJH:   Right, can you go ahead. 

 

MR FRANCIS:   Can I just ask one further clarifying question before I begin, 

sir?  With the note regarding evidence, I have brought along a report.  35 

Does your ruling on the evidence include the - - - 

 

SJH:   Who is the report from? 

 

MR FRANCIS:  The report was prepared by Dr Jeremy Trevathan.  I have 40 

enclosed it - - -  

 

SJH:   We need to take a step, we need to take a step back; what is your role in 

this?  Are you a supporter or an opponent of the kart racing? 

 45 

MR FRANCIS:   There are two positions I would be happy to accept. 
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SJH:   So but are you, a resident or are you a member of the - - - 

 

MR FRANCIS:   One is a proponent, I am a proponent of the relocation. 

 5 

SJH:   Are you a resident, are you a member of the Kart Club, exactly what are 

you? 

 

MR FRANCIS:   My involvement began because I wanted to develop land 

around the current site, that I would the only honest report of that at the 10 

moment is that my option to do that is now over. 

 

  [1.50 pm] 

 

 I hope to get it back but it has been publically stated by the landowners 15 

as complete, that they do not want to do that anymore.  I am following 

through on representations.  I made clear I would work on the 

relocation as a demonstration of capability. 

 

SJH:   Well, you are still not answering my question.  Do you have a 20 

relationship with this karting organisation? 

 

MR FRANCIS:   I do, sir. 

 

SJH:   And what is your role with it? 25 

 

MR FRANCIS:   I have made representations at their AGMs. 

 

SJH:   What is your role?  Are you a member? 

 30 

MR FRANCIS:   No, I am not a member. 

 

SJH:    All right, so are you a resident in the area? 

 

MR FRANCIS:  Of the current site, of the current area? 35 

 

SJH:   Of this place you are submitting on. 

 

MR FRANCIS:   On McLeans Island? 

 40 

SJH:   Yes. 

 

MR FRANCIS:   No. 

 

SJH:    So, where do you live? 45 
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MR FRANCIS:   I live nowhere relevant, sir, Upper Riccarton. 

 

SJH:   Nowhere near their existing operation? 

 

MR FRANCIS:   No. 5 

 

SJH:   So, just explain to us why you are concerned and why you wish to 

submit? 

 

MR FRANCIS:   I have reviewed all the evidence for about 18 months.  I have 10 

done a lot of work on it and I think on balance until last week when I 

discovered that I do not think social housing will be held up by it in 

Halswell, that was a driving reason, but I think that the general 

evidence has been that this has been a big problem. 

 15 

 Once the commercial rationale fell over for me the honest truth was I 

decided to carry on in some form of Christian service, if you like.  I do 

not have a job; my wife pays my bills, and I sort of need to make a 

contribution to the community. 

 20 

SJH:   All right, so it would be fair to describe you as a concerned citizen about 

this? 

 

MR FRANCIS:   Yes. 

 25 

SJH:   All right, well you go ahead and make your submission and we will hear 

it. 

 

MR FRANCIS:   So, effectively this site comes to the Panel’s attention through 

this premise of private property rights which keep bringing it out on top 30 

of alternatives. 

 

  So in terms, there are plenty of land but there is no one really driving 

those sites with the same kind of momentum as just the simple idea of 

there is an agreement to sell by the vendor to the purchaser, which is 35 

the kart club. 

 

 And in recent weeks that has got a lot stronger as a proposition due to 

the agreement between the Council and the kart club to surrender the 

lease at the current site.  The report that I will discuss, that is in front of 40 

me here on oath, is that it would be opinion that housing around the 

current site will not be held up but it will be made more difficult by the 

current development regulations in Halswell. 

 

 The dream solution would be for those to be lifted but that is 45 

Residential New Neighbourhood so in the current, before that could 
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ever be contemplated, there has to be a resolution to the relocation 

because the agreement between the Council and the kart club is subject 

to resource consent so effectively, the Council has agreed to provide a 

site. 

 5 

 So this one, privately or otherwise, continues to come out on top 

because of reasons I have illustrated. 

 

 And it is my suggestion after reviewing the evidence around the site 

that it is workable and that is nearly a professional opinion. 10 

 

 The noise evidence is actually clear; I have not filed much against 

Isaacs because I wanted them to have their day in Court and, in fact, I 

have submitted reports to them over the last 12 or so months to assist 

them in their case because I believe that while, you know, they 15 

obviously oppose it, that ultimately it is the right thing and at the right 

site. 

 

 So, really, they have talked about, they have led ornithological 

evidence about the concern for birds but, in fact, that is really just that 20 

professional concern; what they have is birds dying because they are 

flying into the sides of their cages. 

 

 Now, we have to empathise with this concern and it is critical to those 

from the Panel and anyone reading this that it is understood that I do 25 

empathise with those concerns, particularly those of the family of 

Lady Isaacs who has built this aviary, and this is a good aspect of her 

life work. 

 

 So, what we are proposing is to threaten that but the question is: are we 30 

threatening that?  And I would say “no”. 

 

 The reason why is because, in fact, the causes of the birds dying are 

likely to be broader than that.  The general noise context is 

considerable.  The first one would be that there is a handgun firing club 35 

170 metres away. 

 

  [1.55 pm] 

 

 Now, I visited that club last night and spoke with the two presidents 40 

and I can assure you that that gun club was going hard.  On the shotgun 

range they were firing every 30 to 40 seconds.  There were two people 

doing it at that kind of pace, in the 100 metre gun they were firing rifles 

and using black powder.  I have been around firing ranges and I would 

say that on a ratio it was a loud one.  The black powder, in particular, 45 

was particularly startling for me. 
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 So, this particular gun club has been there for a long time and, of 

course, you will be familiar with their request for a one kilometre 

setback in the context of a debate about whether it should be a 

five kilometre setback for startling effects. 5 

 

 There is another gun club within a kilometre of the aviaries and that has 

been there from before when the aviaries were put there so you have to 

view the evidence from Isaacs with a certain amount of caution.  I think 

you have to listen but I think you have to step back and say what is the 10 

noise context here and is the kart club really going to ruin that or really, 

is it consistent with the environment and I believe so. 

 

 The other major noise influence is the airport.  Now, if you look at the 

flight paths on the plans, I am not sure if I have got the plan number in 15 

my mind, but if you identify the site of the kart club there are some 

noise paths that just go straight over the top and when you compare the 

characteristic of the noise of karts with aeroplanes, they are kind of 

more consistent.  I am not sure if you are familiar with the notion of the 

attack or the time it takes for a noise to go from zero to its maximum 20 

amplitude but let us just call that the attack of the noise for the moment. 

 

 The attack of a startling effect like guns is one thing but the attack of 

transport-related noise, there are a lot more similarities between 

aeroplanes and karts and so the karts are coming in literally underneath 25 

this noise context.  That again probably predates and certainly is more 

important than the birds and it is difficult to assert that.  I think we all 

intuitively know that the commercial stake and the place of the airport 

in the community, is more important than what Isaacs are doing with 

their birds, and that is just something we have to face up to. 30 

 

 And so the other aspects of the noise context are that between the kart 

site and the aviaries is McLeans Island Road. 

 

 Now, McLeans Island Road is not just a current noise context, it is a 35 

potential noise context, and so broadly in your minds I would suggest 

that one of the ways to resolve the noise issue is just to think; is the 

threat from the kart club any greater than the threat from McLeans 

Island Road?  and I put it to you that it is not. 

 40 

 The other road is Haul Road which, if you look at your maps, runs 

down beside from McLeans Island Road down to the river.  Again, this 

is a road that is used by trucks hauling gravel and also by motorcycle 

enthusiasts who are there to play and motorcycle enthusiasts who are 

there to play, do not tend to purr along.  They tend to rev it up and 45 

certainly, you know, when I raised – the gun club first heard about the 
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one kilometre setback last night when I raised it with them and, of 

course, you know what people are like when they hear these things, 

“oh, what about this and what about that”, you know, and so they 

immediately started reeling off the noise context and they confirmed 

that motorcycle riders/motocross riders do use that area right beside. 5 

 

 Now, the quarry that Isaacs run themselves was operating last night 

right next to their aviaries.  This is the reality; is that they make more 

noise than they are potentially complaining about and it is of a 

consistent character.  Now, there is a subtle difference between a racing 10 

vehicle and a hauling vehicle, but is it really material? 

 

 I would suggest to you that it might be but the margin of error, in your 

judgement, I think it is not really going to be important so then the 

question is if you can make the noise case, what do we do about it?  15 

Well, one thing is for sure, we are not going to be popular so we may as 

well have a benefit and this is where you have got to ask yourself if I 

am going to consider this issue what am I going to do about it? 

 

  [2.00 pm] 20 

 

 And I would suggest that in consultation with the Chair that you 

resolve the issue and change the development restrictions in the new 

neighbourhood because what is the point of having pain without gain?  

Isaacs have been here, they have had an opportunity to talk and they 25 

have done well, they have presented their case and they have done 

really well and they should be commended.  But at the end of the day 

nothing has changed, there has just been more talk and more 

understanding and at the end of the day the noise context supports the 

Kart Club going there. 30 

 

 And so last of all I just want to address your discretionary power, 

which I am very grateful for and I just want to say that you have done 

an astounding job, I can’t keep up that is why I am late, I have read so 

many reports that I - - - 35 

 

SJH:   (INDISTINCT 1.13) sometimes. 

 

MR FRANCIS:   What is that?  Yes, and I just think, you know, people in the 

community they write in and say it costs a lot of money and they are 40 

right but it is situations like this where you can turn around ago well, 

you know, “we have got this opportunity, what are we going to do with 

it?”  And I am just one small voice that says one thing you can do is 

you could free up some land in Halswell. 

 45 
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 Now, if you don’t do it life will go on.  Noise consultants will be hired, 

development will continue, that is okay.  The Kart Club will get 

resource consent on McLeans Island one way or another, I have been 

around long enough to know that, but you could make it easier and you 

could save a bit of cash and that is why we are here, isn’t it, so that is 5 

really my point. 

 

SJH:   Thank you very much, Mr Francis, I will just see if the Panel have any 

questions.  Ms Dawson? 

 10 

MS DAWSON:   No, thank you but thank you for coming along and presenting 

your point of view, Mr Francis. 

 

MR FRANCIS:   Thank you. 

 15 

JUDGE HASSAN:   I don’t have any either.  I think on your last point about 

resource consent processes as I recall Dr Trevathan in that evidence, it 

acknowledged I think a potential for these matters to be worked 

through in resource consent for the Kart Club?  

 20 

MR FRANCIS:   Yes, absolutely.  Obviously the typical process at this point 

would be to apply for resource consent.  Resource consents look to the 

plan so obviously anyone looking to promote a proposal if they can get 

an advantage in the plan they are on a winner, and that is the fairly 

difficult to conceal kind of thing here. 25 

 

JUDGE HASSAN:   Thank you. 

 

SJH:   Ms Huria? 

 30 

MS HURIA:   No questions, thank you, sir. 

 

SJH:   Mr Daysh? 

 

MR DAYSH:   No, no questions, sir. 35 

 

SJH:   Mr Francis, thank you very much for coming along.  The report you 

referred to can you make a copy available to the Secretariat and we will 

read it? 

 40 

MR FRANCIS:   If you will read it - - - 

 

SJH:   We have got a copy, thank you. 

 

MR FRANCIS:   Can I make one further comment then? 45 
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SJH:   Yes. 

 

MR FRANCIS:   Can you please note the fact that in this report there is no 

development setback advised by Dr Trevathan. 

 5 

SJH:   All right, thank you very much. 

 

<MR FRANCIS WITHDREW [2.03 pm] 

 

SJH:  Now, just before we adjourn this hearing, Mr Laing, I was going to take 10 

this up particularly with counsel for Ngāi Tahu and the others that were 

here but there seems to be a number of matters left to work through.  I 

think there needs to be some work around the setbacks that we have 

just heard involving Ms Crawford, Mr Cleary, Mr van Mierlo and the 

Council. 15 

 

MR LAING:   There is work around signs. 

 

SJH:   Some work around signs, there is some work around spirituals. 

 20 

MR LAING:   Spirituals. 

 

SJH:   One thing that did give me concern, and it goes back to chapter 9 I think, 

is the indication that around identifying sites of cultural significance, 

they were getting to the stage of having a workshop which makes it 25 

sound like any resolution is months away which doesn’t fit in with this 

Panel’s timetable.  

 

MR LAING:   Well, sir, that may be matter of - - - 

 30 

SJH:   Could you have a look at that and make sure that it is given - - - 

 

MR LAING:   Yes, certainly will. 

 

SJH:   Given the urgency that it is required. 35 

 

MR LAING:   I accept that there has to be some cut-off very soon and I would 

have hoped that that work will get done in short order but if it doesn’t 

you need to know that and (INDISTINCT 4.37) contingency plan is 

put in place. 40 

 

SJH:   Well, if they want it included in this plan then they need to get a wriggle 

on. 

 

MR LAING:   Yes, I think that is right.  Sir, just in terms of timing probably 45 

the biggest work stream is with the airport noise issue. 
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SJH:   Yes, I was going to come to that and hand over to Judge Hassan on that. 

 

JUDGE HASSAN:   So I think Ms Henstock wants to have a chat with you 

before you leave, Mr Laing, about tentative timetabling availability for 5 

Dr Sutherland and she has got two consecutive day dates in mind. 

 

  [2.05 pm] 

 

MR LAING:   Yes. 10 

 

JUDGE HASSAN:   Around which I think the important thing would be 

shortly after Easter we would issue timetabling directions around dates 

that are locked down with Dr Sutherland.  I think the first of those 

comes up in early April, around about the 10th or 11th or something 15 

like that, and then getting a timetable set for that so that we again have 

this on the basis that everyone understands that if there are matters that 

need to be hot tubbed or tested following conferencing, that would 

happen in short order depending on availability of hearing time, sooner 

rather than later after those conferencing sessions. 20 

 

MR LAING:   Sir, I was contemplating then that we would provide a further 

revised proposal of all outstanding matters, then it is really up to the 

Panel as to whether they believe it appropriate to then have a drafting 

session on those. 25 

 

JUDGE HASSAN:   Yes. 

 

MR LAING:   So if we don’t have to, that is something that can be obviously 

thought about but the proposal I would have is that we provide a further 30 

revised proposal for all parties and at the same time propose whether or 

not we think a drafting session would be helpful.  I think it would be, I 

think it will save time later on but that could be in fairly short order 

after that. 

 35 

JUDGE HASSAN:   Yes, possibly the sequence, those steps would possibly 

follow quickly after if, for instance, it became evident that there were 

differences between noise experts on how to manage for reasonable 

noise in a receiving environment from engine testing then we would 

look to an early opportunity to have the witnesses hot tubbed on it. 40 

 

MR LAING:   Yes, there are obviously some issues of overlap we have 

discussed as well that we will be looking at as part of that process. 
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SJH:   Well, leaving that aside and open space, could I suggest that memoranda 

including revised provisions for the other matters that we have just 

talked about earlier could be filed within 10 working days? 

 

MR LAING:   On all matters other than? 5 

 

SJH:   Open space and airport noise. 

 

MR LAING:   Other than open space and airport noise. 

 10 

SJH:   Because it seemed to me they were quite close on most of the matters 

we were discussing. 

 

MR LAING:   Yes, I think that should be fine, sir.  If it is not - - - 

 15 

SJH:   I said working days because I wanted to take out Easter. 

 

MR LAING:   Yes, because we have got Easter but can I say - - - 

 

SJH:   You can always apply for an extension.  I just want to get something on 20 

the record now so we don’t have to - - - 

 

MR LAING:   Well, if the Panel issues a - - - 

 

SJH:   What I was going to suggest was that submitters closing seven working 25 

days thereafter and Council’s closing seven working days thereafter.  I 

mean if may be that that will alter if we get the memorandum in and 

even if there is an extension or not we might decide we need to do 

some hot tubbing or something but we can address it then but I just 

want to get a timetable in place on those ones. 30 

 

MR LAING:   Chair, are you contemplating that there would be two sets of 

closing because certainly in respects of airport noise we couldn’t close 

on that until we have had the - - - 

 35 

SJH:   No, I am because I was going to hand back on airport noise and open 

space to Judge Hassan because that is a much more – I mean I haven’t 

been involved in it but it is quite clearly the most complex and biggest 

issue that has been dealt with and a more liberal timeframe would be 

required.  So I am only dealing with the matters where I have been 40 

responsible as Chair. 

 

JUDGE HASSAN:   And conceptually it would seem possible, wouldn’t it, to 

split them? 

 45 

MR LAING:   Airport noise is fairly self-contained as is general noise. 
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JUDGE HASSAN:   That is right and the Order in Council allows for decisions 

to be made on parts of the proposal so conceptually it probably could 

be dealt with. 

 5 

MR LAING:   So we are talking about two weeks for completing memoranda. 

 

SJH:   And revised proposal with leave to apply on a day’s notice for 

extension. 

 10 

MR LAING:    Thank you.  

 

SJH:   Submitter closings seven working days thereafter.  The Council closing 

on those matters seven days thereafter again with leave to apply on one 

day’s notice.  And once we get the memoranda filed we can make a 15 

decision about whether we want to do hot tubbing but with the matters 

that Judge Hassan chaired, particularly the airport one, there needs to 

be some discussion with the CEO around scheduling some more 

mediation and stuff and there is still a lot more work to be done there 

so I think it clearly leaves a much more liberal timeframe.  So do you 20 

think the timeframe I have outlined - - - 

 

MR LAING:   Chair I think so. 

 

SJH:   Right. 25 

 

MR LAING:   What I will do in the next few days though is going through the 

transcript, trying to identify what outstanding issues, if I see there are 

some problems in that I will come back to you quickly. 

 30 

SJH:   Yes, that is fine. 

 

MR LAING:   Late next week rather than too late. 

 

  [2.10 pm] 35 

 

SJH:   I am grateful. 

 

MR LAING:   Thank you. 

 40 

SJH:   And I mean the other one needs – we need to work out some mediation 

dates and probably needs a formal Minute, doesn’t it? 

 

JUDGE HASSAN:   We got the initial Minute on airport noise and University 

airport issues and the construct of those is expert conferencing with 45 

reasonably strict arrangements around who can attend that. 
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 So those arrangements are as per the Minute, and the only follow-up 

that is required, I think, on that is once Ms Henstock has nailed the 

dates for those expert conferencing sessions with Dr Sutherland’s 

timetable, which I think she might be close to doing, she might be able 5 

to talk to you today. 

 

 Then early next week I would envisage feedback through Ms Henstock 

and then probably issue a Minute that clarifies those aspects by way of 

direction so everyone then has a clear timetable ahead for future steps 10 

on that. 

 

MR LAING:   Chair, the only thing that really remains out of that timetable 

would be whether there was any benefit in a drafting session before 

closings on matters other than the airport noise, so we have not allowed 15 

for that in the timetable. 

 

SJH:   That is why I suggested that when the Memoranda are filed, if you feel 

in any one of those, that a hot tub session would be worthwhile, you 

can recommend to that effect.  We will make consequential orders and 20 

we will have to get the Panel back together and there is some – 

Mr Daysh is overseas, I have got a couple of weeks in the Solomon 

Island’s Court of Appeal, and one or two other things – but I would 

then re-timetable it from there. 

 25 

MR LAING:   Right, thank you. 

 

SJH:   But in the event that the hot tubbing is not needed given they are 

relatively close together, I just thought it would be easier now to 

timetable that right through, given the commitments just after Easter. 30 

 

MR LAING:   Yes. 

 

SJH:   Well, Judge Hassan was just suggesting that maybe I was thinking of 

something different; that you are thinking of a process before hot 35 

tubbing where all the planners get round the table which is what I 

envisaged would happen anyway, automatically before you could file 

the Memoranda with the revised - - - 

 

MR LAING:   Yes, two issues, yes; the possibility of hot tubbing and I can 40 

always approach the Panel with a Memorandum if I feel that is 

appropriate, which will have some consequential effects in terms of 

timing. 

 

 The other was a drafting session, just on drafting as opposed to matters 45 

of principle. 
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SJH:   With or without Panel involvement? 

 

MR LAING:   With Panel involvement. 

 5 

SJH:   Well, if it proves necessary on those others, I think you need to – when 

you file the work you have been able to achieve,- - - 

 

MR LAING:   Yes. 

 10 

SJH:   - - -we would have to address it then because there are one or two 

availability issues we would need to work around and we would then 

be ending up- - - 

 

MR LAING:   If maybe the Memoranda comes out in terms of timetabling, 15 

there is reference to these as possibilities but no commitment to them, 

that will work both ways I think for us. 

 

SJH:   Yes, it is just in those ones, I did not think there was sufficient 

difference. 20 

 

MR LAING:   In many cases, no, I think that there is a real incentive to 

actually reach agreements on those things. 

 

SJH:   All right. 25 

 

MR LAING:   Thank you, sir. 

 

SJH:   You think it might be helpful but leave it open? 

 30 

MR LAING:   Yes. 

 

SJH:   I am not suggesting closing it off at all, but I mean, on spiritual for 

example, I would be surprised if they cannot work it out between them, 

one would pray they could. 35 

 

 So we will see, but no, I am not shutting off anything, I just want to 

make a timetable now which is not set in stone, it can be varied to suit 

the circumstances as they unfold, and clearly put on the transcript that 

we expect all of the parties and the planners to cooperate with the 40 

Council and the Crown in achieving an outcome.  If they can’t, we will 

cross that bridge when we get to it. 

 

MR LAING:   Thank you, sir. 

 45 

SJH:   All right.  Have we missed out any other questions? 
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MR DAYSH:   No, thank you, sir. 

 

SJH:   All right, well Mr Laing, you and your team, can I thank you, Ms Bazalo 

and the Crown, just put on record our gratitude to all the other Counsel 5 

and submitters and witnesses that appeared in what has been quite a 

difficult and a very heavy hearing schedule. 

 

 We will adjourn this hearing until a date to be set, and we will adjourn 

formally the Panel until Thursday, 31 March, for our last hearing.  And 10 

I think this is likely – oh no, well we might be coming back so it might 

not be your last appearances on my left here. 

 

 So a good Easter to everybody, thank you. 

 15 

MATTER ADJOURNED AT 2.15 PM ACCORDINGLY 


