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DAY 05 – 17 March 2016 

 

  [8.31 am] 

 

JUDGE HASSAN:   Right, good morning, Ms Limmer. 5 

 

MS LIMMER:   Good morning, sir. 

 

JUDGE HASSAN:   You are here for the Trust and you are calling 

Dr Dowding, is it? 10 

 

MS LIMMER:   Yes, sir, just a couple of matters first, Ms King will be leading 

the evidence if that is acceptable. 

 

JUDGE HASSAN:   Yes, thank you. 15 

 

MS LIMMER:   And if we can change the order perhaps and have 

Dr Trevathan appearing first, he has another Court engagement this 

morning, and just for the convenience of the Panel we have condensed 

the summary statements quite considerably. 20 

 

JUDGE HASSAN:   Good. 

 

MS LIMMER:   Conscious of the time constraint so we should be able to get 

through them quickly. 25 

 

JUDGE HASSAN:   Yes, that is much appreciated, thank you. 

 

MS LIMMER:   Thank you, sir, I will let Ms King call the witnesses. 

 30 

JUDGE HASSAN:   Thank you. 

 

MS KING:   I call Dr Trevathan. 
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<JEREMY WILLIAM TREVATHAN, affirmed [8.32 am] 
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JUDGE HASSAN:   Thank you, Ms King, just proceed. 

 

<EXAMINATION BY MS KING [8.33 am] 

 

MS KING:   Good morning, Dr Trevathan.  Can you confirm your full name is 5 

Jeremy William Trevathan? 

 

DR TREVATHAN:   Yes. 

 

MS KING:   And you are an acoustic engineer and director of Acoustic 10 

Engineering Services Christchurch? 

 

DR TREVATHAN:   Yes. 

 

MS KING:   You have filed evidence and rebuttal evidence on behalf of the 15 

Trust for this chapter dated 17 February and 25 February? 

 

DR TREVATHAN:   Yes. 

 

MS KING:   And you have the qualifications and experience confirmed in that 20 

evidence, with reference to earlier evidence in this process? 

 

DR TREVATHAN:   I do. 

 

MS KING:   Do you have any corrections you wish to make to either of those 25 

statements? 

 

DR TREVATHAN:   No. 

 

MS KING:   Do you confirm them to be true and correct to the best of your 30 

knowledge? 

 

DR TREVATHAN:   I do. 

 

MS KING:   Can you please read your highlights package and then remain to 35 

answer any questions. 

 

DR TREVATHAN:   Yes. 

 

JUDGE HASSAN:   Good morning. 40 

 

DR TREVATHAN:   Good morning. 

 

 My role has been to work with Dr Dowding to determine whether 

various aspects of the proposed replacement plan should be of concern 45 
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with regard to activities undertaken by the Trust in the Peacock Springs 

conservation area.   

 

 In a Chapter 18 conferencing statement the expert ornithologists have 

agreed that sudden and/or loud noises are of concern.  With regard to 5 

sudden noises I understand from the evidence of Dr Dowding that 

sudden noise may startle birds and cause them to take flight and collide 

with the aviary.   

 

 With regard to this type of noise during the Chapter 18 proceedings 10 

Mr Camp and I agreed that 60 dB LAmax appears to be a reasonable and 

conservative upper limit for noise received in the Peacock Springs area 

from new impulsive sources.   

 

 With regard to loud noises; I understand from the evidence of 15 

Dr Dowding that loud noises may inhibit the ability of the birds to 

communicate with each other and cause stress.  In line with the 

Chapter 18, evidence of Mr Camp normal environmental noise that 

birds may be exposed to may typically be in the order of 50 to 

60 decibels.  Noise sustained above this level may therefore be 20 

considered loud – and I note Mr Day confirmed on Wednesday that he 

agreed that he would consider, say, 70 to 80 decibels to be loud. 

 

  [8.35 am] 

 25 

 Therefore based on this previous evidence it appears that the concerns 

shared by the expert ornithologists are likely to relate primarily to two 

types of noise, so (1) is the impulsive noise sources with an Lmax over 

60 and (2) there is noises which are not impulsive but produce a level 

of over 60 for a sustained period of time. 30 

 

 So turning to engine testing noise, engine testing noise is not 

particularly impulsive however it does generate high noise levels for 

sustained periods.  It therefore appears to me to fall in the second 

category of concern identified by the expert ornithologists.   35 

 

 Based on the evidence of Mr Day and Dr Chiles I understand that the 

restrained engine testing contours which reflect the airport’s 

requirements in the future for engine testing have not been based on a 

scenario where there is an increase in noise levels experienced during 40 

individual testing events at any neighbouring site.  However because 

the contours are based on a seven day average level there is nothing in 

the proposed controls which prevents such a scenario as an occasional 

occurrence.   

 45 
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 The Trust has therefore asked me to advise what the current noise 

levels associated with individual engine testing events are and to 

recommend a way of ensuring that noise from individual testing events 

remains consistent with the airport’s current operations and intentions. 

 5 

 Paragraph 177 of Mr Day’s evidence-in-chief confirms that engine 

testing records in his modelling allow him to determine the Lmax noise 

associated with engine testing in areas around the airport and, as per 

paragraph 17 of my evidence-in-chief, Mr Day provided me with the 

data to enable me to undertake that analysis in December of last year.  10 

And based on his data it is a straightforward exercise to calculate the 

noise levels which will be produced at Peacock Springs and this 

analysis confirms that noise levels over 60 dB LAmax but not exceeding 

80 are currently experienced at Peacock Springs during some 

individual engine tests and this noise may be sustained for five to 15 

30 minutes. 

 

 I have therefore advised the Trust that to ensure individual engine 

testing noise events are kept at a level consistent with those currently 

experienced an appropriate limit would be 80 dB LAmax. 20 

 

 And finally turning to Kart Club noise, my evidence describes the noise 

which may be generated by the establishment of a Kart Club, as 

described in the submission of Mr Francis, and the variables which will 

influence the ultimate effect of this noise, and Mr Camp and I have 25 

agreed that to determine the acceptability or otherwise of a kart track 

on the site proposed by Mr Francis would require an assessment of 

noise effects relating to a specific proposal.  Thank you. 

 

JUDGE HASSAN:   Mr Laing? 30 

 

<CROSS-EXAMINATION BY MR LAING [8.37 am] 

 

MR LAING:   Good morning, Dr Trevathan.  Just looking at the existing noise 

environment at Peacock Springs, there was evidence given at the Open 35 

Space hearing that a significant concern to the Trust is noise from the 

Handloaders Gun Club, is that correct? 

 

DR TREVATHAN:   Yes, I think the evidence of Dr Dowding. 

 40 

MR LAING:   What levels of noise are experienced from that club when its 

members are present firing in the shooting range? 

 

DR TREVATHAN:   My evidence in Chapter 18 was that I expect it to be over 

60 dB LAmax. 45 
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MR LAING:   Do you accept that the constrained engine noise testing contour 

has had the growth factor removed from it? 

 

DR TREVATHAN:   I understand that from the evidence. 

 5 

MR LAING:   Yes, you have read Mr Day’s evidence? 

 

DR TREVATHAN:   Yes. 

 

MR LAING:   And do you accept that 80 dBA is approximately what is 10 

currently being experienced at Peacock Springs? 

 

DR TREVATHAN:   That is what the data I have confirms, yes. 

 

MR LAING:   And just considering that data though, won’t the constrained 15 

engine noise contour prevent the overall level of noise being increased 

from what is currently experienced? 

 

DR TREVATHAN:   It will certainly prevent the seven day average noise 

levels from increasing beyond what is depicted by the contour, yes. 20 

 

MR LAING:   And did you, from reading Mr Day’s evidence, note that engine 

testing noise is currently being monitored? 

 

DR TREVATHAN:   Yes. 25 

 

MR LAING:   And so there is a monitoring regime in place to ensure that the 

seven day average is not exceeded? 

 

DR TREVATHAN:   That is my understanding, yes. 30 

 

MR LAING:   So are we not really looking at something which is nice to have, 

simply duplication, Doctor? 

 

  [8.40 am] 35 

 

DR TREVATHAN:   No, I believe that, as Mr Day accepted on Wednesday, 

the seven day average noise levels do not necessarily prevent one-off 

occurrences which, based on my understanding of the evidence of 

Dr Dowding, would be of concern to him. 40 

 

MR LAING:   Have you got any empirical evidence to suggest that engine 

noise then will cause more than 80 dBA at Peacock Springs? 

 

DR TREVATHAN:   The evidence I have suggests there are scenarios where it 45 

could, yes. 
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MR LAING:   Well, we will come to that but you are saying it is a scenario? 

 

DR TREVATHAN:   Yes. 

 5 

MR LAING:   I would suggest to you that scenario is not simply one which is 

based on empirical evidence at the moment, is that correct? 

 

DR TREVATHAN:   I suggested there could be such scenarios in my evidence. 

 10 

JUDGE HASSAN:   No, empirical. 

 

MR LAING:   Just answer the question. 

 

DR TREVATHAN:   No. 15 

 

MR LAING:   And so at paragraph 30 of your evidence-in-chief, and just bring 

this up, you say there, the second sentence, “I note that while the 

introduction of a new regular testing location closer to Peacock Springs 

is not realistic because this resulted in levels exceeding the proposal Ldn 20 

contour”, you are concerned about one-off events but there is no 

empirical evidence to suggest that there will be such events or that they 

will cause more than 80 dBA, is there? 

 

DR TREVATHAN:   No. 25 

 

MR LAING:   Thank you.   

 

JUDGE HASSAN:   Thank you, Mr Laing.  Ms Appleyard? 

 30 

<CROSS-EXAMINATION BY MS APPLEYARD [8.41 am] 

 

MS APPLEYARD:   Good morning Dr Trevathan.   

 

 35 

DR TREVATHAN:   Good morning. 

 

MS APPLEYARD:   I want to pick up on the questions Mr Laing has just been 

asking you about, about the existing environment; how long has 

Peacock Springs had its birds? 40 

 

DR TREVATHAN:   I don’t know the answer to that. 

 

MS APPLEYARD:   Do you know how long the Airport has been or 

Air New Zealand has been conducting engine testing at Christchurch 45 

International Airport? 
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DR TREVATHAN:   No, I don’t know. 

 

MS APPLEYARD:   Do you know what locations engine testing has occurred 

in in previous years? 5 

 

DR TREVATHAN:   I understand historically at the end of runway 11. 

 

MS APPLEYARD:   Closer to Peacock Springs than the A320 run-up pad? 

 10 

DR TREVATHAN:   Yes. 

 

MS APPLEYARD:   Do you know about the relative Lmax noise levels from 

aircraft in the past, compared with aircraft at present? 

 15 

DR TREVATHAN:   You are referring to historic aircraft types that are no 

longer used? 

 

MS APPLEYARD:   Yes. 

 20 

DR TREVATHAN:   I have some information, but - - - 

 

MS APPLEYARD:   Are they noisier than the ones that – or are there 

examples of ones that are noisier than in current use? 

 25 

DR TREVATHAN:   There are certainly operational aircraft, I do not have the 

detail on which aircraft were tested. 

 

MS APPLEYARD:   So you are saying that aeroplanes have been flying that 

have not been tested? 30 

 

DR TREVATHAN:   No, I am saying, if I understand correctly, there are only 

certain types of aircraft which are involved in engine testing activities 

as opposed to those which generally use the airfield and I am not sure 

historically which have been involved in engine testing activities. 35 

 

MS APPLEYARD:   So you cannot tell us historically, taking for example 

engine testing on runway 11 what levels of noise the birds at Peacock 

Springs have been exposed to historically? 

 40 

DR TREVATHAN:   No. 

 

MS APPLEYARD:   And there is no evidence of any historic problem, is 

there? 

 45 
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DR TREVATHAN:   I believe the evidence of Dr Dowding is not certain on 

that point or he would not accept that proposition. 

 

MS APPLEYARD:   So in your evidence can you tell the Panel what Lmax 

levels these birds have been exposed to in the past 10, 20 years? 5 

 

DR TREVATHAN:   From all sources or from engine - - - 

 

MS APPLEYARD:   Yes. 

 10 

DR TREVATHAN:   A great variety of Lmax levels from a variety of sources. 

 

MS APPLEYARD:   Higher than 80? 

 

DR TREVATHAN:   Yes. 15 

 

MS APPLEYARD:   Is the concern of the party who you represent, Isaac Trust, 

to confirm that the existing situation does not get worse? 

 

DR TREVATHAN:   I believe the evidence of Dr Dowding, if I am 20 

understanding it correctly, is that he is concerned about the existing 

situation but the Trust’s position is that a realistic position is to at least 

ensure that the existing situation doesn’t get worse. 

 

MS APPLEYARD:   Yes.  Have you seen the email sent from Mr Bonis to 25 

Ms Seaton, where Mr Day suggests two weeks of logging to get an 

understanding of what the maximum noise levels are that these birds 

are exposed to, in order to be able to agree an Lmax number with you? 

 

  [8.45 am] 30 

 

DR TREVATHAN:   Yes. 

 

MS APPLEYARD:   And is that a process in which you are willing to 

participate with him? 35 

 

DR TREVATHAN:   It is, it seemed an interesting approach given, as Mr Day 

confirmed on Wednesday, the level of understanding there already is as 

to the existing engine testing noise levels at Peacock Springs. 

 40 

MS APPLEYARD:   Well, you do not seem to be able to tell us what the birds 

have been exposed to, what the maximum level is? 

 

DR TREVATHAN:   But two weeks of engine testing wouldn’t tell us - - - 

 45 

MS APPLEYARD:   I know that but it would form - - - 
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DR TREVATHAN:   - - - historic - - - 

 

MS APPLEYARD:   It would form a basis for discussions to go forward 

between the Trust and CIAL to establish an Lmax level, wouldn’t it? 5 

 

DR TREVATHAN:   I believe we already have that level of certainty.  The 

evidence Mr Day has provided, the noise contours - - - 

 

JUDGE HASSAN:   Can you answer the question please; would it provide a 10 

basis for those discussions going forward or not? 

 

DR TREVATHAN:   I do not believe it would provide anything useful further 

than what we already know. 

 15 

MS APPLEYARD:   Okay, so you are aware that the Trust and the Airport 

have been neighbours for many years? 

 

DR TREVATHAN:   Yes. 

 20 

MS APPLEYARD:   You would be aware at least of one example of 

agreements between these parties about how they manage their 

conflicting interests? 

 

DR TREVATHAN:   Yes. 25 

 

MS APPLEYARD:   And why would that not be an appropriate approach in 

this case as opposed to regulation in the Plan? 

 

DR TREVATHAN:   Yes, as a noise expert I have no particular view on which 30 

approach would be preferable. 

 

MS APPLEYARD:   So if the Airport and Isaac can come to an arrangement 

after some work done by Mr Day and some input from you, the rule 

would not be necessary; is that your evidence? 35 

 

DR TREVATHAN:   My evidence has simply been to confirm what level the 

current engine testing is at - - - 

 

MS APPLEYARD:   And yet you do not care whether that is in a rule or an 40 

agreement or recorded in some other way? 

 

DR TREVATHAN:   No, it is not within my area of expertise. 

 

MS APPLEYARD:   Thank you, I have no further questions. 45 
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JUDGE HASSAN:   Thank you.  Mr Daysh? 

 

MR DAYSH:   No questions, sir. 

 

JUDGE HASSAN:   Ms Huria? 5 

 

MS HURIA:   No questions, thank you, sir. 

 

JUDGE HASSAN:   Ms Dawson? 

 10 

MS DAWSON:   No questions, thank you. 

 

JUDGE HASSAN:   Just one, Doctor, if you could go to the figure below 

paragraph 37 of your evidence on page 9.   

 15 

DR TREVATHAN:   Yes. 

 

JUDGE HASSAN:   If a gravel truck uses engine braking on the approach of 

Haul Road to McLeans Island Road, what is the Lmax likely to be at the 

aviary? 20 

 

DR TREVATHAN:   That was a matter I addressed in my Chapter 18 evidence 

and I believe I talked there about, I could turn to it perhaps rather than 

trying to – I cannot find it easily.  I believe in that evidence I suggested 

it could be over 60 Lmax but I expect in the range of 60 to 70. 25 

 

JUDGE HASSAN:   Thank you.  Any questions arising, Mr Laing? 

 

MR LAING:   No, sir. 

 30 

JUDGE HASSAN:   Ms Appleyard? 

 

MS APPLEYARD:   No, sir. 

 

JUDGE HASSAN:   Questions arising in re-examination? 35 

 

MS KING:   No, sir. 

 

JUDGE HASSAN:   Thank you, Ms King.  All right, thanks very much, 

Doctor, you are free to go again. 40 

 

DR TREVATHAN:   Thank you. 

 

<THE WITNESS WITHDREW [8.48 am] 

 45 

MS KING:   I now call Dr Dowding. 
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JUDGE HASSAN:   Thank you. 
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<JOHN EDWARD DOWDING, affirmed [8.48 am] 
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<EXAMINATION BY MS KING [8.49 am] 

 

MS KING:   Good morning, Dr Dowding.  Can you confirm your full name is 

John Edward Dowding? 

 5 

DR DOWDING:   Yes, it is. 

 

MS KING:   And you are an independent wildlife scientist and ecological 

consultant based in Christchurch? 

 10 

DR DOWDING:   Yes. 

 

MS KING:   You have filed evidence and rebuttal evidence for this chapter 

dated 17 February and 25 February? 

 15 

DR DOWDING:   Yes. 

 

MS KING:   And you have the qualifications and experience confirmed in that 

evidence, with reference to earlier evidence in this process? 

 20 

DR DOWDING:   I do. 

 

MS KING:   Do you have any corrections you wish to make to either of those 

statements? 

 25 

DR DOWDING:   No. 

 

MS KING:   Do you confirm them to be true and correct to the best of your 

knowledge? 

 30 

DR DOWDING:   I do. 

 

MS KING:   Can you please read your highlights package and then remain to 

answer any questions. 

 35 

DR DOWDING:   In my evidence I address two main matters.  The first is the 

bird strike risk posed by the habitats and activities at Peacocks Springs 

and the second is the potential effects of an increase in noise on the 

captive breeding programmes undertaken at Peacock Springs. 

 40 
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  [8.50 am] 

 

 In the matter of bird strike I agree with many of the conclusions drawn 

by Dr McClellan in her evidence.  In particular, I believe that risk 

assessments and mitigation options with respect to bird strike at 5 

Christchurch International Airport should be firmly evidence based and 

ideally that evidence should be site specific. 

 

 I note that many factors aside from the size of a water body can 

influence its attractiveness to birds.  The habitats and activities at 10 

Peacock Springs do not result in large numbers of hazardous bird 

species moving to and from the site, in spite of the number of birds 

present. 

 

 In my view, there is no evidence to show that Peacock Springs poses a 15 

high risk in relation to bird strike at Christchurch International Airport, 

as suggested by Mr Shaw.  I provide a number of lines of evidence to 

suggest that it is not high. 

 

 In particular, I do not believe that minor changes to existing water 20 

bodies at Peacock Springs or the creation of new water bodies of a size 

that can be accommodated on the site will create an increased risk of 

bird strike at CIA that cannot be managed in the same way that existing 

habitats and activities are currently managed. 

 25 

 I agree with Dr McClellan’s suggestion that the concept of an expert 

panel to assist with bird strike risk assessment has merit, mainly 

because it would have the flexibility to respond to changing ecological 

circumstances.   

 30 

 In the matter of noise; the precise consequences of more frequent, loud 

and/or sudden noise either from the operation of a kart club or from a 

changed engine testing regime at the Airport on the breeding 

programmes at Peacock Springs are very difficult to predict.  I note that 

there are current setbacks in the programme that may be noise related.  35 

I remain very much concerned about the potential effects of increases 

in levels and/or duration of noise from either source, particularly given 

the national and international importance of the Trust’s programmes. 

 

 There may well be a noise threshold above which failure of the 40 

breeding programmes becomes more frequent and the consequences of 

that for several highly threatened bird species would be significant.  

Thank you. 

 

<CROSS-EXAMINATION BY MR LAING [8.52 am] 45 
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MR LAING:   Good morning, Dr Dowding. 

 

DR DOWDING:   Morning. 

 

MR LAING:   Just firstly a question about the Bird Strike Risk Management 5 

Plan, if a hazard or hazardous number of birds is identified on 

Peacock Springs’ ponds, what do you do with that information?  Or 

what does Isaac Trust do with that information, sorry, yes. 

 

DR DOWDING:   As I understand it, the actual Peacock Springs area which is 10 

about 6 to 7 percent of the whole Isaac property is excluded from that 

Plan, from the reporting of hazardous bird sightings. 

 

MR LAING:  So it is only the immediate area around the aviaries where those 

ponds are, is that right? 15 

 

DR DOWDING:   Yes, I mean, it is 74 hectares in a total of 1,100; so 

6 to 7 percent of the Trust’s property comprises Peacock Springs. 

 

MR LAING:   Well, say there is an unusually large number of birds within the 20 

Peacock Springs ponds; what does the Isaac Trust do with that 

information? 

 

DR DOWDING:   Well, if the birds are remaining on the ponds there is no 

action required as I understand it.  If the birds are in flight then there is 25 

a protocol by which they notify the Airport of a hazardous bird 

sighting, and the numbers of birds of different species is specified in 

the Plan that constitutes a hazardous bird sighting. 

 

MR LAING:   So what then happens? 30 

 

DR DOWDING:   The Airport takes whatever action – I assume, the Airport 

takes whatever action it feels is necessary.   

 

 If what you are asking is does the Trust have any further responsibility, 35 

I am not aware of any after they have made the hazardous bird sighting 

call to the Airport. 

 

MR LAING:   Yes, so it is up to the Airport Company as to what happens then 

and there could be a lag between the reporting to the Airport Company 40 

and any action being taken? 

 

DR DOWDING:   There could, yes. 

 

MR LAING:   And in the meantime, you could have an incident, could you not, 45 

an air strike incident? 
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DR DOWDING:   Yes. 

 

MR LAING:   I think it is really a key feature of your evidence that the birds 

that sit in the ponds there tend to stay there because they get well fed.  5 

Is that your - - - 

 

DR DOWDING:   They do not get fed in the sense that anybody provides them 

with food.  There is natural food in those ponds. 

 10 

MR LAING:   There is plenty of food in the ponds for them to eat so they tend 

to stay there? 

 

DR DOWDING:   Yes. 

 15 

MR LAING:   Rather than go somewhere else which may be leaner pickings, is 

that essentially your position? 

 

DR DOWDING:   Well, it is a whole combination of circumstances.  I mean, 

there are good breeding sites around those ponds which would be an 20 

attraction to them as well as the food that is there, and as I pointed out 

in my evidence, there is also a very low level of disturbance there 

which is a feature of importance to a lot of birds when they are either 

feeding or breeding.   

 25 

 So it is a combination of circumstances that mean that they tend to be 

attracted to those ponds and stay there. 

 

  [8.55 am] 

 30 

MR LAING:   But there must be other birds that actually are flying through the 

area and land on the Peacock Springs ponds, then migrate on.  There 

must be, mustn’t there? 

 

DR DOWDING:   I think the number of those, to be honest, is very small 35 

because any particular pond can only hold so many birds and when 

they are full there is no room for other birds and I have noted that in my 

many, many visits to Peacock Springs over the last 17 years I do not 

see flights of birds going in and out of those ponds.  It is remarkable 

how static the situation is 40 

 

MR LAING:   But if it is such a good food source as you say, surely that must 

attract birds that are flying through, moving on somewhere else.  Surely 

it must follow? 

 45 
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DR DOWDING:   Well, it may attract a few, but my evidence is that the 

number appears to be remarkably small otherwise we would be seeing 

more bird movements on and off the site. 

 

MR LAING:   Yes, well, thank you for that. 5 

 

 If I could just go to paragraph 32 of your evidence-in-chief, the bottom 

of page 9, you say “however, it seems like that some of the problems 

that occur are due to existing noise-related disturbance”.  Now, is one 

of the existing sources of noise the Handloaders Gun Club? 10 

 

DR DOWDING:   I assume it is, yes. 

 

MR LAING:   Yes, and I asked you some questions about that in the Open 

Space hearing, do you recall? 15 

 

DR DOWDING:   I do. 

 

MR LAING:   And you say at paragraph 33, “I believe it is feasible at some 

instance the Trust breeding programmes may similarly have been 20 

caused by existing engine testing noise” – so could I just ask you to 

look at cross-examination from the Open Space hearing at 452.   

 

 You will see there I asked you a question: “In terms of the Airport, you 

mentioned that is significant concern to you” – and you answered: “I 25 

believe so.  The main concern is Handloaders, of course.” 

 

 And then you say, line 19, “As far as the Airport is concerned, I do not 

think the take offs and landings are too bad because the noise rises 

gradually and only lasts a few seconds.  Probably the real issue from 30 

the point of view of the Airport is engine testing” – do you see that? 

 

DR DOWDING:   Yes. 

 

MR LAING:   “It happens at night when nobody is there and we really cannot 35 

see the reactions of the birds to that, so I have begun some discussions 

with the Trust about some remote monitoring to try and sort out these 

things.”   

 

 So then I asked you, “So just on that point, Dr Dowding, from what I 40 

understand from your evidence, there is no current research or current 

monitoring as the exact impacts on to the birds from either the 

Handloaders or the Airport.  There is nothing available, it is simply 

your view based on research literature?” 

 45 

 So do you still adhere to that view? 
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DR DOWDING:   Yes. 

 

MR LAING:   Thank you. 

 5 

JUDGE HASSAN:   Thank you, Mr Laing.  Ms Appleyard. 

 

<CROSS-EXAMINATION BY MS APPLEYARD [8.58 am] 

 

MS APPLEYARD:   Thank you, just a couple of questions in relation to engine 10 

testing.  You have had a long association with Peacock Springs 

obviously, so what work have you done before you gave this evidence 

in relation to the effect of noise on these birds that you have been 

studying or working with for the past 17 years? 

 15 

DR DOWDING:   I have not done any work that is specifically related to the 

impacts of noise from any source, whether it is engine testing or the 

Handloaders or anything else, until recently when it became of concern 

to the Trust. 

 20 

MS APPLEYARD:   So, why did it become of concern to the Trust now?  Was 

it because there was perceived increased noise or just because this 

process had kicked off? 

 

DR DOWDING:   It was a combination of two things.  The process is 25 

occurring but also we are starting to see a number of incidents 

occurring in those breeding programmes where birds are injuring 

themselves by flying around in aviaries, where birds are failing to breed 

and a lot of these issues are related to distress; we are seeing birds 

dying of stress-related diseases and I have been trying to think about 30 

what the sources of that stress to them might be. 

 

MS APPLEYARD:   So is this stress recent? 

 

  [9.00 am] 35 

 

DR DOWDING:   There has been some of it, but it appears to be on the 

increase. 

 

MS APPLEYARD:   So there some change has happened somewhere? 40 

 

DR DOWDING:   It is probably been gradual; I do not think there has been a 

step change, which is why it has taken a while to recognise it. 

 

MS APPLEYARD:   And has engine testing been occurring at the Airport over 45 

the 17 years you have been looking at the birds at Peacock Springs? 
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DR DOWDING:   I believe so. 

 

MS APPLEYARD:   And these incidents you are describing have not been 

happening in the types of scale that you are describing at the moment? 5 

 

DR DOWDING:   There have always been some incidents, we seem to be 

seeing more of them. 

 

MS APPLEYARD:   Okay.  And do you know about, though the 17 years you 10 

have been working, whether engine testing has increased or decreased? 

 

DR DOWDING:   I am not sure of that, no. 

 

MS APPLEYARD:   Do you know about historic patterns of engine testing and 15 

where it has occurred, closer to or further away from Peacock Springs? 

 

DR DOWDING:   No, that is well outside my area. 

 

MS APPLEYARD:   And so when you gave your evidence and you said in 20 

your summary what you are concerned about is increased levels of 

noise and the impacts on birds, what is your understanding of the 

existing level of noise? 

 

DR DOWDING:   I am not an acoustics engineer so I am not going to 25 

speculate on what particular decibel levels have particular affects, but I 

am concerned that we are seeing these setbacks in the programme, 

some of which I believe – I cannot be certain, but I have looked for 

other explanations and I believe that some of them probably are noise 

related, and we are possibly – I am afraid that we might be at some 30 

kind of a tipping point, we are seeing incidents that depress breeding 

success in the trust programs, but we are still, if you like, just on the 

right side of the ledger, it is, we are still getting enough birds produced 

by those breeding programs to make them worthwhile. 

 35 

 I am just very concerned that we might reach a tipping point in terms of 

disturbance, including disturbance from noise, that might push us over 

some threshold and mean that those breeding programs are failing 

much more often. 

 40 

MS APPLEYARD:   So what evidence have you got that there has been any 

increase in noise levels? 

 

DR DOWDING:   I do not. 

 45 
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MS APPLEYARD:   And what evidence can you bring to show that a specific 

noise level will have an impact on these birds, 80 or any other number? 

 

DR DOWDING:   There is an international literature which suggests that birds 

begin to react to noise, admittedly in minor ways, at around 45-50 5 

decibels; they stop, they listen, they become more alert, their response 

gradually increases as the noise level increases. 

 

MS APPLEYARD:   And you cannot - - -  

 10 

JUDGE HASSAN:   Is that – sorry, Ms Appleyard, can I ask, is that second 

statement in that literature? 

 

DR DOWDING:   Is sorry? 

 15 

JUDGE HASSAN:   Is that second statement about increase in that literature? 

 

DR DOWDING:   Yes, if you look at - - -  

 

JUDGE HASSAN:   Is it in the literature? 20 

 

DR DOWDING:   Yes, yes it is. 

 

JUDGE HASSAN:   So can you give us a reference, please? 

 25 

DR DOWDING:   I am sorry I do not have one with me. 

 

JUDGE HASSAN:   Can you consider that and provided that through counsel? 

 

DR DOWDING:   I can do that. 30 

 

JUDGE HASSAN:   Thank you. 

 

MS APPLEYARD:   But you cannot correlate anything that you are describing 

with any historic or current levels of noise from engine testing at CIAL, 35 

is that the summary of what you say? 

 

DR DOWDING:   Yes, it is. 

 

MS APPLEYARD:   Now I want to talk to you about Peacock Springs in 40 

particular, and just interested, and this is not pejorative at all, what have 

you been doing over the last 17 years at Peacock Springs, what is your 

job? 

 

DR DOWDING:   I do not work for Peacock Springs. 45 
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MS APPLEYARD:   No, I understand that. 

 

DR DOWDING:   My role is as a science advisor to the Department of 

Conservation.  The Department of Conservation has various breeding 

programmes for highly threatened species and the ones I have been 5 

particularly involved with are the shorebird (ph 3.53) programme and 

to a lesser extent the black stilt programme. 

 

 Peacock Springs assists the Department, and very gratefully, with those 

captive breeding programmes for those two species, and I liaise 10 

between Peacock Springs and their breeding programmes and the 

Department as a science advisor. 

 

MS APPLEYARD:   So until this hearing did you have any role for the Trust in 

respect of bird strike risk, advising them about bird strike and their - - -  15 

 

DR DOWDING:   No, no. 

 

MS APPLEYARD:   - - - relationship with the Airport? 

 20 

DR DOWDING:   No. 

 

MS APPLEYARD:   So when were you engaged to assist in relation to this 

matter in relation to this hearing? 

 25 

DR DOWDING:   It would have been some time just over a year ago. 

 

MS APPLEYARD:   Right.  And what were you asked to do? 

 

DR DOWDING:   The very first thing I was asked to do arose because there 30 

was a proposal for a kart club track near the aviaries and I was asked to 

provide some opinion on what the impacts of the noise from that might 

be. 

 

MS APPLEYARD:   Yes, I am asking you about bird strike; so what were you 35 

asked to do in relation to bird strike? 

 

  [9.05 am] 

 

DR DOWDING:   So following on from that I was asked to look for the Trust 40 

at other matters of concern to them and those involved noise from a 

variety of sources and their relationship with the Airport, in relation to 

bird strike. 
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MS APPLEYARD:   Noise and its relationship – sorry, I am just – I am 

focusing on bird strike; what were you asked to do, what were you 

asked to tell the Trust or advise the Trust? 

 

DR DOWDING:   I was not asked to tell them anything, I was asked by them 5 

to provide evidence and to attend the expert conference on bird strike. 

 

MS APPLEYARD:   To do what? 

 

DR DOWDING:   Do what?  To give them an assessment of the Airports 10 

proposals around bird strike assessment and what that might mean for 

the assessment of risk. 

 

MS APPLEYARD:   And you have got any qualifications in bird strike risk? 

 15 

DR DOWDING:   I have no formal qualifications but when I lived in Auckland 

I was involved in a minor way with discussing bird strike at Auckland 

International Airport. 

 

 As a member of the Ornithological Society there I was undertaking 20 

counts of shore birds around the Manukau Harbour where the Airport is 

sited and I used to go air side with the birdmen at the Airport and they 

and their manages at various times talked to me about bird strike and 

asked for my assistance with my knowledge of the movement of 

shorebird flocks as to how they might regulate those movements and 25 

reduce bird strike there.  So I have some familiarity with the general 

ideas. 

 

MS APPLEYARD:   The diagram that is produced of bird strike count with the 

numbers – I am sorry, not bird strike counts, bird counts, big difference 30 

I hope – bird counts, which of those relate to bird counts at Peacock 

Springs, specifically in the 70 - - -  

 

DR DOWDING:   Sorry, which numbers are we talking about? 

 35 

MS APPLEYARD:   I am not sure which one the diagram is that is - - -  

 

JUDGE HASSAN:   Yes, I was struggling with that one too. 

 

MS APPLEYARD:   It was the one that Mr Shaw was cross-examined on, it is 40 

the map with all the – page 6 of your rebuttal I am informed. 

 

DR DOWDING:   Yes, page 6 of my rebuttal. 

 

MS APPLEYARD:   If you could get that – yes. 45 

 



 Page 787 

  

Ch6: General Rules and Procedures Commenced 11.03.16 

DR DOWDING:   Yes. 

 

MS APPLEYARD:   So which of the – well as a first off question, I understand 

this relates to 1100-odd hectares and which of these bird counts relate 

specifically to the 73 hectares of Peacock Springs? 5 

 

DR DOWDING:   None of those sites are within Peacock Springs. 

 

MS APPLEYARD:   Thank you. 

 10 

DR DOWDING:   Number one is the closest but that is just outside the 

boundary. 

 

MS APPLEYARD:   Thank you.  So have you done any specific work that we 

could have a map like that that shows us Peacock Springs? 15 

 

DR DOWDING:   I am sorry, I do not quite understand. 

 

MS APPLEYARD:   Have we got a map that looks like that and includes 

Peacock Springs with some bird counts on it? 20 

 

DR DOWDING:   No, there are no bird counts available from any source for 

Peacock Springs itself, for that 70-odd hectares within the 1100. 

 

MS APPLEYARD:   Okay.  Have you been involved in reviewing the Bird 25 

Hazard Management Plan that the Trust, in its arrangements with the 

Airport, is required to produce? 

 

DR DOWDING:   I was not involved with the formulation of the plan and the 

Trust has not asked me to review any of their annual reports. 30 

 

MS APPLEYARD:   So I cannot ask you what you think about the quality of 

that document? 

 

DR DOWDING:   I do have one particular observation and does relate to this 35 

diagram. 

 

 As I was compiling my evidence and trying to think about what level of 

bird strike risk is posed by Peacock Springs, it occurred to me that 

having six bird count stations, all of them outside Peacock Springs, it 40 

might not be particularly useful.  So I asked a few questions and 

discovered that the plan had been put together by Dr Mark Sanders, 

who at the time worked for Boffa Miskell. 

 

 I know Dr Sanders from a long time ago and I rang him and asked him 45 

what the rational for placing those bird count stations was there and he 
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said it was largely driven by Mr McAnergney at the Airport, and that 

the stations were sited there at Mr McAnergney request and I said, “do 

you see any obvious rational for their location?” And he said “no he did 

not” and he said at the time – this is a quote from Dr Sanders – he said 

“at the time it was clearly recognised that those sites would pick up 5 

birds that had nothing to do with Peacock Springs”. 

 

  [9.10 am] 

 

MS APPLEYARD:   Yes, and that is because this related to an application for 10 

1100 hectares to do with a quarry application, it had nothing to do with 

Peacock Springs; is that correct? 

 

MR DOWDING:   I do not know.   

 15 

MS APPLEYARD:   Thank you.  So is there anything in the management plan 

that relates to management at Peacock Springs then – you have 

reviewed it, you have referred to it in your evidence? 

  

MR DOWDING:   Yes.  No, I am not aware of anything that covers those 20 

73 hectares.   

 

MS APPLEYARD:   Could I just ask you to turn to the Bird Management Plan 

and to 17.1 of your evidence, the Bird Management Plan is in the 

rebuttal evidence of Ms Seaton.   25 

 

MR DOWDING:   Could we possibly bring that up, I do not have a copy of it 

with me.   

 

MS APPLEYARD:   Yes, I’m asking the secretariat, sorry, I did not realise it 30 

wasn’t attached to Dr Dowding, he refers to it in his evidence.  Sorry, it 

is attached to Ms Seaton.  If we could go to page 18, in the section 4.1. 

 

 Now there we have a section on streams and wetlands, and you refer to 

this in your paragraph 17.1; that is what you are referring to there? 35 

 

MR DOWDING:   That is my evidence-in-chief is it? 

 

MS APPLEYARD:   Yes, you say: “under the management plan the Trust there 

is a number of obligations, it undertakes a wide range of actions, and 40 

these include no additional ponds or wetlands will be created, and the 

area of existing ponds and wetlands will not be increased except where 

resource consents are obtained and CIAL must be consulted before 

lodgement.” 

 45 

MR DOWDING:   No, that is not in my evidence-in-chief, its rebuttal. 
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MS APPLEYARD:   Sorry, your rebuttal.   

 

MR DOWDING:   Yes, I see that.   

 5 

MS APPLEYARD:   And so that paragraph there, 7.1; is that a précis of 

action 1 and 2 of section 4.1 of the management plan? 

 

MR DOWDING:   Yes.   

 10 

MS APPLEYARD:   So what else is there in terms of management at Peacock 

Springs in this plan? 

 

MR DOWDING:   Management of what? 

 15 

MS APPLEYARD:   Well bird strike risk. 

 

MR DOWDING:   For Peacock Springs itself, I think it is excluded from most 

of the Bird Hazard Management Plan  

 20 

MS APPLEYARD:   Okay, I have no further questions.   

 

JUDGE HASSAN:   Thank you Ms Appleyard.  Mr Daysh? 

 

MR DAYSH:   Yes, thank you Dr Dowding.  At your 16.4 and 16.5 of your 25 

evidence you make some general observations about birds in and 

around the Airport and Canterbury, is that right? 

 

MR DOWDING:   Sorry, this is my evidence-in-chief.   

 30 

MR DAYSH:   That’s right.   

 

MR DOWDING:   16? 

 

MR DAYSH:   16.4 and 16.5. 35 

 

MR DOWDING:   16.4 and 5, yes. 

 

MR DAYSH:   We are talking about Canada geese and black back gulls, that is 

right, isn’t it? 40 

 

MR DOWDING:   Those don’t mention Canada geese and black back gulls, 

16.4 and 16.5? 

 

MR DAYSH:   Yes, I see Canada goose numbers at the first sentence in 16.4. 45 
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MR DOWDING:   Yes, 16.4 Dr McClellan has sighted the recent decline, yes.   

 

MR DAYSH:   And 16.5, black-back gulls in the third line. 

 

MR DOWDING:   Yes. 5 

 

MR DAYSH:   Those are not particular species of commonality at Peacock 

Springs, are they? 

 

MR DOWDING:   No, they are not.   10 

 

MR DAYSH:   No, that is your evidence.  But you made some general 

comments about the monitoring effort in control by the Airport 

authority and you use that term in terms of control of black-back gulls, 

you say “if this is indeed the case I find it extraordinary” – can you just 15 

explain what you find extraordinary? 

 

MR DOWDING:   Well the Airport are spending money on controlling black-

back gulls in the Waimakariri River and if the statement made by 

Courtenay Thompson is true, and they are not monitoring the impact of 20 

that then I am very surprised, because they could be spending money 

and getting no return for it. 

 

 On the other hand, if they were to monitor black back gull numbers 

robustly at the Airport and find that there was indeed a decline as a 25 

result of those culling operations, then perhaps they should consider 

doing more of them.   

 

MR DAYSH:   These comments are not specifically to do with your client’s 

interest, are they, this is a broader assessment of bird strike or - - - - 30 

 

  [9.15 am] 

 

MR DOWDING:   Well, yes as I said in the introduction to this 16 section, 

these are a response to McClellan’s evidence for the Council and 35 

intermingled with that some of the issues that we discussed at the 

expert conferencing on bird strike. 

 

MR DAYSH:   All right.  Is it fair to say that there is quite a way apart in terms 

of opinion between yourself and Dr McClellan and Mr Shaw, you have 40 

quite a different opinion on some of these matters? 

 

JUDGE HAS SAN:   Just to clarify that, you mean between Dr McClellan and 

himself on the one hand, and Mr Shaw on another? 

 45 
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MR DAYSH:   Yes, and Mr Shaw on the other – about the general bird strike 

issues in and around Canterbury and the Airport.   

 

MR DOWDING:   No, I do not believe there is in general terms like that.  

Mr Shaw and I disagree primarily on the risk posed by 5 

Peacock Springs.   

 

MR DAYSH:   Okay. 

 

MR DOWDING:   I think we agree quite generally on many other matters, we 10 

agree on a number of things.  Again, I do not believe that McClellan 

and I differ in any respect in general matters, in fact during the expert 

conferencing we seemed to agree on most things, and I agree in many 

of the things that she said in her evidence.  So I do not think there is 

really any difference there.   15 

 

 I am not aware that Dr McClellan is particularly au fait with the 

situation at Peacock Springs like Mr Shaw, but I think in all the general 

matters that you are speaking of - well we all have a fairly general 

agreement. 20 

 

MR DAYSH:   All right.  So if you have a general agreement, you talk about 

this independent panel being what you would recommend and so does 

Dr McClellan, none of the planners or the parties really support that, do 

they? 25 

 

MR DOWDING:   My understanding is that the Council believe that it would 

be cumbersome.   

 

MR DAYSH:   Have you been involved in an expert panel advising a Council 30 

about resource consent applications generally, set up - - - 

 

MR DOWDING:   Yes, during a wind farm case, Wharatoa Wind Farm on the 

West Coast, I was the Department of Conservation’s nominated 

member on an expert panel that advised on those issues. 35 

 

MR DAYSH:   It was a resource consent application, wasn’t it? 

 

MR DOWDING:   Yes.   

 40 

MR DAYSH:   And that period of that went for how many years, the issues and 

the process? 

 

MR DOWDING:   That went on for several years, I cannot remember exactly 

now, it was around 2006 I think it was – but it appears that the consent 45 

has not been actioned. 



 Page 792 

  

Ch6: General Rules and Procedures Commenced 11.03.16 

 

MR DAYSH:   No, that was not what I asked; just the period? 

 

MR DOWDING:   Yes, I do not recall exactly, but that whole – the application 

and the things that flowed from it took several years.   5 

 

MR DAYSH:   And there was quite a lot of disagreement between the experts, 

was not there in the whole process? 

 

MR DOWDING:   Yes. 10 

 

MR DAYSH:   Yes, over a long time.? 

 

MR DOWDING:   Yes. 

 15 

MR DAYSH:   Okay.  Look, just moving on – you have got experience with 

monitoring actions and activities, things like use of radar and satellite 

tracking for birds. 

 

MR DOWDING:   I have never done any satellite tracking, but I understand 20 

the principles.   

 

MR DAYSH:   And in your opinion, if the Airport thought the bird strike risk 

was sufficient they could use some of those techniques to assist with 

their monitoring of movements, is that your - - - 25 

 

MR DOWDING:   I believe they could.  I think they would probably be wise to 

restrict it to a limited number of species I would have said, because of 

the species they are concerned about – the black-back gulls and Canada 

geese would be the obvious ones.  Feral pigeons are probably a little 30 

small to carry a transmitter that will last for any length of time.   

 

MR DAYSH:   Yes.  And they could do that as a matter of risk management 

with or without the District Plan regulation, couldn’t they? 

 35 

MR DOWDING:   Yes, I believe so. 

 

MR DAYSH:   Yes.  Thank you, that is all I have. 

 

JUDGE HASSAN:   Thank you.  Ms Huria? 40 

 

MS HURIA:   No, thank you, sir. 

 

JUDGE HASSAN:   Ms Dawson? 

 45 



 Page 793 

  

Ch6: General Rules and Procedures Commenced 11.03.16 

MS DAWSON:   Thank you Dr Dowding.  It is probably somewhere, but I 

cannot find it, but how close are the water bodies at Peacock Springs to 

the nearest runway at the Airport? 

 

MR DOWDING:   The map we were looking at might well be able to help us 5 

there.  The closest water body would be I would think to end of the 

11 runway is probably something in the order of two kilometres.   

 

MS DAWSON:   Yes, so less than 3 kilometres? 

 10 

MR DOWDING:   Yes. 

 

MS DAWSON:   Yes, but at that order of 2-3 kilometres? 

 

MR DOWDING:   Yes. 15 

 

MS DAWSON:   Have you done any actual monitoring or data collection of 

bird movements to and from the waterways, the open waterbodies 

within Peacock Springs itself? 

 20 

  [9.20 am] 

 

DR DOWDING:   No, no one has done any. 

 

MS DAWSON:   And is your position in relation to the birds, the risk of birds 25 

that frequent the waterbodies at Peacock Springs being a threat in 

relation to bird strike, that there is no risk, or that the risk should be 

discounted because it is so small? 

 

DR DOWDING:   No, certainly I would never say there is no risk.  I mean as 30 

Mr Shaw said the other day there is a background level of risk that we 

will never escape from. 

 

MS DAWSON:   No, this is risk as a result of the birds from Peacock Springs. 

 35 

DR DOWDING:   From Peacock Springs.  My evidence is that it is low 

because the birds do not move frequently to and from Peacock Springs, 

it is the movement of the birds not the presence or the numbers that 

creates the risk for the Airport. 

 40 

MS DAWSON:   Are you saying it is so low, it is low enough that in the 

context of the existing risk in the area generally the additional risk from 

Peacock Springs should be discounted as being of any significance? 

 

DR DOWDING:   The additional risk of new waterbodies of a size that could 45 

be accommodated there I believe is frankly negligible. 
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 There are existing waterbodies there and, as I have shown in the 

diagram in my rebuttal evidence somewhere – I think I put a diagram in 

that was originally used by Mr Shaw, to show that it would be one of 

an existing cluster.  The size would be small, it would be managed in 5 

the same way as the existing waterbodies there and I really do not think 

there could be any measurable increase in risk over that which exists 

now. 

 

MS DAWSON:   Okay, thank you.  That is all my questions, thank you. 10 

 

JUDGE HASSAN:   Doctor, my father, as fathers do, have sayings and one of 

his sayings was that “an annoying noise annoys an oyster” and just on 

that theme I have just a couple of questions on loud noise and birds.   

 15 

 So you acknowledged in answer to questions that you are not an 

acoustic engineer, and you rightly said you are not able to speculate on 

which decibel levels have particular effects, and we heard Dr Trevathan 

appear to defer to Mr Day’s opinion that decibel levels above a certain 

number constitute a loud noise.  Now, my difficulty with that is that 20 

Mr Day was looking at it from the human perspective and the available 

standards that we have had referred to us are all based on human 

response to noise. 

 

 Now, you have some references in your evidence to studies and when 25 

you answered a question from Ms Appleyard and you referred to 

“international literature”, were you referring to one of your references? 

 

DR DOWDING:   I would have to check those references I am sorry, which 

ones I have used.   30 

 

JUDGE HASSAN:   So I take it it is not Mr McAnergney? 

 

DR DOWDING:   No. 

 35 

JUDGE HASSAN:   I mean with all due respect to Mr McAnergney, any of the 

others? 

 

DR DOWDING:   Steele. 

 40 

JUDGE HASSAN:   So Steele is the one you were referring to? 

 

DR DOWDING:   And I have referred to a number of others in my Chapter 18 

evidence as well. 

 45 
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JUDGE HASSAN:   All right.  So without wanting to make too much of a 

drama of this, you indicated – and it is just simply so that we have 

enough information in front of us but without wanting to expand your 

evidence – so my concern here is just to make sure we read what we 

should read that you have referred us to on the basis of the theory of 5 

your evidence before us. 

 

 So in terms of the theory of evidence you have presented to us; which 

of those references should we have a look at and need a copy of in 

order to understand your answer to Ms Appleyard that birds do respond 10 

to noise and incrementally respond to greater noise? 

 

DR DOWDING:   Those references would be the ones in my Chapter 18 

evidence. 

 15 

JUDGE HASSAN:   All right.  So through counsel if you could arrange for 

those to be provided, please. 

 

 

DR DOWDING:   Yes. 20 

 

JUDGE HASSAN:   Thank you.  Now, any questions arising, Mr Laing? 

 

MR LAING:   No, sir. 

 25 

JUDGE HASSAN:   Ms Appleyard? 

 

MS APPLEYARD:   No, sir. 

 

JUDGE HASSAN:   Ms King? 30 

 

MS KING:    No, sir. 

 

JUDGE HASSAN:   All right, thanks very much.  Thank you very much, 

Doctor, and you are free to go. 35 

 

DR DOWDING:   Thank you. 

 

<THE WITNESS WITHDREW [9.25 am] 

 40 

JUDGE HASSAN:   Now, we will take the recess as planned, otherwise 

Mr Daysh has got another problem this morning. 

 

ADJOURNED [9.25 am] 

 45 

RESUMED [11.33 am] 
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JUDGE HASSAN:   Thank you.  Ms King, are you calling Ms Seaton next? 

 

MS KING:   Yes, I call Ms Seaton. 

5 
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<KIM MARIE SEATON, affirmed [11.34 am] 
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<EXAMINATION BY MS KING [11.34 am] 

 

MS KING:  Can you confirm your name is Kim Marie Seaton? 

 

MS SEATON:   Yes. 5 

 

MS KING:   And you are a senior planner with Novo Group Christchurch? 

 

MS SEATON:   Yes. 

 10 

MS KING:   And you have filed evidence and rebuttal evidence for this 

chapter, dated 17 February and 25 February? 

 

MS SEATON:   Yes. 

 15 

MS KING:   And you have the qualifications and experience confirmed in that 

evidence, with reference to earlier evidence in this process? 

 

MS SEATON:   Yes. 

 20 

MS KING:   Do you have any corrections you wish to make to either of those 

statements? 

 

MS SEATON:   No, I do not. 

 25 

MS KING:   Do you confirm them to be true and correct to the best of your 

knowledge? 

 

MS SEATON:   Yes. 

 30 

MS KING:   Can you please read your highlights package and then remain to 

answer any questions. 

 

MS SEATON:   Thank you.  My evidence has addressed three aspects of 

Chapter 6 being bird strike, engine testing and the kart track.  In respect 35 

of the kart track in paragraphs 23 to 26 of my evidence-in-chief I 

discuss the intended activity status of motorsports facilities in the Open 

Space and Rural zones noting that there is some confusion over the 

definition of recreation activities.   

 40 
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  [11.35 am] 

 

 I note in my paragraph 24 that Ms Hogan for the Council intended that 

motorised sports facilities be a non-complying activity in the Rural 

Waimakariri zone.  I also noted in paragraph 24 that Ms Carter had 5 

recommended that a definition of recreation activities be amended to 

specifically exclude motorised sports facilities. 

 

 Since I wrote my evidence-in-chief for Chapter 6 the issue of the 

activity status of motorised sports facilities has unfortunately become 10 

more complicated, in light of discussions now occurring in relation to 

the definitions hearing.  So based on recent discussions it appears there 

is not agreement with the Council on the status of motorised sports 

facilities in the Rural zone, and this issue will be addressed in the 

forthcoming definitions hearing.   15 

 

 Regardless of those discussions in respect of Chapter 6 it remains a 

point of general agreement between the Council planner, Ms Andrew, 

and I, that Mr Francis’ kart track rules proposal lacks certainty and any 

kart track proposal should be addressed through a resource consent 20 

process and that consent should include consideration of any relevant 

noise issues in the context of a specific proposal. 

 

 In respect of bird strike the principal issue outstanding from the Trust’s 

perspective is inappropriate rule framework for application within the 25 

Peacock Springs conservation area. 

 

 My suggested rules for Peacock Springs have been informed by 

Dr Dowding’s evidence that Peacock Springs is not a high bird strike 

hazard area, risk area, due to existing management practices and 30 

particular site characteristics and also Dr Dowding’s evidence that new 

waterbodies of up to a thousand square metres in area, either singly or 

conjunctively, are unlikely to increase the risk of bird strike hazard at 

Peacock Springs.   

 35 

 Based on this evidence it is my opinion that the CIAL suggestion 

requiring resource consent for any new waterbody, including changes 

to existing waterbodies that would not increase the total area of 

waterbodies, is overly onerous. 

 40 

 Following informal discussions with Mr Bonis and Ms Dixon since 

rebuttal evidence was filed, I consider two additional changes are 

warranted to the rules I suggested for Peacock Springs.  The first is that 

I use the word “singularly” incorrectly. 

 45 
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JUDGE HASSAN:   Shall we just find that in your evidence, so we can note - - 

- 

 

MS SEATON:   Certainly, it is in the rebuttal evidence. 

 5 

JUDGE HASSAN:   Paragraph 18? 

 

MS SEATON:   Yes, paragraph 18, and in each of those three rules that I have 

suggested there is the word “singularly” is used and incorrectly it 

should be “singly”, it has got a different meaning.   10 

 

JUDGE HASSAN:   So we will just get that right, so the first - - - 

 

MS SEATON:   So PX it says, add singly. 

 15 

JUDGE HASSAN:   And then in RDX. 

 

MS SEATON:   And then again in CX and then again in RDX. 

 

JUDGE HASSAN:   I will just find CX.  So what change are you 20 

recommending? 

 

MS SEATON:   Singly. 

 

JUDGE HASSAN:   Singly? 25 

 

MS SEATON:   As opposed to “singularly”, which the Council kindly pointed 

out have two different movements. 

 

JUDGE HASSAN:   Yes, I know – the transcript will pick that up, thank you. 30 

 

MS SEATON:   And additionally it was pointed out in those discussions with 

Ms Dixon that if the Panel is minded to accept the rules that I am 

recommending that an additional restricted discretionary activity rule 

would be required for waterbodies that do not comply with PX.  As it 35 

stands at the moment if they did not comply with PX it would become a 

non-complying activity and that was not my intention. 

 

 So that would effectively be a new role PX for waterbodies that did not 

comply with – sorry, a new rule RDX that did not comply with the PX 40 

or an amendment to one of the existing suites of rules to allow for that. 

 

 I note that I am unaware of CIAL and the City Council having reached 

agreement over a preferred rule framework, following the filing of 

rebuttal evidence there has been some discussion around those matters.  45 

In concept I prefer the CIAL approach of providing for permitted 
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activities with activity specific standards where possible so as to 

minimise a potential consenting burden.  The rules that I proposed on 

the Trust’s behalf are intended to slow into such a framework.  The 

rules could equally be adapted to slot into the City Council’s 

framework if that were the Panel’s preference. 5 

 

 The other key unresolved issue from the Trust’s perspective is the 

application of the 80 dBA LAFmax limit for engine testing noise 

measured at the Peacock Springs conservation area which was 

discussed this morning.   10 

 

 In proposing that standard it is my understanding, based on the 

discussions with and evidence by Dr Trevathan, that the 80 Lmax is 

generally the maximum sound that CIAL is currently producing in 

respect of engine testing noise as experienced at Peacock Springs. 15 

 

  [11.40 am] 

 

 I also understand that CIAL does not need to increase its LAFmax levels 

to accommodate its future plans for engine testing.  So the proposed 20 

LAFmax rule is therefore not seeking to constraint the existing engine 

testing activities beyond the level that is already occurring.  Rather it 

was seeking to ensure the noise effects at Peacock Springs does not 

worsen and as per those discussions you with Dr Trevathan and 

Dr Dowding and this morning. 25 

 

 Given my understanding that the CIAL engine testing does and can 

comply with that Lmax and that only an unusual event would trigger 

non-compliance with it, and additionally that it would not affect the 

shape of the proposed engine testing noise contours, I consider that the 30 

proposed rule would have very little cost to the Airport. 

 

 Conversely, Dr Dowding has identified a possible risk to the breeding 

programme if noise levels increase and therefore I consider there is 

some risk to the breeding programme if engine testing Lmax is not 35 

introduced, and in that respect I rely on Dr Dowding’s evidence.   

 

 Thank you. 

 

JUDGE HASSAN:   Thank you.  Mr Laing? 40 

 

<CROSS-EXAMINATION BY MR LAING [11.41 am] 

 

MR LAING:   Thank you, sir.  Ms Seaton, this is clearly a small but very 

important issue and I just want to understand some parts of your 45 

evidence. 



 Page 802 

  

Ch6: General Rules and Procedures Commenced 11.03.16 

 

 So if we can go to your evidence-in-chief first and it is probably most 

appropriate to go the summary at paragraph 9 on page 2 and what you 

say there is that: “The revised bird strike provisions suggested by 

Ms Dixon for the City Council and are an improvement…” – not 5 

glowing praise but – “…an improvement on those notified and 

generally address the concerns raised by the Trust in their submission”.   

 

 So when you prepared your evidence-in-chief, as I read that, you were 

generally happy with the rules and there is nothing – what else in your 10 

evidence-in-chief really dealt with the situation, is it really 

paragraph 14?  Is that the main area of difference, Ms Seaton? 

 

MS SEATON:   Bear with me. 

 15 

MR LAING:   This new RDA rule. 

 

 Because I cannot see anything else in your evidence-in-chief I can say 

that really tells me what you disagreed with in terms of the Council’s 

revised proposal.   20 

 

MS SEATON:   Yes. 

 

MR LAING:   So I am just asking you is that the main issue that you had 

disagreement with, paragraph 14? 25 

 

MS SEATON:   Yes, I think that would be fair to say.  It was not the case that I 

felt that the Council’s rules were fundamentally wrong, I think they 

were an improvement on what was notified.  It was more the situation, 

and the reason why I subsequently moved my opinion forward in my 30 

rebuttal evidence, that we have the discussions in the mediation about 

moving some of those activity statuses where Ms Dixon had them, I 

think as RD or controlled, whereas the Airport felt that some of those 

could be moved into a permitted status subject to standards.   

 35 

 So whilst I felt that Ms Dixon’s were an improvement, I felt that the 

Airport’s general approach to trying to make them permitted subject to 

standards rather than requiring a resource consent was a further 

improvement again. 

 40 

MR LAING:   Yes, so coming to your rebuttal evidence, and most of it appears 

from my reading of it really directed to Mr Bonis’ proposal, so do I 

assume that you had moved at that stage from general support with 

perhaps one or two qualifications from the Council’s proposal to 

supporting Mr Bonis’ proposal? 45 
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MS SEATON:   it is complicated and I suspect that my rebuttal evidence hasn’t 

assisted in that regard.  In mediation and through informal discussions 

there are parts of the Council proposal that I favoured over the Airport 

proposal. 

 5 

 For example, the Council has chosen not to include the rule around 

quarries and excavation and a couple of other matters that the Trust 

supported, and so I favoured that.  And there are elements of the 

Airport proposal that I prefer over the Council’s and part of the 

difficulty has been that there hasn’t been a clear framework agreed 10 

between all parties to work from. 

 

  [11.45 am] 

 

MR LAING:   No, I was going to ask you about that because if you just go to 15 

paragraph 16 of your rebuttal evidence please.   

 

MS SEATON:   Yes. 

 

MR LAING:   In the second sentence there, Ms Seaton, you said “I rely on 20 

Dr Dowding’s evidence that the addition of any new waterbodies in 

Peacock Springs up to a thousand square metres is unlikely to increase 

the risk of bird strike standard” – so the inference I draw from that is 

that there is a counterfactual above a thousand square metres, is that 

correct? 25 

 

MS SEATON:   That over a thousand square metres would warrant 

consideration. 

 

MR LAING:   Yes.  So do I take it that you accept, based on Dr Dowding’s 30 

evidence, if it is over a thousand square metres in pond size there is a 

risk, there is an increase in risk, that is what you seem to be saying 

there, is that correct? 

 

MS SEATON:   There is a potential increase in risk. 35 

 

MR LAING:   Yes, but then you go on to say that that means that controlled 

activity status is appropriate? 

 

MS SEATON:   In the context of Peacock Springs, yes. 40 

 

MR LAING:   Yes.  You would have heard Ms Dixon’s evidence yesterday 

that she cannot support controlled status and look, distilling it down to 

its essentials; the Council would have no ability to decline an 

application, would it? 45 
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MS SEATON:   Correct. 

 

MR LAING:   It would have no ability to decline an application irrespective of 

their perceived or actual risk, that the Council might assess? 

 5 

MS SEATON:   Yes, but the Council has the ability to place conditions on the 

application. 

 

MR LAING:   It is a very blunt instrument, isn’t it? 

 10 

MS SEATON:   No, I would not say it was a blunt instrument. 

 

MR LAING:   Well, I will ask the question a different way.  Just 

hypothetically, if the Council decided that because a particular 

application for a waterbody above a thousand square metres constituted 15 

a significant risk there is no ability for the Council to do anything about 

that apart from impose conditions, is there? 

 

MS SEATON:   They cannot decline it so, yes, to that extent that is true. 

 20 

MR LAING:   And based on your rule it could be 10 thousand square metres of 

waterbody and the Council still couldn’t decline it, could it? 

 

MS SEATON:   Yes. 

 25 

MR LAING:   Thank you.  Can I just ask you a couple of questions about your 

redrafting so I just make sure I understand it correctly.  On page 7 of 

your rebuttal evidence you have a rule RDX and you have the words 

“Where a Bird Hazard Management Plan prepared by a suitably 

qualified person has not been approved by the Council”. 30 

 

 So just tell me if I am wrong here but the way I read the rules is that 

effectively that is another carve-out from PX and CX?  So if you have 

not got a Bird Hazard Management Plan then it defaults? 

 35 

MS SEATON:   To restricted discretionary activity. 

 

MR LAING:  Yes, so it is a roundabout way of saying that it is not a controlled 

activity, is that right? 

 40 

MS SEATON: The controlled activity status was only deemed to be 

appropriate if there was a bird hazard management plan in place so if it 

is not then, yes, it defaults to restricted discretionary. 
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MR LAING:   Yes.  Leaving aside the drafting, this bird hazard management 

plan, there is nothing in your drafting that deals with the contents of 

that plan, does it? 

 

MS SEATON:  No, that is a matter that I would expect to be addressed through 5 

the resource consent process.  If you are inferring whether the plan is 

suitable or covers what it needs to. 

 

MR LAING:   Are you saying that the bird hazard management plan would be 

prepared at the time of resource consent application or is it something 10 

which is going to be in force anyway? 

 

MS SEATON:   It would need to be in force in order to take advantage of the 

CX.  It may be that through that resource consent process the Council 

would determine that it needed to be amended, but it would need to be 15 

in force in order to take advantage of the CX – that was the intention. 

 

MR LAING:   Well, how many Bird Hazard Management Plans are we going 

to have? 

 20 

MS SEATON:   Only one for Isaacs, just the one. 

 

MR LAING:   And when will that be approved when you apply for - - - 

 

MS SEATON:   It is approved now. 25 

 

MR LAING:   When the Trust applies or some earlier stage or what? 

 

MS SEATON:   It need to be at an early stage, it would need to be in place.  

That is the intention of the rule. 30 

 

MR LAING:   But there is nothing here that tells me what the contents of that 

might be, there is no certainty as to what the contents of that plan might 

involve, is there? 

 35 

  [11.50 am] 

 

MS SEATON:   No, in respect of this rule, no. 

 

MR LAING:   Thank you. 40 

 

JUDGE HASSAN:   Thank you, Mr Laing.  Ms Appleyard? 
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<CROSS-EXAMINATION BY MS APPLEYARD [11.50 am] 

 

MS APPLEYARD:   Thank you, just a couple of questions, we have heard 

evidence from the Trust actually; the Trust and CIAL have good 

working relationship? 5 

 

MS SEATON:   They do, yes. 

 

MS APPLEYARD:   Yes.  And have you been involved in any of the 

discussions between the Trust and CIAL before, to resolve matters 10 

between them? 

 

MS SEATON:   Not directly, but I have tended to been asked for advice on 

various matters that are relevant to planning. 

 15 

MS APPLEYARD:   Yes, and there are a number of agreements in place or a 

number of matters sorted out between the parties over the years/ 

 

MS SEATON:   I understand, yes. 

 20 

MS APPLEYARD:   And in fact that is the approach that is proposed by the 

Airport for sorting out their Lmax issue, is it not? 

 

MS SEATON:   Yes. 

 25 

MS APPLEYARD:   And you would have received an email from Mr Bonis 

suggesting that the two weeks of logging take place and then the parties 

determine an Lmax? 

 

MS SEATON:   Yes. 30 

 

MS APPLEYARD:   So can you tell me why that has not been taken up by 

Isaac in preference to pursuing the rule? 

 

MS SEATON:   I can tell you what the client has reported to me because 35 

ultimately it was the clients decision – the Trust decision as to what 

they wanted to do, and I and their legal counsel provided a list of 

basically pros and cons of the two options, there are pros and cons for 

both options, and the Trust decided that they preferred the option of the 

rule and that is what they wanted to pursue. 40 

 

 What the detail of the discussion that they had, I would not like to 

speculate. 

 

MS APPLEYARD:   So what happens if they do not get the rule? 45 
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MS SEATON:   Then they are back to their good neighbourly relationship with 

the Airport. 

 

MS APPLEYARD:   Well result in an agreement in any event is that what you 

are contemplating? 5 

 

MS SEATON:   I do not know. 

 

JUDGE HASSAN:   Ms Appleyard, just be aware of the microphone there, it is 

a bit quieter than it should be, just to pick up the volume a bit. 10 

 

MS APPLEYARD:   People do not usually complain about me being quiet. 

 

JUDGE HASSAN:   No, it is highly unusual – probably a couple of decibels. 

 15 

MS APPLEYARD:   So can you tell me what the current Lmax levels are 

experienced by the birds at Peacock Springs? 

 

MS SEATON:   No, it is beyond my area of expertise. 

 20 

MS APPLEYARD:   And have you heard any witnesses be able to give you 

their answer this morning, in terms of historic levels or current levels? 

 

MS SEATON:   Historic levels, no. 

 25 

 In terms of current levels; only insofar as Dr Trevathan has relied upon 

the information that has been provided to him by the Airport, as I 

understand. 

 

MS APPLEYARD:   Just a few questions about bird management again, I think 30 

Mr Laing’s asked many of my questions, the bird management plan 

that is attached to your rebuttal evidence, do you know the context in 

which that was prepared? 

 

MS SEATON:   Yes I do, I will try and be brief, it is a long context – the 35 

variation 93 that established the current zone and rule framework for 

Isaacs and Clearwater, there was a lot of discussion with the Airport 

through that process, the Airport was a submitter and through that 

process Lady Isaac agreed with the Airport to a discretionary activity 

status for new waterbodies.  At the time my understanding was that 40 

Lady Isaac had no intention of creating any new waterbodies, it was 

effectively I guess you could say “no skin off her nose” to agree to that 

and that was the situation. 

 

 Part of the new rules required a conservation management plan to be 45 

prepared, that conservation management plan had made reference to a 
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need for a Bird Hazard Management Plan and that that would be 

prepared.   

 

 That was subsequently fell out of a quarry consent for their main 

quarries that they are operating at the moment, which also included a 5 

requirement for a Bird Hazard Management Plan, basically brought 

into I guess statutory context. 

 

 So the Bird Hazard Management Plan was prepared in accordance with 

both the conservation part and management plan and the conditions of 10 

that quarry consent. 

 

MS APPLEYARD:   Yes, and the quarry consent relates to the 11 – that is why 

we have got a management plan relating to 1100-odd hectares, it was 

not in the context of Peacock Springs, was it? 15 

 

MS SEATON:   The bird hazard management does apply to Peacock Springs 

as well, it applies - - -  

 

MS APPLEYARD:   Yes, I was going to ask you about that because 20 

Dr Dowding this morning, I understood from his evidence that his 

understanding was that it does not apply to Peacock Springs, have you 

got a different view on that? 

 

MS SEATON:   I do have a different view on that. 25 

 

 He was quite correct in that the hazardous sighting protocol does not 

apply to Peacock Springs, but there are two things I would note, firstly 

that the rest of the plan or basically the bulk of plan does, it applies 

across the entire land holdings, including Peacock Springs, it is only 30 

the hazardous sightings protocol that does not. 

 

 The other point to note, is that Peacock Springs as it is defined in the 

Bird Hazard Management Plan, is not the same area as the 

Peacock Springs conservation area that we are addressing in the context 35 

of the District Plan review, so in other words the Peacock Springs 

conservation area is bigger than Peacock Springs in the 

Bird Hazard Management Plan, so parts of the Peacock Springs 

conservation area are subject to the hazardous sightings protocol. 

 40 

  [11.55 am] 

 

MS APPLEYARD:   So he was wrong on that, is that - - -  

 

MS SEATON:   I think he mis-recalled. 45 
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MS APPLEYARD:   Yes.  So the Bird Management Plan; what is your 

personal involvement been with it? 

 

MS SEATON:   I have had no personal involvement in its preparation.  I am 

aware of it – It comes up periodically, and I need to reference it in 5 

resource consents and things, but I have had no personal involvement 

with it otherwise. 

 

MS APPLEYARD:   Now you talked about the agreement that Lady Isaac 

made at the time with the Airport and said she did not intend to create 10 

any new waterbodies, so agreeing to, is it restricted discretionary or 

discretionary status? 

 

MS SEATON:   I think it is fully discretionary. 

 15 

MS APPLEYARD:   It was “no skin off her nose”, can I ask you to look at 

page 18 of the – it is 18 in my version - 18 of the management plan 

which is attached to your rebuttal. 

 

MS SEATON:   Can you give me a section – I have not got page numbers on 20 

mine. 

 

MS APPLEYARD:   Sorry, so it is section 4, or section 4.1 of the 

Bird Management Plan. 

 25 

MS SEATON:   Yes. 

 

MS APPLEYARD:   And this is consistent with your understanding of the 

agreement reached with her at the time that were any additional ponds 

or wetlands to be created that there would be a resource consent 30 

application, discretionary – sorry, what was the answer you just gave, 

restricted or discretionary? 

 

MS SEATON:   Discretionary. 

 35 

MS APPLEYARD:   And that the Trust would consult with CIAL? 

 

MS SEATON:   Yes. 

 

MS APPLEYARD:   Given the evidence, as I understand it, is that Isaacs does 40 

not intend to create any new waterbodies, it has some diversions 

etcetera, what has changed in the position from what was agreed with 

Lady Isaac? 

 

MS SEATON:   It is what you just said, the need to undertake, as I understand 45 

it from the Trust, some diversions some tidy-ups, to better suit their 
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needs now; so one of the issues is that diversions would count as a new 

waterbody. 

 

MS APPLEYARD:   So is that the mischief that we are trying to deal with 

here, we are not trying to deal with the creation of a massive new 5 

waterbody – sorry, massive isn’t the right the word – but a new 

waterbody over a thousand square metres, is the issue that we are trying 

to deal with an easy consenting process for the temporary diversions 

and tidy-ups you are talking about? 

 10 

MS SEATON:   It is the same issue, yes. 

 

MS APPLEYARD:   And your concern is that those diversions might be 

caught by the definition of “new waterbody”? 

 15 

MS SEATON:   Yes, particularly if the word “conjunctively” is added in there. 

 

MS APPLEYARD:   So if the intention is not to create a rule effectively 

allowing the creation of new waterbodies is an easy consenting route -  

mean new waterbodies in a sense of new waterbodies - - -  20 

 

MS SEATON:   Large. 

 

MS APPLEYARD:   - - - is that not a matter that can be sorted out between 

Isaac and the Airport, rather than asking for the Panel to regulate in 25 

respect of something that is not going to occur? 

 

MS SEATON:   No and the reason I say that is because this Plan is in place for 

10 years and whilst Isaacs know what they want to do in a way of 

diversions and tidy-ups, at the moment I cannot speak for what they 30 

might want to do in five years' time in terms of further tidy-ups and 

diversions, or whatever they might want to do. 

 

MS APPLEYARD:   Do you understand the difference between a “diversion” 

and a “tidy-up” without necessarily creating more area, is different in 35 

concept to the creation of a new waterbody over a thousand square 

metres? 

 

MS SEATON:   It is different in concept but one of the issues is that the 

current rules are reasonably blunt and that they refer to new 40 

waterbodies, and if it is a new area of waterbody, I think it would get 

caught by those rules, even if it was not necessarily expanding on the 

total net area that was already there. 
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MS APPLEYARD:   Well is that not something you can tidy-up as a planner 

with drafting, to make it clear that the things you are wanting to do are 

not caught by the rule? 

 

MS SEATON:   Possibly. 5 

 

MS APPLEYARD:   Can you not sort that out with Mr Bonis? 

 

MS SEATON:   We have not managed thus far but, yes, there is the potential 

for that.  But I am still concerned that any small increases and further 10 

process of that tidying- up in the area of the waterbody – which I said I 

have relied on Dr Dowding where he says “small increase is not going 

to really increase any risk at all” – could potentially get caught by the 

resource consenting process, which is why we have sought a permitted 

activity status that allows for a bit of “fiddling around the edges” you 15 

might say, that may result in some small increases and new 

waterbodies. 

 

MS APPLEYARD:   But your rule, as Mr Laing just pointed out, allows for 

large increases, does it not? 20 

 

MS SEATON:   Not as permitted activity, I am talking about a permitted 

activity status. 

 

MS APPLEYARD:   Thank you, no further questions. 25 

 

JUDGE HASSAN:   Thank you.  Just before I go to Panel questions, those 

members of the public that are here for Sale of Alcohol matters, just to 

let you know that we will not be starting hearing on those until after the 

lunch adjournment, so it will be from 1 o'clock, at some stage on from 30 

there. 

 

 Mr Daysh? 

 

  [12.00 pm] 35 

 

MR DAYSH:   Yes.  Good morning, Ms Seaton. 

 

 Really following on some questions from Ms Appleyard, it seems to 

me from reading the statements and the rebuttal statements from 40 

yourself, Mr Bonis and Ms Dickson, that there has been a narrowing of 

rule framework, is that fair? 

 

MS SEATON:   I think that is fair, yes. 

 45 
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MR DAYSH:   And I have certainly heard some concessions and some other 

ideas put through under cross-examination and questions to us; so do 

you think put between three planners it would be helpful to ask for you 

to go back and look at that rule package and give us some final 

thoughts? 5 

 

MS SEATON:   I think it would be helpful.  My only concern is in the 

discussions that we have had more recently, some things that Mr Bonis 

and I agreed on Ms Dixon disagreed with, and conversely somethings 

that Ms Dixon and I agreed on or we did not seem to come to a 10 

collective agreement around some of the key issues, which is provision 

for an amount of permitted activity status at Peacock Springs, and the 

issue of controlled versus restricted discretionary.   

 

 So whilst I am very happy to go back and discuss those matters further 15 

with them, how far we would get without some further direction from 

the Panel I am not sure.   

 

MR DAYSH:   All right.   

 20 

MS SEATON:   But happy to try.   

 

MR DAYSH:   Well I will leave that to think about, but I do want to follow up 

some questions about your proposed rules.  I am looking at page 7 of 

your rebuttal I think it is, pages 6 and 7.   25 

 

MS SEATON:   Yes. 

 

MR DAYSH:   And I had a question – you answered a question I think about 

the current Bird Hazard Management Plan being approved by the 30 

Council, so that was approved as part of a resource consent condition, 

that is what you have told us? 

 

MS SEATON:   No, the current one in Isaac’s is, yes.   

 35 

MR DAYSH:   It was not through some sort of plan rule or relying on any plan 

provisions for approval, was it? 

 

MS SEATON:   No, it was effectively through the consent process. 

 40 

MR DAYSH:   You said that you were not involved in preparing the 

management plan; have you actually prepared a management plan for 

other - - - - 

 

MS SEATON:   A Bird Hazard Management Plan? 45 
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MR DAYSH:   No, a management plan for other purposes under the Resource 

Management Act, in accordance with resource consent conditions. 

 

MS SEATON:   Not recently.  Gosh, I am trying to think if I may have. 

 5 

JUDGE HASSAN:   If it is not recent, then it is probably not relevant.   

 

MS SEATON:   Not recently. 

 

MR DAYSH:   Okay.  So if you were looking to prepare a management plan 10 

would you agree that it would be helpful if it was required in your plan 

to have some guidelines in the Plan about what that should over? 

 

MS SEATON:   If it was required then yes.   

 15 

MR DAYSH:   Yes? 

 

MS SEATON:   Yes. 

 

MR DAYSH:   And would you agree that it would be useful to have an 20 

objective spelt out for what the management plan was trying to achieve 

in general terms? 

 

MS SEATON:   Yes.   

 25 

MR DAYSH:   Would you agree that it would be helpful for the Plan to specify 

the matters that the management plan should cover? 

 

MS SEATON:   Yes. 

 30 

MR DAYSH:   And perhaps some standards that the management plan should 

be designed to meet, if that was relevant? 

 

MS SEATON:   If it was relevant.  The sorts of things you were discussing for 

example in context of the Isaac Bird Hazard Management Plan, the 35 

rules set out as conditions of consent or all of those matters from 

recollection, so yes, reasonable.   

 

MR DAYSH:   Yes, so an open ended requirement to have a management plan 

would not be that helpful for an applicant or the Council assessing that, 40 

would it? 

 

MS SEATON:   No, except that if there was a requirement for that plan to be 

prepared by a suitably qualified person then you would expect that they 

would have some guidance as to what was appropriate and what was 45 

not, but yes, I accept your point. 
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MR DAYSH:   All right, that is all I have, sir.   

 

JUDGE HASSAN:   Thank you, Mr Daysh.  Ms Huria? 

 5 

MS HURIA:   No, thank you, sir.   

 

JUDGE HASSAN:   Thank you.  Ms Dawson? 

 

MS DAWSON:   Thank you Ms Seaton. 10 

 

 Sorry, I am just going to labour the same point and it does go to the 

suitability of your controlled activity rule and how it relates to a 

management plan, and I think if I understand it, it was the point that 

Mr Laing was putting to you, is that, am I right, in your restricted 15 

discretionary rule the existence of a Bird Hazard Management Plan 

approved by the Council was a precondition – well, no, the non-

existence of it is a precondition to being a restricted discretionary. 

 

 In other words, if there isn’t one, which would be easy to show – so 20 

therefore you said the flipside of that is if there is a preapproved 

management plan, approved by the City Council, that application could 

be considered as a controlled activity.   

 

  [12.05 pm] 25 

 

MS SEATON:   Yes. 

 

MS DAWSON:   So are you intending that that management plan is a 

prerequisite to being considered as a controlled activity or is it just 30 

something that would come out of, as a condition of a controlled 

activity, because I do not know how – so that is my first question, is it a 

prerequisite or is it something that would become a condition of a 

controlled activity? 

 35 

MS SEATON:   I think it would be fair to say that I wrote it as a prerequisite in 

the knowledge that Isaac’s already had one, and this is applying to 

Trust land and they already have an approved plan in place.  So I would 

have written it as a prerequisite.   

 40 

MS DAWSON:   No, you have not got that in there, but you are intending that 

that be the case.  So if that is the case, if it is a prerequisite, and it is 

going to endure, the matters that Mr Daysh was putting to you, would 

they not need to be in the Plan to say what sort of management plan 

and what level of certainty - - - 45 
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MS SEATON:   Yes, I think that is fair. 

 

MS DAWSON:   - - - rather than leaving that for consent conditions, which is 

what you referred to for this current management plan? 

 5 

MS SEATON:   Yes.  I think that is fair.  I think to see this rule would benefit 

from probably some activity standards perhaps around the matters that 

you have just set out, what it needs to contain. 

 

MS DAWSON:   So if you do go on to discuss that further with the other 10 

planners, that is something that you would need attention in terms of 

the certainly and workability of a rule along those lines. 

 

MS SEATON:   Yes, I accept that and I think that could be done quite easily, 

given a lot of the information we already have around what is required 15 

in this particular BHMP, so yes.   

 

MS DAWSON:   All right.  Thank you very much, that is all.   

 

JUDGE HASSAN:   Ms Seaton, just a few things.  So in terms of the rule that 20 

you propose at this stage, it is one that is proposed to be just confined 

to Peacock Springs? 

 

MS SEATON:   Yes. 

 25 

JUDGE HASSAN:   And your foundation evidence for your opinion in support 

of that is from Dr Dowding and it is on the basis that his analysis is 

specific to Peacock Springs, is that right? 

 

MS SEATON:   Yes.   30 

 

JUDGE HASSAN:   And if we go the other end of the scale, because the Panel 

will need to think about the best options – we have got Ms Dickson’s 

opinion about bespoke rules and the dangers of that in a plan to think 

about.  So if we assume for the moment that the more appropriate 35 

course is to have rules that apply on a more generic basis, do you prefer 

the opinion of Dr McClellan or Mr Shaw? 

 

MS SEATON:   I would have to say – that is a hard question actually – I would 

have to say Dr McClellan, purely on the basis that I understand that 40 

Mr Shaw has misunderstood what the Peacock’s Springs Conservation 

Area is, he did not understand that Isaac’s even had a BHMP and he 

has not been to the site, although I understand that is also the case for 

Dr McClellan.   

 45 
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JUDGE HASSAN:   And what about on the premise of my question, which 

was also thinking about this on the basis that any rule that applies to 

Peacock Springs, will have wider application? 

 

MS SEATON:   If the exemptions were not made, yes. 5 

 

JUDGE HASSAN:   That the most appropriate regime in the Plan, let us 

assume for the moment one which applies in a more general basis, not 

bespoke to Peacock Springs? 

 10 

MS SEATON:   Yes. 

 

JUDGE HASSAN:   Same answer? 

 

MS SEATON:   Yes.   15 

 

JUDGE HASSAN:   I asked other witnesses on this, and so far I think my 

record has possibly been two strikeouts in my ideas, that is okay, I can 

take that. 

 20 

 But it seems to me that there are certain examples of land uses in the 

risk area that could warrant a regime that encouraged cooperative 

management planning, together with the Airport, with the reward of a 

permitted activity and your client’s property seems to be one of those.  

Do you have a comment on that? 25 

 

  [12.10 pm] 

 

MS SEATON:   Yes, I listened to your question on that yesterday to 

yesterday’s witness – I think it might have been Mr Bonis that I heard it 30 

– and did wonder at the time if you had in mind, for example, because 

you referenced one of the other chapters, the Farm Management Plan, 

discussions that are going on in the context of the Natural Heritage 

chapter, for example, which is a very similar proposition. 

 35 

JUDGE HASSAN:   Now, of course, we do not know the outcome of 

conferencing on that. 

 

MS SEATON:  No indeed. 

 40 

JUDGE HASSAN:  But there was speculative questioning on that - - - 

 

MS SEATON:   Yes, indeed. 

 

JUDGE HASSAN:   - - - by probably myself as well.   45 
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MS SEATON:   Yes, and I have been involved in those discussions so I 

understand the context of that speculative questioning. 

 

JUDGE HASSAN:   But I will just help you a little bit further, because what 

we have got in front of us is the testing of you and on the propositions 5 

around co-operative discussions with the Airport which I take in 

principle to be both parties have a constructive view on that. 

 

 Secondly, we have Mr Shaw’s evidence on the Off-Airport 

Management Plan approach which includes specific references to 10 

stakeholders which your client would appear to be clearly one. 

 

MS SEATON:   Yes. 

 

JUDGE HASSAN:   In concept terms, do you think it is worth exploring in 15 

conferencing whether or not a rule could allow for, say, circumstance 

where a management plan worked on in conjunction with the Airport 

effectively gave rise to permitted activity status? 

 

MS SEATON:   I think it is worth exploring.  Where I am not comfortable with 20 

the proposition is that that management plan process – sorry, I am just 

trying to explain myself correctly – if that management plan process 

would apply in every single situation so even the smallest water body 

would require effectively Airport approval, I - - - 

 25 

JUDGE HASSAN:   No – subject obviously, to scale, proportionality, the 

evidence you understand in regard to that; all being matters you would 

consider in determining what activities were regulated at all. 

 

MS SEATON:   Yes, so in terms of the subject of scale and the larger water 30 

bodies then yes, I think that would have merit. 

 

JUDGE HASSAN:   Thank you.  Mr Laing, any questions arising? 

 

MR LAING:   No, sir. 35 

 

JUDGE HASSAN:   Ms Appleyard? 

 

MS APPLEYARD:   No, sir. 

 40 

JUDGE HASSAN:   Ms King? 

 

MS KING:   No, sir. 

 

JUDGE HASSAN:   All right, well, thank you very much for your assistance 45 

again, Ms Seaton, you are free to go. 
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<THE WITNESS WITHDREW [12.12 pm] 

 

JUDGE HASSAN:   Now just on the matter that Ms Seaton expressed to a 

desire for some further conferencing, if counsel could confer on that 5 

and indicate their clients’ positions to us at some stage soon. 

 

MS APPLEYARD:   Yes, thank you. 

 

MS LIMMER:   Sir, if may be excused? 10 

 

JUDGE HASSAN:   Yes, you may, thank you.’ 

 

 Good afternoon, Mr Pedley, I think you are next on. 

 15 

MS APPLEYARD:    Sir, I would just like to ask to be excused at one o’clock 

so I can change gear. 

 

JUDGE HASSAN:   Yes, certainly.  The Secretariat enquired if your position 

on the closing submission and my direction was to allow your request 20 

to speak to those matters. 

 

MS APPLEYARD:   Yes. 

 

JUDGE:   I will confer with Sir John at some stage so he knows that and if you 25 

wish to present an opening submission I extended the time to 24 hours 

till 5.00 pm. 

 

MS APPLEYARD:   On the sale of liquor? 

 30 

JUDGE HASSAN:   Yes. 

 

MS APPLEYARD:   Thank you. 

 

JUDGE HASSAN:   So Mr Pedley, we will just go to your submissions.  I have 35 

had a chance to read them, but I have to say everyone has been 

significantly under the gun, been sitting very long hours, and so I do 

not want to put my fellow panels members in the position of not fully 

understanding it so just feel free to speak to the key points. 

 40 

 I understand it is around tonal noise and seeking a bespoke rule for 

your client’s position in regard to the Hornby area? 

 

MR PEDLEY:    That is right, yes.  Thank you, sir, so yes, if I just talk briefly 

to some of the key points coming out of those submissions.  I am 45 
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representing Kevin and Bonnie Williams, who are submitters on the 

noise provisions of the proposed Plan. 

 

 There is some evidence that has been filed by Mr Smith on behalf of 

the Williams who I will call in a minute and I should just also signal 5 

Mr Williams as well is here if the Panel did have any questions of him 

directly also. 

 

 Now, the Williams own and occupy a property on Marshs Road which 

is immediately adjacent to the proposed south west Hornby industrial 10 

area.   

 

  [12.15 pm] 

 

 Their key concern for the purpose of this hearing is the adverse noise 15 

effects associated with activities within the industrial area, particularly 

the intrusive noise that results from the use of tonal or beeping 

reversing alarms. 

 

 Now, the Williams have led evidence from Mr Smith which has been 20 

reviewed by the experts for the Council, in particular 

Mr Stewart Camp.  All experts are agreed on the following key points, 

which are set out at paragraph 7 of my submissions. 

 

 Firstly, that tonal alarms do result in adverse noise effects.  Secondly, 25 

that general District Plan rules do not adequately address the source of 

noise and thirdly, that there are better solutions available, namely 

broadband reversing alarms that achieve their intended safety purpose 

without resulting in the same adverse effects. 

 30 

 In light of these issues, the submitters have proposed a solution which 

limits the use of tonal alarms in sensitive locations, and in my 

submissions at paragraph 11, I have set out some possible wording of a 

rule to achieve this intention.   

 35 

 The rule has two important components:  Firstly, a distance limitation 

so that the restriction only applies to activities in close proximity to 

residential units and secondly, an exclusion for transient vehicles that 

are not permanently associated with the site.   

 40 

 The Council is opposed to a rule of this sort for a number of reasons.  

However, the general thrust of their position, as I understand it, is that 

tonal alarms do not represent a significant problem and that such a rule 

would be unduly onerous and impractical in the circumstances. 

 45 
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JUDGE HASSAN:   Sorry, Mr Pedley, I am going to have to interrupt you a 

little bit here because in some of these areas these are legal questions I 

suspect we may not get the right assistance from your witness on. 

 

 If we come to the drafting of that rule that you have just proposed to us 5 

on page 4 of your submissions, can you help me here, what vehicle is 

not a transient vehicle? 

 

MR PEDLEY:    A vehicle that might be permanently on the site such as a 

forklift, for example, that is associated with the activity. 10 

 

JUDGE HASSAN:  All right, so we take a B-Train or something delivering 

product to and from; does it once a week, does it three times a week or 

does it five times a week, that is not intended to be caught by this rule? 

 15 

MR PEDLEY:   That is right, sir, vehicles that are coming and going from the 

site that might operate throughout the city, yes. 

 

JUDGE HASSAN:    All right, so you are talking purely about the forklift type 

of vehicle which is permanently stationed onsite? 20 

 

MR PEDLEY:   Yes, that is right, sir, and there have been discussions with the 

Council prior to the filing of evidence about how that rule might work.  

This is the wording, such as it is, that we have promoted here but I do 

accept that the wording would need to be carefully considered. 25 

 

JUDGE HASSAN:   But that is your intention? 

 

MR PEDLEY:   That is my intention, yes, sir. 

 30 

 So, coming back to the Council’s position, I have got five key points to 

make in response to this, all of which are addressed in more detail in 

my written submissions. 

 

 Firstly, all parties agree that tonal alarms, by their very nature can be 35 

annoying and disturbing for neighbouring properties. 

 

 Secondly, the significance of the problem is demonstrated by the steps 

that have been taken by entities such as NZTA, large construction 

companies and other local authorities towards the use of broadband 40 

alarms. 

 

 Thirdly, the Environment Court has also recognised that tonal alarms 

are persistent and annoying and that the Court is regularly faced with 

complaints about such alarms.  It, therefore, supports the use of 45 

broadband alarms and has issued several decisions requiring their use.   
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 Fourthly, in my submission, requiring vehicles to be fitted with 

broadband alarms is not unduly onerous given their wide availability 

and low cost. 

 5 

 And fifthly, the practical implementation concerns identified by the 

Council can be addressed by an appropriately worded rule as 

previously discussed. 

 

JUDGE HASSAN:   And just to interrupt you briefly again, so you said the 10 

Environment Court has done it before? 

 

MR PEDLEY:   That is right, sir, so the references to some Environment Court 

decisions are in my submissions. 

 15 

JUDGE HASSAN:  Thank you, if you got copies of those, if you could give 

them to the Secretariat at some stage so I can read them? 

 

MR PEDLEY:   Certainly, sir. 

 20 

 Just to be clear on that point, there is no Environment Court decision 

which imposes a rule of the sort we are describing.  There is discussion 

about the use of broadband reversing alarms and discussions in the 

context of individual resource consent applications but not one in the 

context of a rule in a proposed Plan. 25 

 

JUDGE HASSAN:   Right, thank you.   

 

MR PEDLEY:   Finally, in my submission, it is also important for the Panel to 

be mindful of the case law requiring internalisation of adverse effects 30 

where it is reasonable to do so.   

 

 Taking into account the availability, effectiveness and low cost of 

broadband alarms, I submit that it is entirely reasonable and appropriate 

that they should be adopted to reduce adverse noise effects on 35 

neighbouring properties. 

 

 Overall, I submit that the annoyance and disturbance caused by tonal 

reversing alarms is a recognised problem that is not currently addressed 

by the proposed Plan.  However, it is a problem for which there is a 40 

simple practical solution as proposed by the submitter that would not 

impose an unduly onerous burden on any party. 
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  [12.20 pm] 

 

JUDGE HASSAN:   And in terms of that principle of internalisation are you 

referring to section 16 of the Act?  In regard to the best practical 

option? 5 

 

MR PEDLEY:   That is captured section 16, sir, I am in particular referring to 

some of the case law around the Winstone line of authorities which 

referred to internalisation of adverse effects except where it is not 

unreasonable to do so. 10 

 

JUDGE HASSAN:   Thank you.  Sorry I should have asked my Panel 

members, Ms Dawson has got a question for you. 

 

MR PEDLEY:   Yes. 15 

 

MS DAWSON:   It is just about the wording of the condition. 

 

MR PEDLEY:   Certainly. 

 20 

MS DAWSON:   When you include the wording “within 200 metres of any 

residential unit” – do you mean that to include a residential unit within 

the Industrial zone itself, such as a custodian residence? 

 

MR PEDLEY:   Yes, I will confess I had not given that issue any particular 25 

thought on the assumption that that circumstance would be rare but it 

may be more appropriate - - - 

 

MS DAWSON:   You could just have some other rule, there are some rules that 

either do or do not, and depending on the circumstances relate to a unit 30 

within the zone so perhaps if you could just give some thought to what 

you are anticipating through this rule. 

 

MR PEDLEY:   Certainly, yes, thank you. 

 35 

JUDGE DAWSON:   I will just check for questions, Mr Daysh? 

 

MR DAYSH:   No questions, no. 

 

JUDGE HASSAN:   Ms Huria? 40 

 

MS HURIA:   No, thank you, sir. 

 

JUDGE HASSAN:   Just one further matter of process for you, Mr Pedley.  

You volunteered that your client, Mr Williams could help us and 45 

answer questions, but you have not filed a brief? 
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MR PEDLEY:   No, I have not, sir, no. 

 

JUDGE HASSAN:   Then clearly unless Mr Laing and you agree that we 

should receive evidence without having a brief, we should not do so. 5 

 

MR PEDLEY:   Yes, that is fine, sir, and I do not have anything in particular to 

lead from him, it was simply as a matter, a question you had. 

 

JUDGE HASSAN:   All right, thank you. 10 
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<MICHAEL JAMES SMITH, affirmed [12.22 pm] 
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<EXAMINATION BY MR PEDLEY [12.22 pm] 

 

MR PEDLEY:   Good morning, Mr Smith.  If you can please confirm that your 

full name is Michael James Smith? 

 5 

MR SMITH:   It is. 

 

MR PEDLEY:   You have prepared a statement of evidence for this hearing, 

dated 17 February 2016. 

 10 

MR SMITH:   I have. 

 

MR PEDLEY:   And you are an acoustics engineer with your qualifications 

and experience set out at paragraphs 2 and 3 of your evidence? 

 15 

MR SMITH:   That is correct. 

 

MR PEDLEY:   Can you please confirm that your evidence is true and correct? 

 

MR SMITH:   It is. 20 

 

MR PEDLEY:   Thank you.  If you can please present a brief summary and 

remain for questions. 

 

MR SMITH:   Thank you.  In my evidence I support restricting the use of tonal 25 

reversing alarms, in particular the inclusion of a permitted activity 

standard regarding this for industrial zones.  Noise from tonal reversing 

alarms is particularly annoying even at relatively low levels.  Noise 

limits alone do not provide adequate protection for adjacent noise 

sensitive uses, particularly residential.  This is agreed by Mr Camp on 30 

behalf of the Council. 

 

 For discretionary or non-complying activities this can be addressed 

during consenting, however for permitted activities there is currently no 

mechanism for avoiding this conflict.   35 

 

 There are alternate reversing alarms available which are a broad band, 

directional and sometimes self-adjusting in nature, so that they are no 

louder than they need to be and also less annoying.  Alarms are 

manufactured to international standards and some studies suggest that 40 

there are safety benefits from using these alarms in preference to tonal 

reversing beepers.  Importantly, the noise from broad band alarms does 

not travel as far as tonal alarms, minimising disturbance for adjacent 

uses. 

 45 
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 The use of the less annoying alarms is often mandated by the Transport 

Agency and other clients on construction projects in urban areas.  Some 

companies are fitting alarms to their entire fleet, however this is not 

happening consistently across the industry.  The cost of these alarms is 

somewhere in the range of $100 to $400 per unit.  I am aware of one 5 

local authority, the Queenstown-Lakes District Council, where there 

are proposed district-wide restrictions on the use of tonal alarms.   

 

 In terms of the technical acoustics issues, there is broad agreement with 

Council.  The Council has raised implementation issues which 10 

Mr Pedley has addressed in his legal submissions.  The rule proposed 

by Mr Pedley only applies within 200 metres of a residential unit.  I 

have made noise predictions at this distance for tonal reversing alarms 

and a level of less than 40 decibels LAQ is likely assuming no 

shielding from buildings.  This is a level that is likely to be audible 15 

outside of dwelling, but generally would not be inside.  I consider that 

the proposed distance restriction may be a useful planning tool, 

however I would not make the distance any smaller. 

 

 In my opinion a rule of the sort proposed by the submitter would 20 

significantly reduce adverse noise effects from industrial activities on 

neighbouring properties. 

 

 Thank you. 

 25 

  [12.25 pm] 

 

JUDGE HASSAN:   Thank you.  Mr Laing?   

 

MR LAING:   Mr Harwood. 30 

 

JUDGE HASSAN:   Yes, Mr Harwood, thank you. 

 

<CROSS-EXAMINATION BY MR HARWOOD [12.25 pm] 

 35 

MR HARWOOD:   Thank you, your Honour.  Good afternoon, Mr Smith. 

 

MR SMITH:   Good afternoon. 

 

MR HARWOOD:   Just a couple of brief questions for you.  Is it right that your 40 

client’s concern is about potential noise effects, not actual effects that 

are occurring at the moment? 

 

MR SMITH:   Correct because the adjacent site is currently not Industrial 

zoned. 45 
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MR HARWOOD:   So once the development is complete it might be the case 

that this is not actually a problem? 

 

MR SMITH:   Correct. 

 5 

MR HARWOOD:   Is it correct that tonal alarms are used on many vehicles 

across the city at the moment? 

 

MR SMITH:   To the best of my knowledge, yes. 

 10 

MR HARWOOD:   And not all tonal alarms on vehicles used within Industrial 

Zones cause adverse effects, do they? 

 

MR SMITH:   That is correct, on the basis that they may not be adjacent to 

noise sensitive uses. 15 

 

MR HARWOOD:   Yes, thank you.  Now at paragraphs 35 to 38, if you would 

not mind turning to those please.   

 

MR SMITH:   Yes. 20 

 

MR HARWOOD:   Have you got that?  In paragraph 35 you refer to a couple 

of significant roading projects, Victoria Park tunnel and the Newmarket 

viaduct.  These are major transport projects, are they not? 

 25 

MR SMITH:   Correct. 

 

MR HARWOOD:   And these projects involve a large number of vehicles, 

machinery, that regularly use reversing alarms, is that right? 

 30 

MR SMITH:   That is correct. 

 

MR HARWOOD:   Yes.  And those projects involve a different character and 

scale of vehicle use to what might occur on a typical industrial site in 

an Industrial zone? 35 

 

MR SMITH:   There is certainly a definite mix, there is a definite mix of heavy 

vehicles and also there are frequent light vehicle movements as well. 

 

MR HARWOOD:   And a difference in the number of vehicles that were using 40 

reversing alarms in these major transport projects? 

 

MR SMITH:   Compared to some industrial activities but if you take the 

example of like a transport hub where there is constant forklifting 

driving around, it may be completely similar. 45 

 



 Page 828 

  

Ch6: General Rules and Procedures Commenced 11.03.16 

MR HARWOOD:   Okay, thank you.  Your other example is Fulton Hogan in 

paragraph 38; do you mean Fulton Hogan’s quarrying activities or 

construction or what do you mean there? 

 

MR SMITH:   It is a mix of some of their quarrying activities and also just 5 

their light vehicles generally across the city.  So all the Hilux’s you see 

driving around, so many construction companies have them fitted with 

the alarms, of both tonal and broad band and Fulton Hogan has made 

the decision that all their fleet including light vehicles will be fitted 

with the broad band type. 10 

 

MR HARWOOD:   Okay.  Now in that section, paragraphs 35 to 38, you do 

not have any examples of trucks using tonal alarms as a part of regular 

industrial activities within Industrial zones, do you? 

 15 

MR SMITH:   No. 

 

MR HARWOOD:   Now in situations where problems arise with tonal alarms, 

broadband alarms could be fitted to the offending vehicle, could they 

not? 20 

 

MR SMITH:   They could. 

 

MR HARWOOD:   Thank you.  Those are my questions. 

 25 

JUDGE HASSAN:   Thank you, Mr Harwood.  Mr Daysh? 

 

MR DAYSH:   Yes.  Thank you very much, Mr Smith.  At your paragraph 19 

you discuss the fact that the SAC, Special Audible Characteristics, are 

not proposed to be used in the Christchurch Plan? 30 

 

MR SMITH:   That is correct. 

 

MR DAYSH:   That is right, and these beepers would qualify potentially for 

that 5 dBA extra requirement? 35 

 

MR SMITH:   They would. 

 

MR DAYSH:   That is one of those tonal? 

 40 

MR SMITH:   It is. 

 

MR DAYSH:  Yes, so your evidence is saying that without that SAC provision 

in the Plan, this issue is potentially worse than it might be, if the SAC 

was available in the Plan? 45 
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MR SMITH:   Notwithstanding the discussions about whether the noise limits 

themselves include some adjustment for the character which Mr Camp 

has discussed but, yes. 

 

MR DAYSH:  One last question, it is really about the cost and your 5 

paragraph 38 about Fulton Hogan; so can you buy new vehicles with 

the broadband fitted or is it like an optional extra or how does that 

work? 

 

MR SMITH:   I am not involved directly with the procurement but for example 10 

if buying a Toyota Hilux I imagine most of them factory standard 

aren’t fitted with alarms and when someone says, “I want 10 of them, I 

also want them fitted with alarms”, and you just specify, do you want 

one that goes beep or one that does not?  And really just educating 

them so “Okay I am buying a new fleet, I will get the best available 15 

technology, I will choose that one, not just what I am used to”. 

 

MR DAYSH:   So your understanding is that they are in the form of an 

optional extra to most vehicles? 

 20 

MR SMITH:   I believe so. 

 

MR DAYSH:   And do you know the cost comparison with the beeping alarm 

versus the broadband alarm?  Have you investigated that? 

 25 

MR SMITH:   I have not, but I imagine it is relatively cost neutral. 

 

  [12.30 pm] 

 

MR DAYSH:   All right, thank you. 30 

 

JUDGE HASSAN:   Ms Huria? 

 

MS HURIA:   No questions, thank you. 

 35 

JUDGE HASSAN:   Thank you.  Ms Dawson? 

 

MS DAWSON:   No questions, thank you, Mr Smith. 

 

JUDGE HASSAN:  Just a couple I think, Mr Smith. 40 

 

 Just first of all clarification; in answer to Mr Daysh’s question 

regarding SAC you said “not with the adjustment Mr Camp suggested, 

but yes” – so that is going to look a bit confusing on the transcript, so 

what do you mean? 45 
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MR SMITH:   Certainly.  My evidence is that sounds with a special audible 

characteristic are more annoying and the inclusion of a penalty would 

assist in mitigating or determining the suitability of such sounds.  I was 

just referring to the fact that in the discussions on whether to include or 

not to include the SAC penalties Mr Camp has said that the noise levels 5 

in Christchurch are relatively stringent compared to the rest of the 

country. 

 

JUDGE HASSAN:   Okay.  Now so the nature of the noise nuisance issue that 

you are raising is one of intermittent sporadic noise rather than 10 

consistent noise is it not? 

 

MR SMITH:   Sometimes.  In the case of for example the forklifts where they 

are frequently going back and forth and there are multiple ones, at a 

distance it can sound, like while it going beep, beep, which is 15 

intermittent, it is doing that consistently over a 15 minute, one hour 

period. 

 

JUDGE HASSAN:   So looking at the intermittent aspect of it, one thing that 

really puzzles me is why there would be a material benefit in targeting 20 

permanently stationed vehicles and not including transient vehicles 

such as trucks loading and unloading operating in conjunction with 

forklifts.  What is your answer to that? 

 

MR SMITH:   From a technical point of view, I agree that transient vehicles 25 

are just as annoying, it is a practicality issue that captive fleet ones you 

own and operate you have more control over rather than - - - 

 

JUDGE HASSAN:   But my question, and sorry, I probably pose it as a 

question – I have been criticising counsel for doing that. 30 

 

 But I guess my trouble is with the practicality.  In other words, why 

would there be a material gain for your client given the forklift would 

tend to operate in conjunction with the truck which might have 

reversing beeping alarms. 35 

 

MR SMITH:   In the example of unloading a truck, the truck would be a single 

movement and it may have 50 or 100 pallets on it so I would say the 

quantum of time of the forklift movement would be significantly 

greater than the actual movement of the truck itself, which may actually 40 

be a loop with no reversing movements required. 

 

JUDGE HASSAN:   It sounds like a bit of a guessing game to me because you 

have not done any – your evidence is not informed, as I understand it, 

by any particular investigation of the nature of traffic movements 45 

around this or any typical industrial site.  Is that a fair comment? 
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MR SMITH:   Correct.  I think it is partly because the scope of the Industrial 

zone in general is so broad I have not restricted my assessment to a 

particular use case. 

 5 

JUDGE HASSAN:   All right.   

 

MR SMITH:   If it was the case that it was an industrial activity which required 

consent it would be a lot easier to do this on a case by case basis but it 

is just, as a permitted activity, what could potentially be there adjacent 10 

residential units. 

 

JUDGE HASSAN:   And have you done enough analysis of the costs of 

providing for this including installation costs for permanent vehicles to 

give me a sense of that now? 15 

 

MR SMITH:   So the analysis is done by the Transport Agency on those two 

cases. 

 

JUDGE HASSAN:   No, yes, okay on that foundation; yes, what is your view? 20 

 

MR SMITH:   I have no reason to doubt the $100 to $400 cost estimate. 

 

JUDGE HASSAN:   No, no, no, global.  What is the global cost likely to 

represent for providing for this rule for this particular site, in the 25 

interests of your client? 

 

MR SMITH:   It comes completely down to the use of a number of vehicles per 

site. 

 30 

JUDGE HASSAN:   Give me a number.  Give me a ball park number, can you 

do that? 

 

MR SMITH:   If it was A simple site which just had - - - 

 35 

JUDGE HASSAN:   No, no, this site.  Could you give me a ball park number?  

Put qualifiers on it if you want, but can you give me a ball park number 

on what the potential cost would be for the site of providing this relief? 

 

MR SMITH:   If the adjacent site was a simple delivery facility which had 10 40 

vehicles, that would be in the order of $4,000. 
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  [12.35 pm] 

 

JUDGE HASSAN:   Okay but what is your assumption about 10 vehicles 

related to for this site? 

 5 

MR SMITH:   In terms of a potential use which would have 10 vehicles? 

 

JUDGE HASSAN:   No, no, yes, why do you say 10 vehicles in relation to 

what you know about this site?  Why would it not be 30 or 50 or five? 

 10 

MR SMITH:   I was going to use that as a lower estimate for a particular use of 

that site. 

 

JUDGE HASSAN:   So lower estimate, you say 10, what would that be? 

 15 

MR SMITH:   That would be in the order of $4,000. 

 

JUDGE HASSAN:  Is that not just the cost of the unit?  What about installation 

cost? 

 20 

MR SMITH:   I would have to verify whether they were installed costs or unit 

alone. 

 

JUDGE HASSAN:   So you do not know really what the cost would be at the 

lower end.  What about at the higher end? 25 

 

MR SMITH:   If for example it was a forklift intensive unit with say 40, it 

would be up around the $16,000. 

 

JUDGE HASSAN:   So you think it might be within the range where your 30 

client and the developer could negotiate a deal.  Would that be another 

way of doing it? 

 

MR SMITH:   In this particular case, but I am not sure what the mechanism for 

that would be if they were otherwise permitted. 35 

 

JUDGE HASSAN:   Yes, it is just that we have to consider regulatory and non-

regulatory methods.   

 

MR SMITH:   Of course. 40 

 

JUDGE HASSAN:   Thank you very much.  Now Mr Harwood, any questions 

arising? 

 

MR HARWOOD:   No, thank you, your Honour. 45 
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JUDGE HASSAN:   Mr Pedley, any questions arising or re-examination? 

 

MR PEDLEY:   No thank you, sir. 

 

JUDGE HASSAN:   All right, thank you very much.  We will now take the 5 

adjournment and resume.  It will depend on Sir John’s return as to 

when that precisely will be. 

 

MR LAING:   Just one matter, your Honour before you rise.  I just wanted to 

say that there is a memorandum of conferencing, memorandum of 10 

witnesses for this afternoon. 

 

JUDGE HASSAN:   Yes. 

 

MR LAING:   It has been lodged with the Secretariat so it might be useful if 15 

you have read that before we resume. 

 

JUDGE HASSAN:   Yes, okay, all right.  Well I will convey that to Sir John as 

well, who will be chairing this afternoon. 

 20 

MR LAING:   Thank you, sir. 

 

JUDGE HASSAN:   Thank you. 

 

ADJOURNED [12.37 pm] 25 

 

RESUMED [1.32 pm] 

 

SJH:   Yes, thank you. 

 30 

 Mr Laing there was just one matter for the Hearing next week 

involving temporary activities which I will not be part of but 

Ms Dawson’s raised a point that Ms McLaughlin’s evidence indicates it 

will be covered by the legal submissions and it is not in the opening.  

So I think we just wanted to make sure it was covered in closing. 35 

 

MS DAWSON:   It is just a very obscure point.  So in Ms McLaughlin’s 

evidence-in-chief only – and of course attached to her evidence-in-

chief – she has integrated the provisions that were our decision 2 on 

temporary activities, and decision 9 on temporary activities, and they 40 

were separate because one was Central City and one was the rest. 

 

MR LAING:   Yes. 

 

MS DAWSON   And now that the Central City provisions are being integrated 45 

with the other chapters across the whole plan, she has vey kindly 
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integrated – done a first-cut or a good job of integrating those 

provisions and she has attached that, and she says that the mechanisms 

for us to do that and the powers we need to use et cetera, will be 

covered in your legal submissions. 

 5 

MR LAING:   And it has not been. 

 

MS DAWSON:   Well, we cannot see it there. 

 

MR LAING:   I will look, but I will take your word for it. 10 

 

DISCUSSION 

 

MR LAING:   We will certainly deal with it in closing but if you want a 

memorandum in beforehand- - - 15 

 

SJH:   No, closing is fine. 

 

MR LAING:   Thank you, Panel. 

 20 

MS DAWSON:   And it is very helpful of Mr McLaughlin, thank you.   

 

SJH:   Yes, now Doctor, will you come forward? 
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<MARJORIE MANTHEI, affirmed [1.34 pm] 
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SJH:   Now you have filed this statement of evidence dated 16 March, is that 

correct. 

 

DR MANTHEI:   We have a statement of evidence 16 March and we have a 

rebuttal - -- 5 

 

SJH:   Sorry, it has got 16 February, my mistake – and rebuttal of 24 February.  

Do you have any corrections you wish to make? 

 

  [1.35 pm] 10 

 

DR MANTHEI:   I do, only on the 16 February.  I typed them out instead of 

reading them, I am not sure if that has been distributed yet, I gave them 

- - - 

 15 

SJH:   Sorry, what is the correction?  I see, this other document, that is fine, 

thank you – so subject to those corrections, it is true and correct? 

 

DR MANTHEI:   Yes. 

 20 

SJH:   Thank you, if you could then give us your short highlights package. 

 

DR MANTHEI:   Okay, and I have done the same thing for what I was going 

to speak to so if you have a three page thing in front of you with the 

heading “Combined”. 25 

 

SJH:   Yes, we have that, thank you. 

 

DR MANTHEI:   All I was going to do then is speak to it rather than read it, 

and in the interest of time, we forewent an opening which we had 30 

originally and have combined the two together.  So I just want to 

highlight a few things. 

 

 The summary and the references to both the 16 and 24 February 

evidence have been grouped under four principles that guided the 35 

Victoria Neighbourhood Association’s initial submission back in 

September 2015, as well as the two subsequent statements. 

 

 I would like to paraphrase them, on page 1, it is 2.1 to 2.4 because they 

are really the underlying principles that guided any of our comments 40 

and proposed amendments. 

 

 So the first is that all of them, the objectives, policies and rules, related 

to sale of alcohol irrelevant to residents and in our opinion they should 

form a coherent package so the tinkering with one here and one there, 45 

to us we kept having to stand back and look at the overall package. 
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 The second one is that not all entertainment and hospitality precincts 

are the same which we think needs to be recognised in the District Plan. 

 

 And the third is that regardless of the current status of the provisional 5 

LAP, in our opinion, the issues that were taken into account when both 

councils considered and adopted the current version of the LAP, that 

those issues should be reflected in the District Plan. 

 

 And the fourth one is that certainty is just as important to residents as it 10 

is to investors, and from the residents standpoint, the resource consent 

process does not provide that certainty for us. 

 

 So those are the four things that by articulating them in that way which 

we did not do in the same manner in either of those evidence 15 

statements, we are hoping to just give you an idea of why we got to 

where we were and then why we changed our mind on one aspect. 

 

 If you can just note, I will not read them out, but paragraphs 4 and 5 are 

just for the record that through the consultation – and I understood as of 20 

today there has been even more that has taken place between Council 

and Pacific Park – that the VNA has not been involved in those. 

 

 And the paragraphs 6 and 7, it was just to ensure that there is a record 

that the VNA disagreed with the amended objective way back in 25 

Chapter 13.  We just noticed that any time it is mentioned, people keep 

talking about the agreement that was reached;  it wasn’t unanimous and 

an amended mediation report had then been put out to that effect.  We 

just feel better if that is acknowledged again. 

 30 

 Page 2, paragraph 8.1(a) to (e), it is a summary of what is in both of 

those evidence statements with the reference of where the arguments 

that we were putting forth were there and why we think those things are 

important. 

 35 

 So it is just the ones that are underlined – the words that are underlined 

that are important to us, so that is avoiding negative effects, not just 

managing them; “managing” is after the fact, “avoiding” is before the 

fact.  We think restricting trading hours in close proximity to residential 

zones, protecting residential amenity referenced with the all-important 40 

interference with sleep which in some of the amended versions have 

been taken out but was in the original one that we responded to, and 

specific references to Victoria Street.  
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  [1.40 pm] 

 

 The rest of that can be taken as read because it is set out in our 

evidence. 

 5 

 We looked closely at the Section 32 report.  We think that the 

underlying principles that we have mentioned above are referenced 

there as well and we did our analysis of that which is in our 

16 February evidence – It is the bulk of the 16 February document. 

 10 

 And we just want to emphasise that to us that that does not mean that 

there should be no licensed premises near any residence and we have 

never said that.  The difference to us is that when those residences are 

part of an established Residential zone unlike most of Precinct 1 and 

Precinct 2, other than Victoria Street. 15 

 

 In the rebuttal, the 24 February one, we also responded to some of the 

statements made by the Pacific Park witnesses, particularly those who 

seemed to be arguing that there were no grounds for differentiating the 

Precincts and they appeared to feel that there had been no warning that 20 

Victoria Street might end up with more restricted hours but I am not 

planning to speak to those now.  We can do that in a closing if and 

when we get our heads around how one does those. 

 

 If we then go to page 3, just 1.1 and 1.2, having to do with the LAP, 25 

again, we have not suggested and we do not even think that the 

District Plan should duplicate the, what is now the provisional LAP – 

we have not said that. 

 

 What we think is that given if the decision to review the District Plan in 30 

this truncated timeframe in particular, came after consultation 

regarding the LAP we do think that, as I said before, the issues that 

were considered when developing it should at least be reflected or 

allowed to live for the issues that were the most involved in with the 

Victoria area that is proximity to residential zone and it was the desire 35 

for a consolidated area for trading later than 1.00 am which was 

particularly advocated by the Police. 

 

 Lastly – so I am on page 3 – the certainty issue which for us goes into 

the resource consent one which has now been sort of moveable feast so 40 

11.2 to 11.4.  In 11.2 we explain why the resource consent is not a high 

priority for residents and why we changed our mind regarding retaining 

the 75 metre trigger so the four things, just to paraphrase, with the 

resource consent, people with specific expertise, the professionals with 

specific expertise and information, which included the police, the DHB 45 
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and the Council, people involved in the alcohol side, have no role in 

that process. 

 

 Applications are seldom notified, even partially notified, so residents 

do not have a formal voice either which we pointed out in our other 5 

evidence.  We often do not even know an application has been lodged 

or have any knowledge of it until it is over. 

 

 Because of the above, inaccurate and incomplete information can go 

uncontested, because it is not a community-based process if the 10 

community has no voice.  Some of those inaccurate or incomplete 

statements we have not discovered until after the decision has been 

made, and I do plan to give some examples in closing and at licensing 

hearings under the Sale and Supply of Alcohol Act, applicants have 

claimed that because they have resource consent there is either little 15 

more for the Licensing Committee to do regarding amenity and good 

order or that it would take a very strong deal, say, to overturn 

something or change something that the resource consent had already 

looked at and again, we do have examples. 

 20 

  [1.45 pm] 

 

 All points along Victoria Street do trigger that rule.  There is no point 

on Victoria that is more than 75 metres away from a residential zone, 

that shows up in your maps as well, but the aspects covered, or at least 25 

thoroughly addressed in the consent process from what we can tell 

from the reports, often either overlook or minimise the importance of 

the concentration of premises, in such a small area such as ours.  The 

off-site noise and disturbances as opposed to the onsite which is their 

main concern, from patrons coming and going, migrating, returning to 30 

parked cars, et cetera, and loss of amenity from things such as vomit, 

urine and petty vandalism. 

 

 The last point, 11.4, I can just read that one out.  That provided there is 

still a Sale of Alcohol section in the District Plan – so in other words, 35 

right now section 6.9, which we think is important – we did not ever 

agree with taking objectives or policies and putting them under Noise 

because noise is not the only problem that residents have experienced. 

 

 So provided there is a section and that there are references to protecting 40 

residential amenity – which I know there have been, unless that has 

been changed in this latest agreement – differentiating the Precincts 

according to proximity to Residential zone which is our main concern 

and avoiding onsite as well as offsite noise and other effects provided 

those things are reflected in the District Plan then the VNA still 45 
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supports as per the rebuttal, the 24 February version.  We would still 

support the deletion of the RD1 rule with the 75 metre trigger. 

 

 As we said in that second evidence that we filed, we were affected, but 

we changed our minds after reading Mr Lawn’s evidence for the 5 

Crown, in particular, but then went back and reread the other ones with 

his thinking in our heads and, therefore, ended up changing our minds 

and were, at that time then, in agreement with the Crown’s original 

stance, the DHB’s, Council’s, before the change. 

 10 

SJH:   Thank you.  Mr Laing? 

 

<CROSS-EXAMINATION BY MR LAING [1.48 pm]  

 

MR LAING:  Good afternoon, Doctor. 15 

 

 I just want to take you through your headings in your summary today 

and firstly at paragraph 8, you refer to “objectives, policies and rules 

re: sale of alcohol are relevant to residents and should form a coherent 

package” – are you talking about District Plan objectives? 20 

 

DR MANTHEI:   Yes. 

 

MR LAING:  You are.  So, do I understand from your summary today that you 

support the retention of objectives and policies? 25 

 

DR MANTHEI:   In our amended version I do, yes. 

 

MR LAING:   Yes, can we look at the conferencing statement.  Have you seen 

the conferencing statement filed today? 30 

 

DR MANTHEI:   I was just handed it as I was walking up here.  I have not 

seen it – do you mean this? 

 

MR LAING:   Yes. 35 

 

SJH:   It is on the screen in front of you. 

 

DR MANTHEI:   Sorry, I was only handed it when I pointed out that I heard 

something had happened but we had not seen it so - - - 40 

 

MR LAING:   Would you like some time to read it or what is the most 

convenient way of handling this for you? 

 

DR MANTHEI:   Well, I do not know, are you going to be asking me 45 

something - - - 
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MR LAING:   I was going to ask you whether you agreed with the redrafting or 

not but if you have not read it I do not think that is going to be useful. 

 

DR MANTHEI:   I have not read it because I was not given it. 5 

 

SJH:   Well, we only got it at lunchtime as well. 

 

DR MANTHEI:   And I was not party to any of the discussions. 

 10 

MR LAING:   Right, well, we will leave it alone at the moment then. 

 

DR MANTHEI:   I am happy to read it and come back. 

 

SJH:   Proceed with the other questions and we will come back to this. 15 

 

MR LAING:   Thank you, sir, but just to confirm, in paragraph 8 you were 

talking about objectives, policies and rules in the District Plan? 

 

DR MANTHEI:   Yes, regardless of which section they were in. 20 

 

MR LAING:   Yes, and you are saying that they should form a coherent 

package? 

 

DR MANTHEI:   We think they should, yes. 25 

 

MR LAING:   I thought you were meaning there that you wanted objectives, 

policies and rules? 

 

DR MANTHEI:   Well, there were some - - - 30 

 

MR LAING:   Or are you just being selective now? 

 

  [1.50 pm] 

 35 

DR MANTHEI:   No. 

 

MR LAING:   Okay. 

 

DR MANTHEI:   If there are rules, what we are saying is that it should be a 40 

coherent package, and because there are some rules in different 

sections other than 6.9 or some objectives that taken as a whole we 

think they should be coherent, and to us, I have outlined what to us are 

the important points to be put there.   

 45 
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 If there are no rules, then obviously they it would not be coherent – I 

am not sure what you are asking me? 

 

MR LAING:   No, but I will move on. 

 5 

 If I can go to paragraph 10; regardless of the current status of the 

provisional alcohol policy, the issues taken in account when developing 

it should be reflected in the District Plan.  So are you, and I was going 

to ask you whether you were satisfied, looking at that re-draft, whether 

these issues have been addressed for you, but I will just leave that alone 10 

for the moment, because I do not think you are going to be able to 

answer that question. 

 

 But moving onto 11, when you say that certainty is important to 

residents; does the current restricted discretionary rule not provide 15 

certainty for residents? 

 

DR MANTHEI:   Well, no it does not, for the reasons that I outlined.  If we 

were involved in it - - -  

 20 

MR LAING:   Well, can we look at the words of the rule, please, it is page 144 

of the revised proposal.   

 

DR MANTHEI:   Is that in this as well? 

 25 

MR LAING:   Well yours is – it is up on the screen there, Doctor, if you would 

like to have a look at it.   

 

DR MANTHEI:   Is that RD1? 

 30 

MR LAING:   RD1. 

 

DR MANTHEI:   Yes. 

 

MR LAING:   The effect of that rule, is it not, the sale and supply of alcohol 35 

between the hours of 11.00 pm and 7.00 am from any site located 

within 75 metres of a Residential zone, then that is a restricted 

discretionary activity that requires consent, correct? 

 

DR MANTHEI:  Mm’hm. 40 

 

MR LAING:   Doesn’t that, if a bar or a restaurant is to meet that rule they 

cannot sell alcohol between those hours unless they get a restricted 

discretionary consent; is that correct? 

 45 

DR MANTHEI:   That is correct. 
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MR LAING:   Does that not provide certainty to you, in terms of hours of 

operation? 

 

DR MANTHEI:   No, because all this does is a trigger that they have to apply 5 

for a resource consent, and for the reasons that we have outlined, both 

here and in our previous evidence, because of the way the resource 

consent process operates it gives us absolutely no certainty because we 

have no voice.   

 10 

 We do not even know when a resource consent application has been 

made unless we hear it on the grapevine.  It does not say they cannot 

operate in 75 metres, it just says they have to apply for a resource 

consent. 

 15 

MR LAING:   But Doctor, a resource consent application, whether notified or 

not, must be objectively assessed by the Council, must it not? 

 

DR MANTHEI:   I am aware of that. 

 20 

MR LAING:   Yes, thank you.  And just to complete that, of course you have 

said at 11.3 that all points along Victoria Street are within 75 metres of 

Residential zone, so that rule would apply.   

 

DR MANTHEIR:   Yes, it has. 25 

 

MR LAING:   Thank you.  So if I just go to your conclusion; you are wanting 

objectives and policies in the Plan relating to the sale of alcohol? 

 

DR MANTHEI:   Yes. 30 

 

MR LAING:   But you do not want or like the rule, is that correct? 

 

DR MANTHEI:   That particular rule does not give us any certainty, so we do 

not mind if that rule is no longer there.  But we would like to ensure the 35 

things that we have mentioned here are reflecting what is in here. 

 

MR LAING:   Well, are you proposing some other rule that would give you 

more certainty? 

 40 

DR MANTHEI:   That no licenced premises are able to be operated past 

1.00 am if near a residential area – we have said that in other evidence. 

 

MR LAING:   So, is that a relief you have sought in a submission to this Panel? 

 45 

DR MANTHEI:   We have put that forward. 
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MR LAING:   Do you have any wording for that? 

 

DR MANTHEI:   I think we did in the very first one, but I - - -  

 5 

MR LAING:   Yes, just for the record could you just tell the Panel where that 

might be.  Is it in your original submission of these - - -  

 

DR MANTHEI:   I believe that is where it is.  But we probably did not give it 

as a written rule the way that a planner would write it, because back in 10 

September 2014 we were not all that familiar with how it works. 

 

  [1.55 pm] 

 

MR LAING:   Well, I just want to clarify for the Panel’s sake, if not my own, 15 

that is your position that you do not want any rule for sale of alcohol 

now, or would you prefer some other rule?  What is the Association’s 

position? 

 

DR MANTHEI:   Well, I would prefer a rule that gave us protection.  We 20 

probably were not smart enough or aware enough to actually write it in 

that way, and hope that if the objectives and policies were written in 

such a way that that protection was given, and in the hope that the LAP 

would come in, so if I can give you a rule off the top of my head, we 

know what it is, we have certainly alluded to it. 25 

 

MR LAING:   Well, if you could be short, can you tell me what the rule would 

say? 

 

DR MANTHEI:   Yes, what I just said, that licenced premises would not be 30 

able to trade later 1.00 am if adjacent to a Residential zone. 

 

MR LAING:   Right – so is that the Association’s preferred relief, as opposed 

to no rule at all? 

 35 

DR MANTHEI:   Yes. 

 

MR LAING:   Thank you. 

 

SJH:   Thank you.  Ms Appleyard? 40 

 

<CROSS-EXAMINATION BY MS APPLEYARD [1.56 pm] 

 

MS APPLEYARD:   Thank you, good afternoon.  Now this is the second time 

I have cross-examined you.  Last time you could not hear me, is that - - 45 

- 
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DR MANTHEI:   I can hear you now. 

 

MS APPLEYARD:   Yes, as I said this morning I am not usually accused of 

being too quiet. 5 

 

DR MANTHEI:   No, it was not the volume, it was echoing. 

 

MS APPLEYARD:   Thank you. 

 10 

DR MANTHEI:   Thank you. 

 

MS APPLEYARD:   Now, in your evidence-in-chief in your executive 

summary in paragraph (iv), you talk about the things that the VNA do, 

and you talk about lodging objections on late night licencing 15 

applications. 

 

DR MANTHEI:   Can I just ask you which one you are referring to? 

 

MS APPLEYARD:   Your evidence-in-chief, so that is your first one. 20 

 

DR MANTHEI:   Okay.   

 

MS APPLEYARD:   16 February. 

 25 

DR MANTHEI:   Yes, 16th, which paragraph? 

 

MS APPLEYARD:   Paragraph (iv) of your executive summary. 

 

DR MANTHEI:   Yes. 30 

 

MS APPLEYARD:   And you talk about the things that the VNA do and you 

talk about work you have done relating to lodging objections to late 

night licence applications. 

 35 

DR MANTHEI:   Yes. 

 

MS APPLEYARD:   I take it that involves turning up to hearings about these 

applications? 

 40 

DR MANTHEI:   Yes. 

 

MS APPLEYARD:   So how many objections have you been involved in in 

relation to late night applications in relation to Victoria Street? 

 45 

DR MANTHEI:   I believe five. 
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MS APPLEYARD:   Can you just give me the names of the – and you can give 

me the common name of the bar rather than the trading name? 

 

DR MANTHEI:   Yes I can, and some of them I will have to explain a wee bit. 5 

 

MS APPLEYARD:   No, no, just give me the name of the applications you 

have been involved in. 

 

DR MANTHEI:   Well, The Bog, except that one has been deferred, so that one 10 

has never, we have never shown up for that. 

 

MS APPLEYARD:   Yes. 

 

DR MANTHEI:   But we did object.  Calendar Girls, which is also called 15 

Corporate Affairs, we have been involved in that one; Cruz, no, we 

cannot count Cruz because, well we will not go into that; Revival, for 

the renewal, not for their original application; Tequila Mockingbird; we 

withdrew from Chinwag; we did not object to King Snake, that was 

there. 20 

 

MS APPLEYARD:   So you turn up to these hearings? 

 

DR MANTHEI:   Myself or someone else. 

 25 

MS APPLEYARD:   Yes. 

 

DR MANTHEI:   Yes. 

 

MS APPLEYARD:   And when was the most recent one of these that you 30 

attended? 

 

DR MANTHEI:   Calendar Girls – oh, Tequila Mockingbird. 

 

MS APPLEYARD:   Tequila Mockingbird.  Can you tell the Panel when that 35 

hearing was? 

 

DR MANTHEI:   Thursday of last week. 

 

MS APPLEYARD:   Yes, and that is a bar associated with Mr Giddens, who is 40 

giving evidence at this hearing, is it not? 

 

DR MANTHEI:   It is. 

 

MS APPLEYARD:   And you attended.  Can you tell me who the Panel of 45 

decision makers were in relation to that matter? 
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DR MANTHEI:   Their actual names? 

 

MS APPLEYARD:   Well, I can assist you.  Was Mr Lawn one of the decision 

makers? 5 

 

DR MANTHEI:  No, he was not. 

 

MS APPLEYARD:   Siting on that Panel? 

 10 

DR MANTHEI:   Yes, yes he was. 

 

MS APPLEYARD:   And has there been a decision from that hearing yet? 

 

DR MANTHEI:   No. 15 

 

MS APPLEYARD:   Thank you.  Now, I want to understand the reasons for 

the change of mind between your primary evidence and your rebuttal 

evidence. 

 20 

 From what I have heard you say today it seems to be quite heavily 

influenced by the evidence you have read, and in particular the 

evidence of Mr Lawn.  Is that a fair statement? 

 

DR MANTHEI:   It would be. 25 

 

MS APPLEYARD:   In the past year have you had any discussions with 

Mr Lawn? 

 

DR MANTHEI:   No – just the one that I recorded when I telephoned him after 30 

his.  I went through his lawyer, through the solicitor first - - - 

 

MS APPLEYARD:   Sorry, is that Mr Allen you are referring to? 

 

  [2.00 pm] 35 

 

DR MANTHEI:   It was whoever was on the – it was a Wellington number. 

 

MS APPLEYARD:   Sure. 

 40 

DR MANTHEI:   And I wanted clarification of a few points, in particular, 

whether he was seeing – like, if there was a notation about the sale of 

alcohol at and the provisions of the LAP if one was in place, where 

would it go, where would it be put, to me that was important. 

 45 
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MS APPLEYARD:   So you had a discussion with Mr Lawn about his 

evidence? 

 

DR MANTHEI:   About those points? 

 5 

MS APPLEYARD:   And did you discuss his interpretation of the 

Sale and Supply of Alcohol Act? 

 

DR MANTHEI:   I do not think so because that was pretty clear – I do not 

think I asked that question, no. 10 

 

MS APPLEYARD:   Did you have any discussions with him about his ability 

or the ability of the committee he sits on to deal with amenity effects 

under the Sale and Supply of Alcohol Act? 

 15 

DR MANTHEI:   No, I did ask I think whether if there were no resource 

consent process, would the Panel, with the DLCs, be able to look at 

onsite noise in the same way as a resource consent- - - 

 

MS APPLEYARD:   And did he give you an answer? 20 

 

DR MANTHEI:   No, I believe, I believe that he said that because he does not 

consider himself an expert on the resource consent process, that wasn’t 

his thing. 

 25 

MS APPLEYARD:   All right, now I am just going to follow-up on some 

questions that Mr Laing asked you about your relief, and I confess to 

being a little bit confused, but I think it is probably clearer now. 

 

 I had read your rebuttal where you said that the rule should be deleted, 30 

that after your discussions re Mr Lawn’s evidence, you had changed 

your mind and what the Association wants now is there to be some 

objectives and policies but no rule? 

 

DR MANTHEI:   I afraid as what I said before, is that because we were 35 

responding to what was in front of us and the various changes that were 

being made to those fairly quickly, that we were responding to those 

things rather than- - - 

 

MS APPLEYARD:   I understand that, but I am just trying to understand what- 40 

- - 

 

DR MANTHEI:   That rule that we are saying. 

 

MS APPLEYARD:   So the rule you want to go is the 75 metre one that would 45 

trigger resource consent? 
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DR MANTHEI:   Yes, we would be happy for that to go. 

 

MS APPLEYARD:   Okay, but you want some objectives and policies in the 

Plan? 5 

 

DR MANTHEI:   Yes, and a separate section which we have always said. 

 

MS APPLEYARD:   Do you understand that every licenced premise in 

Victoria Street is caught by the 75 metre rule? 10 

 

DR MANTHEI:   Yes, that is what I said. 

 

MS APPLEYARD:   And in many cases, the only reason an application needs 

to be made under the RMA, is because of breach of that rule. 15 

 

DR MANTHEI:   I know. 

 

MS APPLEYARD:   So if we have a bar who wants to establish and complies 

with the noise limits, and your rule is not there, how are these 20 

objectives and policies you want inserted to the Plan, ever going to be 

considered or be relevant?  When are they ever going to get looked at if 

there is no resource consent application? 

 

DR MANTHEI:   I would hope that they would be looked at in the same way 25 

that objectives and policies in the District Plan will be looked at any 

time anything happens – and I am sorry, I am not a professional 

planner. 

 

MS APPLEYARD:   I am trying to help you, I am trying to help you. 30 

 

DR MANTHEI:   I realise that. 

 

MS APPLEYARD:   You want some objectives and policies in the Plan, but if 

there is no resource consent application required because there is no 35 

rule; who is ever going to look at these objectives and policies that you 

want in the Plan, who would be the audience? 

 

DR MANTHEI:   I assumed the Council would. 

 40 

MS APPLEYARD:   Why would they be looking at them if there is no 

resource consent? 

 

DR MANTHEI:   I am sorry, I cannot answer that, and it was one of the 

questions that I did put to Council and to figure out, I wanted to know 45 

whether or not you could have a rule-less section because that did not 
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make much sense to me either – and as I said in the summary that I 

have just tabled, the two requests for further discussion just were not 

responded to, so I did not get that answer. 

 

SJH:   So when you say Council, you mean the Christchurch City Council? 5 

 

DR MANTHEI:   The Christchurch City Council, or in this case, Ms Laughlin. 

 

MS APPLEYARD:   Let’s take The Bog for example – and I know that you 

say you did not participate in the resource consent process; did you 10 

participate in the liquor licence application? 

 

  [2.05 pm] 

 

DR MANTHEI:   Only in that we objected to the use of the footpath in 15 

particular, but the Hearing has been adjourned several times – well, it 

has not happened yet even though that was way back, in March, 

whenever it was. 

 

MS APPLEYARD:   Have you looked at the existing licence for The Bog? 20 

 

DR MANTHEI:   I would have at the time way back – at the time that we 

objected we would have. 

 

MS APPLEYARD:   Can you point me to a single condition on that liquor 25 

licence that protects or deals with your amenity and the things you are 

worried about? 

 

DR MANTHEI:   In the licence? 

 30 

MS APPLEYARD:   In the licence. 

 

DR MANTHEI:   They are supposed to have the doors and the windows 

closed. 

 35 

MS APPLEYARD:   And what about the resource consent, have you had a 

look at the resource consent for The Bog? 

 

DR MANTHEI:   After it was approved we got a copy. 

 40 

MS APPLEYARD:   And there is a suite of conditions on that consent dealing 

with amenity, isn’t there? 

 

DR MANTHEI:   The part of that particular one I remember the most, is the 

commissioner saying that he was having trouble making a decision 45 
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because the voice of the community was absent, and even after that 

comment, the community was not contacted- - - 

 

SJH:   That is not the question. 

 5 

DR MANTHEI:   Well that is what I remember about- - - 

 

SJH:   Do you remember that there is a suite of conditions attaching to that? 

 

DR MANTHEI:   No, I do not. 10 

 

MS APPLEYARD:   So you are not aware that The Bog has a suite of 

conditions requiring them to do things like pick up rubbish, not crash 

bottles at 2 o’clock in the morning, to provide taxis for people, to start 

their rundown an hour earlier so you do not have everybody out at once 15 

- - - 

 

DR MANTHEI:   Yes, I remember that one. 

 

MS APPLEYARD:   - - -all of those things are not in the liquor licence are 20 

they? 

 

DR MANTHEI:   No, I remember that one. 

 

MS APPLEYARD:   Thank you, so if there was no resource consent required 25 

for The Bog because there is no rule, where would you get protection 

from all of those things? 

 

DR MANTHEI:   Hopefully the ones related to amenity – so the bottles and 

things related to amenity hopefully would come out under the DLC, the 30 

District Licencing Committee.  But as I say, that was my concern as 

well, I tried to get a response and I did not. 

 

MS APPLEYARD:   So are you satisfied from reading Mr Lawn’s evidence, 

that the DLC has got the power to impose these conditions to ensure 35 

your amenity? 

 

DR MANTHEI:   Not a hundred percent. 

 

MS APPLEYARD:   Thank you, I have no further questions. 40 

 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:   Thank you.  When you say that the Association would still 

like to have some objectives and policies in the Plan, am I right that 45 

you are wanting – you are actually wanting stronger objectives and 
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policies than have currently been put forward by the Council, for 

example and the one that they deleted (INDISTINCT 3.01)? 

 

DR MANTHEI:   Some of the ones when you go back to the very first notified 

one, was slightly stronger than how it became by the time we got to the 5 

second or third, so taking out words like “avoid” and putting in 

“manage” or “minimise” or taking out “sleep disturbance” – some of 

the changes that were made we thought weakened it, some of them 

strengthened it, so it is what we did put into the 24 – we tried to 

simplify it there by just having what we wanted.   10 

 

MS DAWSON:   Is one of the aspects that you want added in more specific 

differentiation of the Victoria Street CHP in terms of what it is intended 

to be for and the level of amenity that it should create? 

 15 

DR MANTHEI:   For our particular situation and who I am here to represent, 

yes, it is the Victoria Street one, if there were other precincts in the 

same situation, then I would hope that an objective or a rule or a policy 

would also be able to give that protection.  But yes, we would like a 

differentiation instead of just saying “the precincts”, as if they are all 20 

the same.    

 

MS DAWSON:   You have just answered Ms Appleyard in saying that not only 

you have told me you want these stronger and more specific and 

tailored objectives and policy, but you are happy for those to be 25 

implemented as far as they are able to be, through the DLC and the 

licensing process? 

 

  [2.10 pm] 

 30 

DR MANTHEI:   Well look, we tried to be able to give a clearer steer on that, 

because at the time we were reading it, we were the only ones – and 

Pacific Park – who thought the 75 metre trigger should remain so we 

thought, “well, nobody else thinks so, we had better really look at this” 

and it was only when I read Mr Lawn that it least gave an alternative 35 

which was to still have a 6.9 section.   

 

 Please remember that at that time the only other alternative was 

Ms McLaughlin’s, of taking it all out and putting it under Noise.   

 40 

 The issues that we are facing, onsite noise is one of our least problems 

so we did our best and looked at, and it is why I rang Mr Lawn, 

because I still had some questions of how would this work but it felt 

fairly, maybe a possible, elegant solution if the Council at that time, the 

DHB and the Crown all thought that it should not be there.  I went back 45 
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and read Mr Willis’ as well with Mr Lawn’s in my head and then 

Ms McLaughlin’s. 

 

 Then we get the next one that switched again – and I know that what 

we should have done is to take a deep breath and say instead of just the 5 

objectives and the policies, dare we, as little people who by now were 

not even involved in these ongoing discussions, even though we asked, 

we should have written a rule.  I totally agree, I agree.  What we are 

now suggesting maybe is iffy. 

 10 

MS DAWSON:   But just to pause and I just want to summarise.  I mean, really 

am I right in thinking that whatever the mechanism there is and that 

whatever is the most appropriate and the most legally sustainable; you 

want the mechanism that covers the range of concerns with as much 

certainty and as much potential for the affected neighbourhood to be 15 

involved? 

 

DR MANTHEI:   Yes. 

 

MS DAWSON:   So if you can be involved, you want to be involved and you 20 

want certainty and you want the range of things - - - 

 

DR MANTHEI:   And we want protection without showing up to all of the 

objections.  We want the LAP but you cannot give us that and we do 

not want to waste our time and we honestly do not want to waste the 25 

licensed premises’ time, we really do not.  I am sorry that we could not 

be clearer. 

 

MS DAWSON:   Thank you, I am clear that the end point that you want; it is 

really a matter of a mechanism.   30 

 

 The only other question I was going to ask you is of the Sale of Liquor 

licence applications that you have been involved with, have you 

received any recent decisions from the DLC on applications you have 

been involved with? 35 

 

DR MANTHEI:   The most recent decision was Calendar Girls and that ended 

up being appealed by all three agencies and the two residents’ groups 

and we do not have that decision yet. 

 40 

MS DAWSON:   In the decision that was received, albeit that it has been 

appealed did that decision include conditions on, and I am going to say 

it, onsite noise management, offsite noise management, antisocial 

behaviour management, those sorts of amenity related - - - 

 45 
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DR MANTHEI:   Onsite, yes and without going into details, some particular 

issues from the site itself that could impact on residents nearby so yes, 

there was one related to that.  Offsite in particular, no.   

 

MS DAWSON:   All right, thank you, that is good to know. 5 

 

SJH:   Thank you, Mr Daysh? 

 

MR DAYSH:   No, I have no questions, thank you. 

 10 

SJH:   Thank you, Ms Huria? 

 

MS HURIA:   No question, thank you, sir. 

 

SJH:  Judge? 15 

 

JUDGE HASSAN:   Maybe one or two, sir. 

 

 Just 11.29(d) of your summary so the examples that you discussed with 

Ms Appleyard in your cross-examination; are those the ones you refer 20 

to in your paragraph 11.2(d)? 

 

  [2.15 pm] 

 

DR MANTHEI:   Claimed that because there was little more – I did not give 25 

any examples.  I said that we would include them in a closing.  I did not 

think there would be time today. 

 

JUDGE HASSAN:   Well, without spending undue time, can you give me a list 

now? 30 

 

DR MANTHEI:  Yes, going in a reverse chronological order; the 

Calendar Girls one. 

 

JUDGE HASSAN:   That was one mentioned in your discussion with 35 

Ms Appleyard, so I am reminding you of that. 

 

DR MANTHEI:   I am sorry I thought that was in relation to - - - 

 

JUDGE HASSAN:   So, in other words, I was right, the examples that you 40 

discussed with Ms Appleyard are those in paragraph (d), correct? 

 

DR MANTHEI:   Yes. 
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JUDGE HASSAN:    So no need to deal with them in closing, I presume, other 

than comment on them but you do not need to introduce them in 

closing because you have already dealt with them now. 

 

DR MATHEI:   Okay, thank you. 5 

 

SJH:   Thank you.  Anything arise, Ms Appleyard? 

 

MS APPLEYARD:   No, sir. 

 10 

SJH:   Mr Laing? 

 

MR LAING:   No, sir. 

 

SJH:   Thank you, you may stand down. 15 

 

<THE WITNESS WITHDREW [2.16 pm] 

 

SJH:   Mr Leckie? 

 20 

MR LECKIE:   Thank you, sir.  I have pre-filed some legal submissions. 

 

SJH:   Yes, we have read that so you can just deal with it very briefly, please. 

 

MR LECKIE:   Thank you, I will traverse very quickly. 25 

 

 The first point for the Health Board relates to signage and I have just 

recorded full agreement with the Council in relation to onsite signage 

relating to hospital activities. 

 30 

 The second point is the Sale of Alcohol provisions and these are 

obviously now very much understood and the position of the 

Health Board remains unchanged from its original submission that the 

Sale of Alcohol provisions should not be included within section 6.9 

and we have traversed this at the Central City hearing, with your leave I 35 

will not read out the remainder of my submissions in relation to that, 

and unless there are any questions I could proceed to call the one 

witness. 

 

SJH:   I will see.  Ms Dawson, any questions? 40 

 

MS DAWSON:   No, thank you. 

 

SJH:   Mr Daysh? 

 45 

MR DAYSH:   No questions, thank you. 
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SJH:   Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 5 

SJH:   Judge? 

 

JUDGE HASSAN:   No, none for me, sir. 

 

SJH:   Mr Leckie – and the Crown is in the same boat as this - I am just 10 

struggling to see how if provisions in the Plan and the Sale of Alcohol 

provisions do not conflict; why is it not better to cover them off in both 

places? 

 

MR LECKIE:   Well, the concern of the Health Board is that as they stand 15 

there is potential for them to conflict so there was discussion around - - 

- 

 

SJH:   I did not say that.  I said as long as they do not conflict, what is the harm 

in having them in both places?  Given that they serve, as Acts, different 20 

purposes? 

 

MR LECKIE:   Yes and the evidence of Mr Dodd is that the provisions do not 

encourage the sale of alcohol, which was one of our concerns. 

 25 

SJH:   So the Health Board’s position would, therefore, be as long as the 

matters in the Plan do not conflict with the Sale of Liquor Act, they are 

perfectly appropriate? 

 

MR LECKIE:   Yes, if there was no conflict. 30 

 

SJH:   All right, thank you, that is fine, that is all I need to know.  Call your 

witness, please. 
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<STUART RAYMOND DODD, affirmed [2.18 pm] 
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<EXAMINATION BY MR LECKIE [2.18 pm] 

 

MR LECKIE:   Good afternoon, Mr Dodd.  Could you please confirm that your 

full name is Stuart Raymond Dodd? 

 5 

MR DODD:   It is. 

 

MR LECKIE:   And you are the alcohol harm minimisation co-ordinator for 

the Canterbury District Health Board? 

 10 

MR DODD:   I am. 

 

MR LECKIE:   And you have prepared a statement of evidence in relation to 

these proceedings, dated 16 February? 

 15 

MR DODD:   Yes. 

 

MR LECKIE:   And in that you set out your qualifications and experience? 

 

MR DODD:    Yes. 20 

 

MR LECKIE:   Can you please confirm for the Panel that you are authorised 

by the CEO of the Health Board to give your evidence? 

 

MR DODD:   I am. 25 

 

MR LECKIE:   And you confirm that your evidence is true and correct? 

 

MR DODD:   It is. 

 30 

MR LECKIE:    If you could proceed to present your summary and answer any 

questions. 

 

MR DODD:   Thank you. 

 35 

SJH:    Look, just before you do, it is in relation to your evidence – I think I 

asked you this last time and I am just trying to refresh my memory, 

who at the CDHB authorised you to give evidence? 

 

MR DODD:   This probably had not been addressed as fully as - - - 40 

 

SJH:    So is it at CEO or Board level? 

 

MR DODD:    It is at CEO level now, I can confirm. 

 45 

SJH:   So Mr Meates has authorised you to give evidence? 
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MR DODD:   Yes, he has.  I think that has been part of my - - - 

 

SJH:    Thank you, I just think it is important to get that on the record. 

 5 

MR DODD:   No, I understand, that has been clarified to date. 

 

SJH:    Thank you. 

 

MR DODD:   Thank you. 10 

 

 So, in my earlier briefs-of-evidence under the Central City Chapter I 

spoke to my concern that the term “late night sales of alcohol” 

unnecessarily promoted alcohol sales over other forms of entertainment 

and hospitality, and that it contradicted the Council’s expressed 15 

intentions for these entertainments and hospitality precincts as outlined 

in their own provisional local alcohol policy. 

 

  [2.20 pm] 

 20 

 I resubmitted that evidence on 16 February 2016 in relation to the 

general rules chapter for reasons I will outline now. 

 

 In paragraph 8 of my evidence I gave my opinion that the sale of 

alcohol provisions in this chapter should be deleted and I acknowledge 25 

that the version of the District Plan proposed by the Council at that 

time that I prepared my evidence, having removed reference to what I 

considered could be interpreted as encouraging alcohol sales – that is, 

in the old sale of alcohol section – and in recognising Victoria Street’s 

residential status in the new section had largely addressed the specific 30 

concerns I had raised and those concerns that I shared with Canterbury 

DHB. 

 

 I note that the current red line version of General Rules outlined in the 

Council’s rebuttal evidence dated 1 March 2016 has reintroduced the 35 

sale of alcohol section but that it still omits reference to the late night 

sale of alcohol except to refer to its avoidance.   

 

 However in my evidence of 16 February I felt that the previous red line 

version of this chapter was ambiguous in that it implied that Victoria 40 

Street could still be classed as an identified precinct and would still be 

designated as providing for later hours than other non-Central City 

precincts which I maintain should not be the case due to this 

inconsistency with the local alcohol policy.  I note that the sale of 

alcohol section reintroduced in the current red line version of the 45 

District Plan still refers to identified precincts in the same context and I 
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consider that means there is still potential for confusion and 

contradiction with the local alcohol policy. 

 

 In summary, I am satisfied that the latest revised version of the sale of 

alcohol provisions no longer promotes alcohol sales but I feel that it 5 

fails to make clear that the Victoria Street precinct should not be 

classed as an identified precinct, because under the LAP it does not 

have the status whereby alcohol traders should be encouraged to trade 

there any later than they do outside of the Central City precincts.  For 

this reason I remain of the view that the local sale of alcohol provisions 10 

should be deleted from the proposed district plan. 

 

SJH:   Thank you.  Ms Appleyard? 

 

<CROSS-EXAMINATION BY MS APPLEYARD [2.23 pm] 15 

 

MS APPLEYARD:   I have just a couple of questions, Mr Dodd, you will 

recall that I cross-examined you in relation to your evidence in the 

Central City chapter? 

 20 

MR DODD:   Yes. 

 

MS APPLEYARD:   And your evidence is effectively a repeat of that.  Are you 

aware that I think approximately a week ago the Panel issued a minute 

indicating what their decision would be in relation to reference to late 25 

night trading in entertainment precincts, are you aware - - - 

 

MR DODD:   Not word for word, sorry, no. 

 

MS APPLEYARD:   Were you aware that a minute has been issued indicating 30 

that the Panel is going to include the words “late night”? 

 

MR DODD:  Yes, because I knew the definition of “late night” was still 

outstanding. 

 35 

MS APPLEYARD:  Thank you. 

 

MR DODD:  Yes, so I did know that. 

 

MS APPLEYARD:  The LAP; could you please just reiterate to the Panel what 40 

the current status of that is? 

 

MR DODD:   Yes, so the LAP has been notified but because the legal process 

allows that notified local alcohol policy to be appealed it is called a 

provisional policy.  That being said, its chances of there being any 45 

fundamental changes have to be on the basis that the current policy 
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elements are unreasonable in the light of the object of the 

Sale and Supply of Alcohol Act to reduce alcohol related harm. 

 

MS APPLEYARD:   Yes, and what is it the purpose of the Act? 

 5 

MR DODD:  So the purpose of the Act, the ultimate objective, the fundamental 

objective of the Act is to reduce alcohol related harm in many forms.  It 

lists those forms, they are fairly comprehensive, it covers pretty much 

all conceivable forms of alcohol harm. 

 10 

MS APPLEYARD:   And how familiar are you with the 

Sale and Supply of Alcohol Act? 

 

MR DODD:   Well, I couldn’t quote the Act verbatim but in those areas where 

it has come up around local alcohol policies and some opposition to 15 

licences that I have been, you know, involved in I have got a working 

knowledge of a number of parts of it. 

 

MS APPLEYARD:   So are you aware that the Act explicitly states that a 

provisional LAP has no effect and no force? 20 

 

  [2.25 pm] 

 

MR DODD:   Yes, and I think we have had this conversation before that that is 

not my point.  My point is that we are going to arrive at a point where 25 

the District Plan and the notified LAP – sorry, an adopted LAP, are 

possibly quite likely to be in conflict. 

 

MS APPLEYARD:   Where is the conflict?  Let’s assume that residents are 

successful and the provisional LAP goes through that says Victoria 30 

Street trading hour is 1.00 am, where is the conflict with the 

replacement district plan? 

 

MR DODD:   Well, I refer to that.  If Victoria Street was an identified precinct 

and an identified precinct can trade later, then there is clearly a conflict 35 

there because if Victoria Street was an identified precinct it could not 

trade later. 

 

MS APPLEYARD:   Did you not regard 1.00 am to be late? 

 40 

MR DODD:   Later, it is not late in this regard, it is “later”, so we are actually 

comparing it to, say, an entertainment precinct outside of the Central 

City precinct. 

 

MS APPLEYARD:   That is your interpret - - - 45 
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MR DODD:   Which can trade, under the provisional LAP can trade until 

1.00 am, and the implication is that in the district plan that the Victoria 

Street precinct could trade later than 1.00 am which of course the 

provisional LAP did not provide for. 

 5 

MS APPLEYARD:   So where is that?  Where is that in any of the provisions 

in front of us? 

 

MR DODD:   Well, see again I am talking and I have read my summary, I am 

talking to the ambiguity that is still in the – I am talking to the 10 

ambiguity that is still in the wording in the rules of the alcohol section. 

 

MS APPLEYARD:   Thank you, I have no further questions. 

 

SJH:   Thank you.  Ms Dawson? 15 

 

MS DAWSON:   Mr Dodd, what is your experience with Sale of Alcohol 

licences and the types of conditions they might impose, the details, the 

ability for those conditions to then deal with amenity issues for 

residential areas, how they are enforced, how they might pre-empt 20 

those problems and make sure they are dealt with through conditions, 

do you have experience with that? 

 

MR DODD:   In a couple of cases, yes, and I am aware of the legislation 

around that, for example the discretionary conditions - - - 25 

 

MS DAWSON:   No, not the legislation but actual - - - 

 

MR DODD:   Yes, in practice. 

 30 

MS DAWSON:   - - - actual-consents in practice, I mean licences. 

 

MR DODD:   Not exhaustively no but I have been involved in a couple of 

oppositions where they have been proposed. 

 35 

MS DAWSON:   So you have been in opposition or providing an objection or 

submission or - - - 

 

MR DODD:   I have been giving evidence. 

 40 

MS DAWSON:   Yes, so what about your experience with resource consents 

for where there are residential potentially and residential amenity 

effects on late night trading of whatever nature that might be, and it 

may involve the sale of alcohol, sort of understanding what a 

residential area expects, assessing and pre-empting potential problems 45 
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and addressing those through conditions and then administering those 

conditions, have you got any experience with - - - 

 

MR DODD:   No, no direct experience, no. 

 5 

MS DAWSON:   And have you got any experience in planning for the sorts of 

residential amenity that different areas of the city might expect and 

how that is described in a plan and that might end up in conditions on 

consents for example? 

 10 

MR DODD:   No, I don’t, not expertise in that area really, just experience 

having participated in different parts of the city - - - 

 

MS DAWSON:   So do you think you have the experience or have you any 

experience in comparing (1) the resource consent process with the 15 

licensing process and understanding whether one or other might better 

address the potential conflicts? 

 

MR DODD:   No. 

 20 

MS DAWSON:   No, all right, thank you, that is all. 

 

SJH:   Thank you.  Mr Daysh? 

 

MR DAYSH:   I have no questions, sir. 25 

 

SJH:   Ms Huria? 

 

MS HURIA:   No questions, thank you. 

 30 

SJH:   Judge? 

 

JUDGE HASSAN:   Are two sober friends singing happily in the street after 

being to a bar, alcohol related harm? 

 35 

MR DODD:   Sober? 

 

JUDGE HASSAN:   Yes. 

 

MR DODD:   Having not imbibed alcohol, no, clearly not. 40 

 

JUDGE HASSAN:   Thank you. 

 

SJH:   Anything arising, Ms Appleyard? 

 45 

<FURTHER CROSS-EXAMINATION BY MS APPLEYARD [2.29 pm] 
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MS APPLEYARD:   Yes, just one on that last one; two people leaving a bar 

who have had two drinks, is that alcohol related, they are not 

intoxicated? 

 5 

MR DODD:   If they are not intoxicated I cannot answer that question because 

that would depend what they were doing.  I mean if the circumstances 

were that this behaviour was antisocial does somebody have to make a 

decision whether the alcohol was involved or not? 

 10 

MS APPLEYARD:   Well, that is not what the purpose of the Act says.  The 

purpose of the Act talks about inappropriate, I think it is excessive 

consumption and intoxication.   

 

MR DODD:   I can’t comment on that, sorry. 15 

 

MS APPLEYARD:   Thank you. 

 

SJH:   Mr Leckie, anything arising in re-examination? 

 20 

MR LECKIE:   Thank you, no, sir. 

 

SJH:   Thank you, Mr Dodd, you may stand down. 

 

MR DODD:   Thank you. 25 

 

<THE WITNESS WITHDREW [2.30 pm] 

 

SJH:   And if you wish you may be excused, Mr Leckie, if you are finished. 

 30 

MR LECKIE:   Thank you, sir. 

 

  [2.30 pm] 

 

SJH:   Ms Appleyard, I understand the deputy chair gave you a couple of 35 

options round openings, so we will go along with either. 

 

MS APPLEYARD:   There is a couple of reasons for it, I will just make a 

couple of observations.  The first is, I have been here all week.  That is 

not the main one.  Just in terms of what is in dispute, I will explain 40 

what it is in dispute and not in dispute. 

 

 So we have got the fundamental issue of should the District Plan deal 

with sale of liquor at all? And as I understand it the City Council and 

Pacific Park are aligned that it should and the Crown is opposing that 45 

so we have got a fundamental legal issue about sale of liquor and the 
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interpretation of that Act.  That is the bit I have not drafted yet but for 

the moment I will adopt Mr Laing’s submissions.  He has covered it 

fairly comprehensively. 

 

 And the second reason I have not done this yet is because the Crown is 5 

calling an expert who refers to a lot of cases and a lot of legislation and 

I want to see how the cross-examination of that goes on these legal 

matters before I address you on the legal points.  So that is that. 

 

 The second issue is what remains in dispute with the CCC and Pacific 10 

Park.  We have come a long way, 90 percent of the way there and the 

caucusing statement that you have been given today, just to explain to 

Professor Manthei – It was a planner’s caucusing which is why she was 

not involved in that – Is 90 percent of the way there. 

 15 

 Pacific Park have filed a submission asking for a new policy to be 

inserted into the Plan and at this stage everything was in the 

Central City Chapter at the time they submitted, and they wanted a new 

stand-alone policy post-earthquake about not undermining existing 

investment and investment that had been made in the earthquake 20 

recovery sense.  That relief got moved into Chapter 6 and Pacific Park 

did not ask for that policy to be dealt with as part of Chapter 6, that got 

moved as part of the Council’s reshuffle and we are still pursuing that 

relief.  We want a specific objective or policy recognising that it is not 

the intention to undermine existing investment, sunk investment. 25 

 

 We are now in a circular position where as I understand it the 

City Council’s position is 1) it is not necessary because it is dealt with 

in other bits of the Plan; but 2) if it is going to go in it should not go 

into Chapter 6.  And then I get on a merry go round because it was 30 

originally a submission in chapter 13 and when I turned up to the 

Chapter 13 hearing I was told we should be in the Chapter 6 hearing.  

We are now in the chapter 6 hearing and I am told that it should not be 

in Chapter 6 because it is a rules chapter, it should be somewhere else. 

 35 

SJH:   See how Mr Laing explains that away in closing. 

 

MS APPLEYARD:   Yes, so I am going to ask Ms McLaughlin - - - 

 

SJH:   That is the historic fact of how it occurred.   40 

 

MS APPLEYARD:   Yes. 

 

SJH:   It was the Council that asked for that shift. 

 45 
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MS APPLEYARD:   Yes, so long answer short, my clients want an explicit 

policy that there is no intention to undermine existing investment and 

the viability of that investment in the entertainment precincts. 

 

 They do not care whether that is in Chapter 6 or Chapter 13 or 5 

somewhere else.  That was their submission and we have arrived at this 

hearing.  If we need to go back and do some retrofitting to the 

Central City Chapter, if that is where it better sits, well that is an option 

that is still open to us given that the position of the City Council and 

Crown was that Chapter 13 should not be closed until we have had this 10 

hearing. 

 

 So that is the one outstanding point I want some words around, 

protection of existing investment and not undermining viability and so 

that is the only issue I understand it that is in dispute with the 15 

City Council. 

 

SJH:   Thank you. 

 

MS APPLEYARD:   Thank you.  Now, Pacific Park had an array of witnesses.  20 

Some of them are here and are quite disappointed that they are actually 

not going to be addressing the Panel but I think we have one who is 

representative of the group and I understand that the Panel does have 

some questions for Mr Giddens so I would like to call him, have him 

give his summary and the Panel answer questions. 25 

 

MR DAYSH:   Excuse me, Sir John, while he is being called, can I just ask 

Ms Appleyard one question? 
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<BRETT GIDDENS, affirmed [2.34 pm] 
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MS APPLEYARD:   Yes, sure. 

 

SJH:   Yes. 

 

MR DAYSH:   Yes, Ms Appleyard, when you say Pacific Park is 90 percent 5 

there, so we have this agreement? 

 

MS APPLEYARD:   Yes. 

 

MR DAYSH:   So the 10 percent is to do with the? 10 

 

MS APPLEYARD:   10 percent of the extra words that I want somewhere. 

 

MR DAYSH:   The extra words that you want. 

 15 

MS APPLEYARD:   And I understand the Council’s position is that they think 

it is not necessary because they think it is duplication, or if it is going to 

go in it should not go into Chapter 6.  I understand that is the position 

and I say - - - 

 20 

SJH:   You are not opposed to it in principle? 

 

MS APPLEYARD:   I understand they are not opposed to it in merit.  They just 

think it has already been said.  I do not think it has and there is an issue 

about whether it should be in a rules chapter or somewhere else. 25 

 

  [2.35 pm] 

 

MR DAYSH:   Yes. 

 30 

MS APPLEYARD:   Mr Laing might want to confirm that, so I have not - - - 

 

MR DAYSH:   Thanks for that clarification. 

 

MS DAWSON:   Can I just – Mr Chairman, can I clarify? 35 

 

SJH:   Yes. 

 

MS DAWSON:   Is it part B of this agreement that you are talking about? 

 40 

MS APPLEYARD:   What I am talking about - - - 

 

MS DAWSON:   Or is it another thing? 

 

MS APPLEYARD:   - - - is on the very last page, the heading for reference 45 

above the signatures. 
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MS DAWSON:   Yes. 

 

MS APPLEYARD:   There was an objective that we had sought and so that has 

been parked.  So it is not in the expert caucusing agreement. 5 

 

MS DAWSON:   And is that the same - - -  

 

MS APPLEYARD:   And the actual relief I want is actually A, not B. 

 10 

MS DAWSON:   So could you turn to the front page please? 

 

MS APPLEYARD:   Yes. 

 

MS DAWSON:   Where there is a capital B in square brackets. 15 

 

MS APPLEYARD:   Yes. 

 

MS DAWSON:   Is that talking about part A of the same thing that is at the 

back? 20 

 

MS APPLEYARD:   Yes. 

 

MS DAWSON:   All right.  And that is what you have just addressed us about? 

 25 

MS APPLEYARD:   Yes. 

 

MS DAWSON:   There is not another thing you want - - - 

 

MS APPLEYARD:   Yes, so that is an additional objective or policy we want 30 

to go somewhere. 

 

MS DAWSON:   All right. 

 

MS APPLEYARD:   Or words of similar effect. 35 

 

MS DAWSON:   So it does not talk about sunk investment or? 

 

MS APPLEYARD:   No when I come to it – the reason it is worded like this is 

this is word for word from the Central City Recovery Plan and it is an 40 

objective that is in the Central City Recovery Plan that is not in the – I 

say is not in this version. 

 

 That wording, I do not particularly like it but I picked it up word for 

word from the Central City Recovery Plan so I am happy for it to be 45 
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amended.  The fundamentals that we want are about not undermining 

viability of existing investment. 

 

MS DAWSON:  But this wording, which is from your submission, is 

addressing this matter? 5 

 

MS APPLEYARD:   Yes and I just thought it was uncontentious if I used 

exactly the words the Minister had used in the Central City Recovery 

Plan but I do not mind what the words are. 

 10 

MS DAWSON:   Thank you.  Thank you very much, sir. 

 

SJH:   Right.  Any comment, Mr Laing?  Or do you want to reserve it for 

closing? 

 15 

MR LAING:   I call this the Appleyard clause but the situation is very 

succinctly set out in our conferencing statement. 

 

 My understanding is that none of the planners like this wording here.  

Nevertheless I have to concede there has been a bit of a merry go round 20 

in terms of dealing with this relief.  So Ms Appleyard is right, it is 

outstanding relief from somewhere and we certainly do not take any 

issue that it has to be dealt with in some way, but I am not entirely 

certain what is wanted.   

 25 

 I think the best thing is Ms Appleyard can cross-examine 

Ms McLaughlin on the issue, she can put her own views, you can make 

a decision. 

 

SJH So the evidence before us governs it? 30 

 

MS APPLEYARD:   Yes. 

 

MR LAING:   Yes, there is no - - - 

 35 

SJH:   And we are to determine it. 

 

MR LAING:   Yes, there must be some place - - -  

 

SJH:   We are to determine where it best fits? 40 

 

MR LAING:   Yes, we basically say it is not needed. 

 

SJH:   Okay, all right.  Thank you.  Now, Mr Giddens, I saw you are affirmed 

so just carry on please. 45 
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<EXAMINATION BY MS APPLEYARD [2.38 pm] 

 

MS APPLEYARD:   You confirm that your full name is Brett James Giddens? 

 

MR GIDDENS:   Yes it is. 5 

 

MS APPLEYARD:   And although you hold planning qualifications, on this 

occasion you are giving evidence as a director of three companies that 

own licensed premises in Victoria Street? 

 10 

MR GIDDENS:   Yes that is correct. 

 

MS APPLEYARD:   And you have the qualifications and experience set out in 

paragraphs 2 to 4 of your evidence? 

 15 

MR GIDDENS:   Yes that is correct. 

 

MS APPLEYARD:   And you are also a resident of Victoria Street, living in 

Montreal Street? 

 20 

MR GIDDENS:   Beveridge Street. 

 

MS APPLEYARD:   Beveridge Street, sorry, yes.   

 

MR GIDDENS:   The corner of Montreal and Beveridge. 25 

 

MS APPLEYARD:   You have provided a statement of evidence, dated 

17 February 2016? 

 

MR GIDDENS:   Yes I have. 30 

 

MS APPLEYARD:   And a statement of rebuttal evidence dated 25 February 

2016. 

 

MR GIDDENS:   Yes that is correct. 35 

 

SJH:   Just speak into the microphone, Mr Giddens, just so we get it all on the 

transcript, thank you. 

 

MS APPLEYARD:   Can I ask you to confirm whether there are any changes 40 

you wish to make to that evidence before you confirm it? 

 

MR GIDDENS:   No, no changes. 

 

MS APPLEYARD:   So I will just ask you to confirm it as true and correct to 45 

the best of your knowledge? 
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MR GIDDENS:   Yes I do confirm that it is correct. 

 

MS APPLEYARD:   You have a summary to provide to the Panel? 

 5 

MR GIDDENS:   Yes. 

 

MS APPLEYARD:   If you just do that, and then I have got a couple of follow-

up questions from some matters that arose today I would like you to 

deal with, thank you. 10 

 

MR GIDDENS:   Thank you.  Just a brief summary. 

 

 My summary covers my investment in Victoria Street, Victoria Street 

post-earthquake, my reaction to the Council’s various positions 15 

throughout this evidence and my thoughts on whether the District Plan 

should contain rules on the sale of alcohol. 

 

 My investment.  I own three licensed premises on Victoria Street.  That 

is Boo Radley’s, Tequila Mockingbird and Little Neighbourhood 20 

Garden Bar and Eatery, which is the former Revival Bar site.  All have 

been established since the earthquakes and represent a considerable 

investment in Victoria Street specifically but also the central city more 

generally. 

 25 

 Fit-out and development of the premises cost around $3.5 million and 

operational expenses are around $2 million per annum.  My premises 

employ around 40 staff. 

 

  [2.40 pm] 30 

 

 I choose the location of these premises after much consideration and as 

outlined in my evidence I considered the zoning of the Operative 

District Plan and noted that there are around 25 licenced premises in 

Victoria Street pre-earthquake and 31 in the wider area, the location of 35 

the red zone cordons and most importantly the entertainment and 

hospitality provisions of the Recovery Plan. 

 

 I consider that the Recovery Plan provisions were clearly indicated that 

Victoria Street was an appropriate place for entertainment and 40 

hospitality activities to locate.  Other operators obviously felt the same 

as there are now approximately 18 licenced premises on Victoria 

Street. 

 

 Victoria Street post-earthquake: I said that there were issues on 45 

Victoria Street initially.  This reflected the lack of other entertainment 



 Page 873 

  

Ch6: General Rules and Procedures Commenced 11.03.16 

and hospitality options and corresponding unprecedented numbers of 

people on Victoria Street and was exuberated by a lack of rubbish 

collection, a lack of buildings to screen noise from nearby residents and 

the availability of vacant sites to which free and side loading was 

occurring.   5 

 

 The situation is now hugely different.  Normal services has resumed 

and other entertainment in hospitality areas have opened, drawing 

people away from Victoria Street.  In addition, the Victoria Street 

operators have established the Victoria Street accord and Victoria 10 

Street safe.  This has made a huge difference to the Victoria Street 

situation.   

 

 My reaction to the Council: I consider that there is a great deal of fear 

in the industry as to what will come next.  Entertainment and 15 

hospitality operators have already faced a great deal of uncertainty after 

the earthquakes and are still facing tough times.  As outlined in 

Mr Brennan’s evidence, there is simply not the big events like sporting, 

cultural and otherwise that bring people to Christchurch much like 

there used to be.   20 

 

 Furthermore, events that used to be held in the Central City like the 

Buskers Festival are now held in Hagley Park and all of this impact 

negatively on the entertainment hospitality.   

 25 

 Fear has been increased by the Council’s support of policy 6.1.1.1.6 

and while it is no longer supported, the fact that it considered the policy 

appropriate to begin with is worrying.  We, as operators, have been 

forced to spend thousands and thousands of dollars on legal and expert 

fees in order to get to this point and now the Council finally accepts 30 

that that policy was inconsistent with the Recovery Plan and understand 

the implications that the policy would have on the entertainment and 

hospitality operators, property developers, building owners and the city 

generally. 

 35 

 This degree of policy change makes me as an investor, a business 

owner and an operator concerned as to what is going to happen next 

with the Council.  The positive protection of the investment in the 

entertainment and hospitality precincts needs to be contained in the 

District Plan.   40 

 

 The rules in the District Plan: I disagree with the evidence of Alastair 

Lawn and Andrew Willis and consider that there is a place in rules for 

the sale and supply of alcohol in the District Plan.  I have personally 

been through both the consenting and licencing process a number of 45 

times, as recently as last week, and experienced the differences first 
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hand.  For instance, as a licensee there is nothing I can do about traffic 

effects.  Traffic effects can, however, be dealt with as part of the 

resource consent process.  It is my view that amenity concerns under 

the RMA should be dealt with under the RMA rather than through the 

Sale and Supply of Alcohol Act and in light of that purpose of that Act.   5 

 

 Thank you. 

 

SJH:   Thank you. 

 10 

MS APPLEYARD:   Just another couple of follow up questions.  You have 

been sitting in the back, I have asked Professor Manthei about your 

liquor licence application that was heard last week I think. 

 

MR GIDDENS:   Yes, last Thursday. 15 

 

MS APPLEYARD:   And can you confirm that Mr Lawn is sitting as a 

decision maker on that matter? 

 

MR GIDDENS:   Yes, he is. 20 

 

MS APPLEYARD:   And would you like to just give us a very brief summary 

of what occurred at that hearing? 

 

MR GIDDENS:   Yes, it was a liquor licence renewal application that was 25 

adjourned from about 15 months ago to see whether issues in Victoria 

Street that were reported by the residents would dissipate which was 

my prediction and much of the hearing focused on that. 

 

 There was a lot of questioning about whether amenity effects can be 30 

considered under the Sale and Supply of Alcohol Act, those types of 

issues. 

 

MS APPLEYARD:   Just on that point; were there questions from the Panel 

about whether amenity effects can be dealt with under the Sale and 35 

Supply of Alcohol Act? 

 

MR GIDDENS:   Yes, there were. 

 

MS APPLEYARD:   And who were the questions directed to? 40 

 

MR GIDDENS:   Mr Buchanan asked me whether amenity effects could be 

considered under the Sale and Supply of Alcohol Act and Mr Lawn 

asked similar questions to the Council’s Liquor Licencing Officer. 

 45 

MS APPLEYARD:   And what was the Council Liquor Licencing’s answer? 
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MR GIDDENS:   That it has to be alcohol related - - - 

 

MS APPLEYARD:   It has to be, sorry? 

 5 

MR GIDDENS:   Alcohol related matters relating to amenity. 

 

MS APPLEYARD:   Carry on – so, anything else to say about that hearing?  If 

you briefly cover the Victoria Residents Association and what their 

concerns were. 10 

 

  [2.45 pm] 

 

MR GIDDENS:   Their concerns have been quite consistent, throughout the 

Hearings I have been involved in.  Concerns with people walking in the 15 

streets through the residential areas, people going back to their cars, car 

noises, traffic noise, mess, rubbish, litter, there were some photos that 

were provided of areas of vomit in the residential areas, I think there 

were two or three photos. 

 20 

MS APPLEYARD:   And what times did the vomit occur, do you know?  The 

times associated with that. 

 

MR GIDDENS:   From memory I believe they were late night - - - 

 25 

MS APPLEYARD:   After one? 

 

MR GIDDENS:   Yeah, 1.30, two, 3 o’clock was when they were reported, but 

just from memory. 

 30 

MS APPLEYARD:   Thank you.  Anything else you want to say about that? 

 

MR GIDDENS:   I think some of the discussion that we had at the hearing was 

regarding effects relating to resource management issues as opposed to 

being liquor licencing issues and that forum was probably not the 35 

correct forum to get a decision on that I believe, but there was a lot of 

discussion on it. 

 

MS APPLEYARD:   And you have yet to present closing in that case? 

 40 

MR GIDDENS:   Yes, correct.  That hearing is still open and I need to present 

final submissions and am waiting for the Council submissions as well. 

 

MS APPLEYARD:   Are you representing yourself at that hearing? 

 45 

MR GIDDENS:   Yes, I am. 
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MS APPLEYARD:   Thank you.  And just one thing I might be able to assist 

Commissioner Dawson with, with some questions.  You would be 

familiar with the resource consents and/or liquor licences granted for 

premises in Victoria Street? 5 

 

MR GIDDENS:   Yes, I am. 

 

MS APPLEYARD:   Now I am sorry, if I had thought about it I would have 

used yours as the example but I do not have yours photocopied but I 10 

will give you the documents and see whether they look familiar to you.  

So I am just going to ask you to look at three documents. 

 

SJH:   We start with eight.  The report decision can be Exhibit 8, the decision 

Exhibit 9 and the on-licence Exhibit 10. 15 

 

EXHIBIT #8 – REPORT/DECISION ON NON-NOTIFIED RESOURCE 

CONSENT APPLICATION CROTALUS LTD 

 

EXHIBIT #9 – RESOURCE CONSENT CALENDAR GIRLS PREMISES 20 

 

EXHIBIT #10 – ON-LICENCE SECTIONS 14 & 16  

 

MS APPLEYARD:   All right, well if we can take exhibit 10 first.  Do you 

know who Crotalus Limited, what they trade as? 25 

 

MR GIDDENS:   Yes, The Bog Irish Bar. 

 

MS APPLEYARD:   The Bog Irish Bar, they will be having a busy day today I 

suspect.  Does this look like other licences issued for Victoria Street, 30 

does it look like your licences? 

 

MR GIDDENS:   Yes, almost identical. 

 

MS APPLEYARD:   Almost identical.  Could you point out for me the 35 

conditions on that on-licence that deal with resident’s amenity? 

 

MR GIDDENS:   There is not really anything there that I would deem specific 

to amenity. 

 40 

MS APPLEYARD:   And just on the bit under duration, does this mean that 

this licence comes up again? 

 

MR GIDDENS:   Yes, it will. 

 45 
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MS APPLEYARD:   And just in general practice, how often do they come up 

for renewal again? 

 

MR GIDDENS:   Every three years. 

 5 

MS APPLEYARD:   So that involves another hearing and other - is that what 

you have been going through last week? 

 

MR GIDDENS:   Yes, it is. 

 10 

MS APPLEYARD:   Thank you.  And if we just look at Exhibit 8 and again 

this is a reference to Crotalus Limited, is that the resource consent 

decision related to The Bog? 

 

MR GIDDENS:   Yes, it is. 15 

 

MS APPLEYARD:   Are you familiar with this or something similar to you? 

 

MR GIDDENS:   Yes, I am very familiar. 

 20 

MS APPLEYARD:    You have got similar resource consent yourself? 

 

MR GIDDENS:   Yes, this consent is extremely similar to my consent. 

 

  [2.50 pm] 25 

 

MS APPLEYARD:    In fact, yours was one of the first, wasn’t it, post-

earthquake? 

 

MR GIDDENS:   Yes, it was probably the second or third. 30 

 

MS APPLEYARD:   Second or third, so if we go over near the back of the 

document – I am sorry, it does not have page numbers – but at the 

back, there is a document headed up, about five pages back, 

“Christchurch City Council Legal Opinion” – I will just make sure the 35 

Panel has got it.  If we start from the back, it is about five pages back. 

 

 Have you seen that document before? 

 

MR GIDDENS:   Yes, I have, it was actually - - - 40 

 

MS APPLEYARD:   Could you just lean into the microphone a little bit.  So 

can you tell me about that document? 

 

MR GIDDENS:   It was a legal opinion that was actually obtained as part of 45 

my resource consent application by the Council. 
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MS APPLEYARD:   So your resource consent application for which premises? 

 

MR GIDDENS:   That was for Tequila Mockingbird. 

 5 

MS APPLEYARD:   In 2012? 

 

MR GIDDENS:   Yes. 

 

MS APPLEYARD:   And can you tell the Panel what this legal advice is 10 

discussing? 

 

MR GIDDENS:   It actually reverted back to a discussion that we had with my 

own legal counsel at the time, and the Council’s legal team regarding, 

could offsite effects be taken into account as part of the resource 15 

consent processing. 

 

 And my view, as part of that, was yes, yes it can be, and my legal 

advice on that was yes it can be, but the Council proceeded to get their 

own legal comment on that, so that is essentially what they have done 20 

and the opinion confirms; that a bar associated with an activity of side 

effects can be taken into account under a resource consent. 

 

MS APPLEYARD:   And the conditions on the The Bog resource consent – 

where do we find those – sorry. 25 

 

MS DAWSON:   Page 13, 14. 

 

MS APPLEYARD:   You are ahead of me – are these familiar to you, they 

look like the ones on your resource consent, similar? 30 

 

MR GIDDENS:   Yes, they are, they are very similar. 

 

MS APPLEYARD:   The other document, number 9, the Casino Bar Limited, 

that is another resource consent decision more recently, what does that 35 

relate to in terms of the trading premises? 

 

MR GIDDENS:   So that is what I understand is Calendar Girls, the recent 

consent that was signed off by the Council. 

 40 

MS APPLEYARD:   That is the adult entertainment venue and brothel? 

 

MR GIDDENS:   Yes, it is. 
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MS APPLEYARD:   And if we go over to page 5 and 7 and decisions, you see 

the conditions there, are they the types of conditions you are familiar 

with? 

 

MR GIDDENS:   Yes they are. 5 

 

MS APPLEYARD:   I would ask you to go down to condition 9 on the 

Calendar Girls consent under the heading “Noise and Operational 

Management”.  There is a requirement there for the consent holder to 

have a Noise and Operational Management Plan.   10 

 

 Can you tell me something about the genesis of that condition, where it 

came from? 

 

MR GIDDENS:   Certainly can.  The Noise and Operational Management Plan 15 

is actually a phrase that I coined when I did my resource consent 

application originally. 

 

MS APPLEYARD:   Which year was that – 2012? 

 20 

MR GIDDENS:   Yes, the end of 2012 I believe it was. 

 

MS APPLEYARD:   So you came up with the concept of this management 

plan to deal with offsite effects? 

 25 

MR GIDDENS:   Yes, and it is a distinction between, you know, what 

everyone commonly knows is a Noise Management Plan which is 

commonly done by acoustic consultants where we include an 

operational element to that so it had noise matters plus operational 

components to it, and that was in response to the legal opinion and the 30 

issues that we were dealing with under my first resource consent, 

relating to offsite effects, that was to deal with noise and the offsite 

elements. 

 

MS APPLEYARD:   So this plan deals with those offsite matters that were 35 

covered in the Council’s legal opinion we have just- - -  

 

MR GIDDENS:   Yes, that is correct.   

 

MS APPLEYARD:   And if we go to those matters A through H, they are 40 

things like security staff, picking up rubbish, ensuring people do not all 

leave at once, do not linger and sing happily on the way home; there is 

complaints procedures, staff training awareness, are they all your 

ideas? 

 45 

MR GIDDENS:   Yes, they were. 
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MS APPLEYARD:   And you drafted the first of these offsite management 

plans? 

 

MR GIDDENS:   Yes, correct. 5 

 

MS APPLEYARD:   Thank you – If you could just answer any questions. 

 

SJH:   Ms Dawson. 

 10 

MS DAWSON:   Thank you, Mr Giddens.  It is good to have your practical 

examples. 

 

 I have seen, I think, from our previous Hearing the consent for The Bog 

and I noted in that one – which I think is 2013, so perhaps even after 15 

the one you have put out –that there was not much detail in that about 

what a Noise and Operational Management Plan should cover. 

 

 It does not even particularly say that it should cover offsite – you do 

not need to look at it, what I was going to ask you is, am I right in 20 

thinking that in the time between that consent in 2013 and the one that 

we have just been given for Calendar Girls in 2015, the sorts of 

conditions that are being imposed have moved on in terms of the level 

of detail and understanding of what a Noise and Operational 

Management Plan could cover, and in this case, shall cover? 25 

 

MR GIDDENS:   From what I understand, the document I prepared back in 

2012 was used as a general template for other resource consent 

applications – and I have actually got a copy of that here if that is of 

any assistance. 30 

 

 But those conditions that have been imposed on the resource consents, I 

think you are quite correct, they have moved on from that, but I 

understand they would have been developed specific to each premise. 

 35 

 When my resource consent went through in 2012, it was quite – I guess 

quite early after the earthquakes so there was a very different 

environment versus where you have got now, because there has been a 

lot of change, so maybe that is a most recently application, the 

condition reflects that. 40 

 

MS DAWSON:   Yes, and am I right in understanding that not only does the 

Noise and Operational Management Plan in these conditions, and 

presumably in the ones that have been prepared, meant to cover how 

the noise conditions would be ensured to be met, in other words, what 45 

mechanism specific to that premises would be undertaken to ensure the 



 Page 881 

  

Ch6: General Rules and Procedures Commenced 11.03.16 

noise limits onsite are not exceeded, and then also all these other offsite 

matters that are much harder to put in standards but could be written in 

a management plan? 

 

MR GIDDENS:   That is correct, and if you look at the noise element to things, 5 

if you are at your resource consent stage you need to comply with the 

noise standards, that is putting measures in place like calibrating noise 

systems, having windows closed at certain times, and then the 

operational element, quite often they have included managing queues 

outside, my one specifically has a 30 metre radius around the premise 10 

where my staff have to go round at the end of night and look for mess 

and bits and pieces and clean it up, and that is all part of that 

operational offsite element. 

 

MS DAWSON:   And if there was not a resource consent and therefore not 15 

either conditions or a noise management plan as part of those 

conditions; in terms of even offsite noise, am I right thinking there 

would just be a standard in the Plan somewhere that said you should 

not exceed that noise. 

 20 

 And would that be for you as an operator’s point of view and also from 

people receiving that noise, it is more difficult to know whether or not 

you are meeting or exceeding those noise standards as opposed to 

meeting the conditions specific to your site that have been worked out 

to ensure that? 25 

 

MR GIDDENS:   That kind of touched on a little bit of what I have put in my 

evidence – It might be probably the planner in me coming out a little 

bit, but I like having the paperwork to say what I can and cannot do. 

 30 

 And again, I do not want to delve into planning evidence, but in that 

capacity I do deal with a lot of people who are operators that just do not 

have any idea about what their obligations are, because at the outset 

they might not have actually required a resource consent in certain 

circumstances.  So if you are not aware of that rule in the City Plan or 35 

District Plan, you are very unlikely to be aware of the need to comply 

with it unless you have resource consent because people are generally a 

lot more aware of resource consents than just general planning rules. 

 

MS DAWSON:   And even if you did know that there were noise conditions to 40 

be met, you would not have a noise meter at the nearest residential 

property, it would be unlikely to have that. 

 

MR GIDDENS:   We do. 

 45 

MS DAWSON:   You do? 
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MR GIDDENS:   We have an onsite noise meter but generally, no. 

 

MS DAWSON:   Whereas if you had conditions that said when you had to take 

the people out of your outside areas, when you needed to have your 5 

door shut, what sort of windows you had to have; then those are the 

more practical conditions that could come through the conditions of 

consent or a management plan for an operator? 

 

MR GIDDENS:   Yes they are. 10 

 

MS DAWSON:   Yes.  And so just on one other matter, the Victoria 

Neighbourhood Association have counted you to a certain extent in 

terms of whether the situation has got better in Victoria Street, and they 

contend that although things may have got better, that there still are 15 

issues – I mean, they still say that there are things to complain about, 

there are antisocial behaviour and noise issues right through, I think, in 

the evidence through to 2015.   

 

 Now whether or not you agree that they have got a lot better or 20 

somewhat better or completely better; as an operator in an area like 

Victoria Street, do you agree that the residents and the operators need 

to work out how to get along and to coexist and that there are 

responsibilities on both sides? 

 25 

  [3.00 pm] 

 

MR GIDDENS:   I certainly do – I have been living nearby for two and a half 

years and just recently purchased a place back in August 100 metres 

away from the bars so I am very much in the thick of it from an 30 

operational perspective and as a resident perspective as well. 

 

 I think there is a clear lack of understanding as to what is related to bar 

issues and what is related to general issues with living in the central 

city.  I think there is quite a lot of blurring of the lines, and that is no 35 

criticism of the residents at all, it is just the fact that there are two 

complicating processes going on.  That is why I think there does need 

to be some streamlining. 

 

MS DAWSON:   After one in the morning, how many people wandering 40 

around the Victoria Street area that could potentially be noisy or 

potentially engaging in antisocial behaviour would not have been to a 

premises that served alcohol? 

 

MR GIDDENS:   I tend to agree with that; probably most of the people around 45 

the around the area would have been at a restaurant or a bar. 
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MS DAWSON:   Some form of - - - 

 

MR GIDDENS:   It is difficult though because you do have Montreal Street 

which is a very main thoroughfare out of the city and a lot of people do 5 

go down that street.  Whether they have been to somewhere else in 

town going through the city, you do get a lot of disturbance on 

Montreal Street. 

 

MS DAWSON:   Yes, it could be from further back in town. 10 

 

MR GIDDENS:   And it is difficult for me, one as a resident, and secondly as a 

licensed premise operator to ascertain whether that is an issue from 

someone walking out of a bar or whether it is an issue from someone 

that has been in the area.  A lot of the time I put it down to the central 15 

city effect but then there will be times when it probably is a bar issue.  

There are two separate things I think. 

 

MS DAWSON:   All right, thank you very much.  Thank you for your help. 

 20 

SJH:   Thank you.  Mr Daysh? 

 

MR DAYSH:   Yes, thank you Mr Giddens.  I just have a few geography 

questions and could we have page 17 of Mr Giddens’ evidence, it is a 

diagram? 25 

 

 And these questions are on the basis that I do not live in Christchurch 

and do not know this area well at all.  That might be page 18, can you 

take me to page 17 which I think might be clearer?  Page 17.   

 30 

 All right, so the precinct is outlined by red. 

 

MR GIDDENS:   Yes, that is correct. 

 

MR DAYSH:   And the red blobs are where there is licensed premises.  Is that 35 

what that shows? 

 

MR GIDDENS:   Yes, I might just actually look at my version, it is just a little 

bit clearer, I just cannot read the text there. 

 40 

MR DAYSH:   It is on page 17. 

 

MR GIDDENS:   Okay, yes, the left hand side the red blobs were premises pre-

earthquake. 

 45 

MR DAYSH:   Yes. 
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MR GIDDENS:   Right hand side was post-earthquake. 

 

MR DAYSH:   Post-earthquake, okay that is good.  And just your first question 

about Montreal Street being a thoroughfare, is that sort of a walking 5 

thoroughfare in and out of town?  It looks like a pretty main road. 

 

MR GIDDENS:   It is one-way. 

 

MR DAYSH:   Yes. 10 

 

MR GIDDENS:   And actually it is quite relevant just I think as of Saturday the 

Council has just changed the speed limits in the central city to 30 km/h 

but actually that stretch of Montreal Street is exempt so it is 50 km/h 

still and from my understanding again of the central city planning 15 

framework that is actually supposed to be a thoroughfare out of the 

city, one of the main routes. 

 

MR DAYSH:  So when you talk about thoroughfare it is a traffic thoroughfare? 

 20 

MR GIDDENS:   Yes. 

 

MR DAYSH:   And Victoria Street seems pretty wide to me as well and lots of 

lanes, is that a busy thoroughfare or has that been slowed down? 

 25 

MR GIDDENS:   It has been slowed down to 30 km/h and during the night and 

day it is quite slow anyway.  I would not call it a racecourse or 

anything like that. 

 

MR DAYSH:   Yes. 30 

 

MR GIDDENS:   But it does actually look wider than what it is, it is just two 

lanes. 

 

MR DAYSH:   Looking at the screen the right hand side, that is a residential 35 

area, that is where you live, somewhere in there is that right? 

 

MR GIDDENS:   Yes that is correct I am the second street back. 

 

MR DAYSH:   Second street back, and on the left hand side there are some 40 

other residences in behind some of the Victoria Street buildings, is that 

right? 

 

MR GIDDENS:   Yes.  Much further down on that plan. 

 45 
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MR DAYSH:   Okay, and parking, when people come to this area where do 

they park and walk from, or walk to? 

 

MR GIDDENS:   Now?  There are quite a few parks available on Victoria 

Street.  18 months ago it was quite congested around Montreal Street, 5 

just by virtue of more people I think being in the area and road works 

as well but those two streets have got quite the capacity to take car 

parks. 

 

MR DAYSH:   And is this area still under reconstruction significantly from the 10 

earthquake? 

 

MR GIDDENS:   I would not call it significantly now.  It has been quite well 

developed post-earthquake because it was one of the first places that 

was available to develop because they did not have a red zone cordon 15 

up as long as other areas in the city. 

 

  [3.05 pm] 

 

 So in terms of again what we were dealing with two years ago versus 20 

now, there is only a handful of vacant sites really in the northern end of 

Victoria Street and probably about the same amount of vacant sites on 

the southern end. 

 

MR DAYSH:   All right that is really helpful, thank you. 25 

 

MR GIDDENS:   Thank you. 

 

SJH:   Thank you.  Ms Huria? 

 30 

MS HURIA:   No questions. 

 

SJH:   Judge? 

 

JUDGE HASSAN:   No, no questions, thank you, sir. 35 

 

SJH:   Anything arising, Ms Appleyard? 

 

MS APPLEYARD:   No, sir. 

 40 

SJH:   Thank you, Mr Giddens, you may stand down. 

 

MR GIDDENS:   Thank you. 

 

<THE WITNESS WITHDREW [3.05 pm] 45 
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SJH:  We will hear Mr Bonis’ highlights before we take the afternoon 

adjournment, thank you. 

 

MS APPLEYARD:   Thank you. 

5 
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<MATTHEW BONIS, affirmed [3.06 pm] 
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<EXAMINATION BY MS APPLEYARD [3.06 pm] 

 

MS APPLEYARD:   You and I are going to be thoroughly sick of each other 

by the end of this.  I will just ask you to confirm that your full name is 

Matthew William Bonis? 5 

 

MR BONIS:   It is. 

 

MS APPLEYARD:  You are an associate at Planz Consultants in 

Christchurch? 10 

 

MR BONIS:   I am. 

 

MS APPLEYARD:   You have the qualifications and experience set out in 

your evidence-in-chief dated the 17 February 2016? 15 

 

MR BONIS:   I do. 

 

MS APPLEYARD:   And you have provided a statement of evidence dated the 

17 February 2016. 20 

 

MR BONIS:   Yes. 

 

MS APPLEYARD:   I cannot remember if you provided your rebuttal. 

 25 

MR BONIS:   Yes, dated 25 February. 

 

MS APPLEYARD:   25 February 2016.  I would ask you to confirm that both 

of those documents are true and correct? 

 30 

MR BONIS:   They are but with just a couple of corrections that I would like to 

take the Panel through, if I may. 

 

 Within my evidence-in-chief dated 17 February at paragraph 18.2 

instead of “remove” it should say “retain the sale of alcohol rules and 35 

retain an objective and policy”. 

 

MS APPLEYARD:   Yes, that is quite a significant change that one is it not? 

 

MR BONIS:   No I know, it is contextually correct within the options that are 40 

provided. 

 

MS APPLEYARD:   Yes. 

 

MR BONIS:   And with that I confirm. 45 
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MS APPLEYARD:   Thank you – the document that has been provided to the 

Panel this morning; would you like to give your highlights package 

first and then explain it, or would you like to explain it and then do 

your highlights package, which way round would you like to do it?   

 5 

 Perhaps do your highlights first. 

 

MR BONIS:   I think I will do the summary. 

 

SJH:   Given the movement I think it is better to explain the document first 10 

which may curtail the rest of it. 

 

MS APPLEYARD:   Yes. 

 

MR BONIS:   So the purpose of the document was to see whether or not the 15 

planners could get together and agree an agreed suite of objectives, 

policies and rules given I guess the fluid nature of where the provisions 

have been throughout the evidence. 

 

 So, essentially the planning witnesses agree to the tabled objectives.  In 20 

my view that is the appropriate way of achieving the purpose of the Act 

if provisions are retained in terms of Section 6.9.   

 

 In terms of the objective itself specifically it references what I have 

described in evidence as being anchored back to the enabling function 25 

of part 2 as subject to the Section 52C duties.  The objective foundation 

is from the notified objective with clause A stemming from the 

Pacific Park submission.  The objective provides an appropriate nexus 

for the subsequent policies and rules that follow. 

 30 

 Policy 6.1.1.1.1 stems from the notified proposal and the Pacific Park 

submission, importantly, it helps to achieve objective 15.1.5, 

encouragement in precincts, as per the minute issued from the Panel 

last week or the week before; objective 14.1.14 as to residential 

amenity and objective 3.3.8 as to the function and viability of the 35 

central city and I consider those provisions consistent with the 

Central City Recovery Plan. 

 

 There are no amendments to the rules from the notified proposal.  

There is agreement between the planners that discretion matter 6.9.3.2 40 

which relates to compliance issues can be deleted on the basis that that 

matte is considered under the wider discretion around amenity and 

could provide an incentive for vexatious complaints and adds a 

subjective matter in terms of the determination of consents. 

45 
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  [3.10 pm] 

 

 The framework was essentially put together on Monday and was 

polished over the last few days and I understand provided to the Panel 

this morning. 5 

 

MS APPLEYARD:   And if I could just ask to take you to the attachment A, 

rebuttal Mr Bonis – and what Mr Laing rather unkindly refers as the 

“Appleyard clause” – that is the additional words that there, or 

thereabouts, that Pacific Park seek to be added, in A somewhere? 10 

 

MR BONIS:   That is my understanding, yes. 

 

MS APPLEYARD:   And that is largely plagiarised from the objective in the 

Central City Recovery Plan, in terms of the words used? 15 

 

MR BONIS:   In a specific sense, yes; it is more focused in terms of the 

entertainment and hospitality precincts, but in a general sense, yes. 

 

MS APPLEYARD:   And your understanding is what the submitter is seeking 20 

is specific comfort that the Plan is not seeking to undermine existing 

sunk investment or the viability of that sunk investment in hospitality, 

that this what the submitter is after? 

 

MR BONIS:   I understand that this what Pacific Park is after, yes. 25 

 

MS APPLEYARD:   And your understanding is that the objection to it 

amongst the planners is 1) it is not necessary and 2) as to where it 

would sit in the plan if it goes in, is that a summary of the position? 

 30 

MR BONIS:   Yes. 

 

MS APPLEYARD:   Thank you.   

 

SJH:   Thank you.  We will take the afternoon adjournment and come back to 35 

cross-examination and the Panel questions, thank you. 

 

ADJOURNED [3.12 pm] 

 

RESUMED [3.32 pm] 40 

 

SJH:   Thank you. 

 

 Mr Laing, we have been looking at the schedule and what I am trying 

to achieve is to complete the hearing on 23 March – which at the 45 
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moment is a very long day – to give staff and everyone else a chance to 

break a day earlier for Easter. 

 

 Staff have been making enquiries on bringing some matters forward to 

tomorrow afternoon and they were looking at Outdoor Lighting but we 5 

are told there is a witness of yours, Mr McKenzie. 

 

MR LAING:   We have contacted him.  He is not available tomorrow.  I have 

not explored the reasons but he - - - 

 10 

SJH:   Well, I can only presume it is another hearing. 

 

MR LAING:   What it is I cannot, unfortunately, comment further.  If he says 

he is not available I cannot bring him here. 

 15 

SJH:   How would it impact if we heard the other two witnesses, which are 

both local and (INDISTINCT 1.29) witness. 

 

MS APPLEYARD:   I can probably assist with that so - - - 

 20 

SJH:    And have Mr McKenzie last next week.  I mean, Ms McLaughlin’s here 

anyway. 

 

MR LAING:   I am just trying to find the other two witnesses – Is he down for 

Monday at the moment, isn’t he? 25 

 

SJH:   No, we are talking about the 23rd.  Monday we can’t because I have 

commitments in Wellington on Monday. 

 

MR LAING:   Yes. 30 

 

SJH:   Wednesday 23 March, under “Outdoor Lighting and Glare”, so your 

three witnesses, Mr McKenzie who cannot come tomorrow so that is 

fine,  Ms McLaughlin, who is already here. 

 35 

MR LAING:  She is generally available, sir, yes. 

 

SJH:    Mr Willis, who is already here and the other one, Mr Purves from the 

Port and counsel involved are yourself and Ms Appleyard.   

 40 

MR LAING:  That is going to be workable if Ms Appleyard - - - 

 

MS APPLEYARD:   Am I the only cross-examiner, I am sorry I did not have 

this page in front of me so. 

 45 
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SJH:   You are, you are the cross-examiner for Lyttelton Port and then the 

Council and the Crown have questions of Mr Purves. 

 

MS APPLEYARD:   Yes, so which one is the one that Mr Laing does not have 

available? 5 

 

SJH:   Mr McKenzie – I don’t know how you pronounce him. 

 

MS APPLEYARD:    I can certainly come and do the cross-examination of 

who is available.  I need to obviously make enquiries of Mr Purves and 10 

I have been here so I have not done that yet but I can do that. 

 

  [3.35 pm] 

 

SJH:   But he is local, isn’t he? 15 

 

MS APPLEYARD:   He is.  I am aware he has been out of the country.  I am 

fairly sure he is back but I don’t know.  If you would like me to make 

that enquiry - - - 

 20 

SJH:   But you would be able late tomorrow after afternoon tea to cross-

examine Ms McLaughlin and Mr Willis? 

 

MS APPLEYARD:   Yes, I can do that if I can get Mr Purves here, I will. 

 25 

SJH:   All right, well, we will proceed on that basis.  We will bring those three 

witnesses forward subject to confirmation from Ms Appleyard.   

 

MR LAING:   Chair, is that all you are bringing forward? 

 30 

SJH:   Well, we were looking at some other matters but I think the evidence 

that has suddenly come in from Ms McLaughlin has upset Mr Nixon 

and he wants to make some sort of application.  I have no idea what it 

is. 

 35 

MR LAING:   Sir, I was going to raise that.   

 

SJH:   He is very exercised apparently. 

 

MR LAING:   Ms McLaughlin has got quite a lot of work to do to compile a 40 

scheduled list, the ones that she agrees to, the ones she does not agree 

to so we can narrow that dispute down but she will be very busy 

tomorrow anyway. 

 

SJH:    Well, we will leave that for Monday but I think she obviously needs to 45 

sit down with Mr Nixon and work through it rather than - - - 
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MR LAING:   I think she has been trying to, sir. 

 

MS APPLEYARD:   Is that my Mr Nixon?  Who is he appearing for?   

 5 

SJH:   This is for the Alpine Presbytery - - - 

 

MS APPLEYARD:   Yes, that is my one. 

 

SJH:   But you are not down as counsel. 10 

 

MS APPLEYARD:   It may well be, they are asking - - - 

 

SJH:   You are for the Western Baptist Association? 

 15 

MS APPLEYARD:   No, I am for the Church Property Trust. 

 

SJH:   The Grace Vineyard Church, are you for them? 

 

MS APPLEYARD:    Well, I am for the other ones.  I have seen emails from 20 

him so I will see if I can assist with that. 

 

SJH:   And the Catholic Bishops. 

 

MS APPLEYARD:   That is who I am there for. 25 

 

SJH:   We will leave those for Monday. 

 

MS APPLEYARD:   Mr Bonis is Mr Nixon, I will call him (INDISTINCT 

2.03) change his name. 30 

 

JUDGE HASSAN:   Sounds a very nuanced situation.   

 

SJH:   All things to all people, Mr Bonis.  Mr Bonis, you are still on your 

previous oath, do you understand that? 35 

 

MR BONIS:   Yes, sir. 

 

SJH:   Okay, thank you.   

 40 

MR LAING:   Sir, I have no questions in view of Mr Bonis’ updated statement. 

 

<CROSS-EXAMINATION BY MR ALLEN [3.37 pm] 

 

MR ALLEN:   Thank you, sir, just firstly, afternoon, Mr Bonis. 45 
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MR BONIS:   Good afternoon. 

 

MR ALLEN:   The change you made just before the break to paragraph 8.2, 

did you just become aware of that today? 

 5 

MR BONIS:   Yes, this morning, when reading over my evidence. 

 

MR ALLEN:   Okay, and moving then to paragraph 72 of your 

evidence-in-chief there you accept the Crown’s position to remove the 

rules and you accept that based on your consideration that irrespective 10 

adverse effects can be appropriately considered by the 

Replacement Plan in terms of the zoning framework in the Nuisance 

regime as to noise exposure and  insulation, don’t you? 

 

MR BONIS:   Yes, but the preconditions of both of those options was that 15 

option 1 was predicated on the basis that the Panel was satisfied that 

there would otherwise be duplication with option 2 identifying that if 

the Panel was not satisfied that an offset should be proposed and that 

was the purpose of putting that rule set there and why 18.2 was relevant 

in that context.   20 

 

MR ALLEN:   And turning to duplication or vacuum which is the word you 

might use within the rules, turning to your rebuttal evidence, you again 

supported the approach by the Crown – and this is at paragraph 22 but 

only insofar as the relevant adverse effects of late night trading is 25 

managed.  Is that correct? 

 

MR BONIS:   Yes, by the other provisions in the Plan and that includes the 

licensing under the Sale and Supply of Alcohol. 

 30 

MR ALLEN:   That is right and the only potential vacuum or gap you identify 

in your rebuttal evidence is traffic effects, isn’t it? 

 

MR BONIS:    No, I think I went further than that and also identified that there 

are issues around at paragraph 16, other offsite amenity issues 35 

associated with controls around (INDISTINCT 4.35) conditions as to 

staggered closing and also review conditions pursuant to section 128. 

 

MR ALLEN:   So, paragraph 16 there, the evidence of Mr Guinness (ph 4.50) 

and Bremner and that was the Noise Operational Management Plans 40 

that we have seen this morning. 

 

MR BONIS:   Correct. 

 

MR ALLEN:  Staggered closings and review conditions so those are the gaps 45 

as you see them? 
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  [3.40 pm] 

 

MR BONIS:   Based on the material that I have read, yes. 

 5 

MR ALLEN:   And am I correct then that you are not concerned about traffic 

being a vacuum or a gap? 

 

MR BONIS:   I identified at my paragraph 22 that one of the issues as a 

consequence of moving the traffic generation and traffic parking 10 

standards away from the Central City zones, is that there is a 

prospective effect associated with late night licensed premises in terms 

of those provision that would no longer be picked up in the Plan. 

 

MR ALLEN:   And your concern specifically is late night parking and late 15 

night traffic generation controls, isn’t it? 

 

MR BONIS:   In relation to those activities, yes. 

 

MR ALLEN:   And in the Central City hearing the evidence of Mr Barr on 20 

behalf of the Crown was that transport effects of the Replacement Plan 

had been modelled at a Central City-wide level and an efficient 

network had been provided, wasn’t it? 

 

MR BONIS:   I wasn’t in attendance at that hearing, so I will have to take your 25 

word on that.   

 

MR ALLEN:   Are you aware of any network traffic generation issues after 

11 pm at night? 

 30 

MR BONIS:   I think that is dealing with a different effect.  The modelling 

would deal with the efficiency of the transport network as a whole.  

The perspective that I am raising is in relation to the movement of 

vehicles specifically related to the activities onsite, the slamming of 

doors, cars parking being generated in adjoining residential areas, those 35 

sorts of aspects not the strategic modelling of whether the networks 

would flow or otherwise but again I don’t know the nuances in terms of 

how that modelling was done. 

 

MR ALLEN:   And in terms of the issue about late night parking; there is no 40 

evidence that is before this Panel in this hearing that late night parking 

is an issue, is it? 

 

MR BONIS:   Yes, I would agree with that. 

 45 
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MR ALLEN:   So those are the gaps, the paragraph 16 of your rebuttal and the 

traffic, any other gaps? 

 

MR BONIS:   Not that I have raised in evidence, no. 

 5 

MR ALLEN:   Okay, turning now to the conferencing statement that was 

provided today, just firstly to be clear you are supporting now the rule 

framework starting at page 2 of that statement?  And I apologise, I had 

to print this off in a hurry and I am not sure my pages might match 

everyone else’s – but page 2 it starts “Agreed revised proposal for 10 

section 6.9 where retained”? 

 

MR BONIS:   Yes. 

 

MR ALLEN:   And then back on the front page, you do however seem to 15 

support that but acknowledge that there is still a place in the objective 

and policy framework for further articulation of the role and function of 

the entertainment and hospitality precincts, don’t you? 

 

MR BONIS:   That is correct and that relates specifically to the Pacific Park 20 

counsel objective that is appended at the back of that agreed statement. 

 

MR ALLEN:   So are you saying that you support that Pacific Park amendment 

as the further articulation and role of the function of the entertainment 

precinct? 25 

 

MR BONIS:   No, I do not. 

 

MR ALLEN:   And just looking if I may at the appendix A or the I think we 

are calling it Ms Appleyard provision. 30 

 

SJH:   You mean the Minister’s words? 

 

MR ALLEN:   Well, sir, that is one question but it was put to you by my friend 

that that has been largely plagiarised from the CCRP, do you recall 35 

that? 

 

MR BONIS:   I recall her making that statement this afternoon, yes. 

 

MR ALLEN:   And is it right that you are referring to objective 12.3 of the 40 

CCRP in appendix 1? 

 

MR BONIS:   I didn’t make the statement, Ms Appleyard did. 

 

MR ALLEN:   Okay, could we please pull up objective 12.3 of appendix 1 45 

onto the screen.  Is it that objective there, would that be the one that 
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could potentially be the one that you or Ms Appleyard used to come up 

with this proposed provision, “That to enable the efficient use and 

continued viability of the physical resources of the Central City and 

promote the economic success and vitality of the area”? 

 5 

  [3.45 pm] 

 

MR BONIS:   I cannot answer on Ms Appleyard’s behalf; I assume that that 

was the genesis of the provision. 

 10 

MR ALLEN:   That objective does not contain any reference to entertainment 

hospitality precincts, does it, Mr Bonis? 

 

MR BONIS:   No. 

 15 

MR ALLEN:   And that objective applies solely to the Central City not across 

the whole district, doesn’t it? 

 

MR BONIS:   Correct. 

 20 

MR ALLEN:   No further questions, thank you, sir. 

 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:   Thank you, Mr Bonis.  Sorry, I am getting a bit tired so my 25 

questions might not be great. 

 

 I have just listened to your exchange with Mr Allen and I am sorry I am 

still not a hundred percent sure what, having looked at both your 

evidences, what your preference as a planner is for your preferred way 30 

to manage the potential for premises that have – late night licensed 

premises and manage their interaction and potential effects on 

residential areas. 

 

 Is it your preference that that be done through the resource 35 

management processes and a resource consent, or is it your preference 

that it is left to the Sale of Liquor Act? 

 

MR BONIS:   My preference is the former; that it be dealt with in terms of the 

resource management context. 40 

 

MS DAWSON:   All right, so I do not need to ask you my other questions then 

on that matter.   

 

 Can we look at this word “manage” please that we discussed a bit 45 

earlier this hearing and the way that the planners have agreed to use it 
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in the policy, and the policy says “manage the adverse effects of late 

night premises on the amenity of residential areas” and then it says 

“by” and it has got a couple of different things there. 

 

 Am I right in recalling – and I just want a yes or no answer to this bit – 5 

that you thought that manage was all right in a policy even though it is 

not very specific as long as it then went on to say more specific things 

that should be done? 

 

MR BONIS:   Yes. 10 

 

MS DAWSON:   So in this case, the first one for example is “encouraging late 

night premises to locate in entertainment precincts ensuring adverse” – 

so there are three things there and what I am concerned about is that the 

point of encouraging late night premises to locate in precincts, for 15 

example, is to achieve something.  It is not just for its own sake, it is to 

achieve something and presumably it is to achieve the first words of the 

policy.  In other words; in order to do something about the effects of 

premises on amenity we want to encourage them to go into precincts.   

 20 

 Now, the way it is written at the moment what it is that is to be 

achieved is just the management of adverse effects, do you see what I 

am saying? 

 

 And I am wondering whether, if you could think about this, in a policy 25 

sense even though there are some clauses under the first phrase headed 

with the word “manage” it still does not tell you the end or the purpose 

for those other directions other – I think people said “broad”, “vague”, 

“unspecified”, “manage” – and is that sufficiently directive for a 

policy? 30 

 

MR BONIS:   No, I would agree it can be improved. 

 

MS DAWSON:   So to do that improvement, am I right in thinking that a 

decision has to be made about to what extent that the management 35 

occurs, or what is the outcome from the management that is to be 

achieved by encouraging entertainment facilities in precincts for 

example? 

 

MR BONIS:   Correct. 40 

 

MS DAWSON:   And so that is a policy directive and do you have any 

guidance for us on what is an appropriate level of management or are 

there other words there, I mean what? 

 45 
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MR BONIS:   Yes, so in terms of putting those clauses together it was really 

about the three operating collectively in terms of managing the adverse 

effects of late night on licensed premises across the city as a whole 

because it is not just in relation to the precincts; the policy has to cover 

for all late night premises. 5 

 

 So it was about managing those effects in three ways.  First and fore 

mostly sort of agglomerating where they are located within the Central 

City is a way of managing those effects.  Clause 2 is important across 

the district as a whole in terms of ensuring those adverse effects on 10 

residential activities are consistent with whatever the receiving 

environment expectations actually are. 

 

  [3.50 pm] 

 15 

 And then clause 3 and there is a note behind that in relation to the 

Central City – the additional acoustic insulation requirement which 

relates back to the parallel rules for that. 

 

 So it was about all those three clauses operating collectively in terms of 20 

how the management of adverse effects of late night premises would be 

undertaken. 

 

MS DAWSON:   So if you read A and 2 together for example, first of all it 

says “manage the adverse effects of late night premises on amenity of 25 

residential areas by ensuring that adverse effects of amenity on 

residential areas are managed to a level consistent with…” 

 

 So we are sort of doubling up there that the middle – does the number 2 

provide a little bit more guidance as to what the whole policy is 30 

intended to be about, do you think? 

 

MR BONIS:   Yes and perhaps the solution is to move 2 up into A in terms of 

the actual management response and then having - - - 

 35 

MS DAWSON:   Well I do not want to rush you into making amendments on 

the hoof, because that does not work anymore than writing them by 

committee. 

 

MR BONIS:   No and I can only apologise.  It was done very quickly in the 40 

backdrop of the other hearings that we have all been attending. 

 

 So I think the wording could be improved.  I think that there is a 

general consensus by all the planners involved to provide the Panel 

with a framework that is fit for purpose.  The concerns that you have 45 
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raised are valid and I think with a bit more time they could be polished 

within that. 

 

MS DAWSON:   Yes, because given the other exchanges in the previous part 

of this hearing I think all the planners have agreed that “manage” in 5 

itself is not a sufficient direction for a policy, it does not provide 

enough clarify and guidance.  I think it would be good if the planners 

could have another look at what outcomes, what is to be achieved 

through this policy.  Because it is not just writing rules, because those 

are the means to do it, but it is what is it that the rules are intending to 10 

achieve in order to meet the objective. 

 

MR BONIS:   Which is the outcome.  Yes, no, I understand.  It is a valid 

concern. 

 15 

MS DAWSON:   All right, I will just check my notes here.  No, thank you that 

is all, thank you very much. 

 

SJH:   Thank you.  Mr Daysh? 

 20 

MR DAYSH:   Yes.  I am going to perhaps focus in a little bit more about 

some of these words specifically which might help with look at these.  

Either you could put a ring around some words for me or if you have a 

highlighter you could do that.   

 25 

 So looking at the policy 6.9.1.1.1 and starting with A, do you want to 

put a ring around “manage the adverse effects” for a start in A?  And 

the word “by” at the end of that A.  And then under (1) highlight the 

word “encouraging:” and then in (2) highlight the word “ensuring 

adverse effects”, and then “managed”, and then “with the anticipated 30 

outcome” in (2) then finally “requiring” in (3). 

 

 So I am quite troubled by the policy, as I was yesterday with the word 

“manage” in the policies.  So just reading through what I have 

highlighted, so for A(1) it says “manage the adverse effects by 35 

encouraging” – so that is encouraging the location, so there is a doing 

thing there, is there not? 

 

MR BONIS:   Yes. 

 40 

MR DAYSH:   But the second one, you have “managing the adverse effects by 

ensuring adverse effects are managed with the anticipated outcome”.  

Now there is two “manages” there and what is the anticipated 

outcome?  I think you could argue that uphill and down dale. 

 45 
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MR BONIS:   Yes.  And the purpose of that was simply to try and have some 

policy recognition because otherwise the issue that we fall on was 

trying to identify particular receiving environments and particular 

hospitality and entertainment precincts and then suddenly that draws us 

back into the supply and sale of alcohol in the LAP in terms of the role 5 

and function of what these things are supposed to do.   

 

 So there was a concern that if we get too prescriptive we start to 

overlap the purpose of that legislation and if we are too general we 

have got exactly the same issues that you are raising with us now so I 10 

think that balance can be better met.  I understand the concern. 

 

  [3.55 pm] 

 

MR DAYSH:   Can you just clarify what the anticipated outcome is? 15 

 

MR BONIS:  The anticipated outcome was essentially some way of 

recognising what the zone outcome and the sort of nuisance provisions 

associated for those particular zones or the locations for where these 

facilities would be located. 20 

 

 So for example, again they are city-wide provisions.  If a premises was 

to locate within a Residential zone that anticipated outcome of that 

receiving environment is substantially from if it was in a Commercial 

zone.  So it was a way to try and recognise that but I accept that the 25 

wording could be improved substantially. 

 

MR DAYSH:   But looking again at the words, (a) “manage the adverse effects 

by…”, and at number (3) “requiring”; that is a doing thing is it not, it is 

actually quite directive, so what I understanding (INDISTINCT 0.55) 30 

 

MR BONIS:   Yes and there is a specific rule that relates to that in terms of 

within 75 metres of those particular precincts there is an acoustic 

attenuation rule.  So it is quite directive in terms of the link. 

 35 

MR DAYSH:   Linking rule, yes.  All right then I think you have agreed that 

there is perhaps some work to do but that one really troubles me, and 

the word “manage” I think you perhaps agreed with me yesterday, it is 

often quite useful in an objective but when you are getting down to the 

specifics of a policy that is going to be looked at in quite a lot of detail 40 

on resource consent applications and by decision-makers - - - 

 

MR BONIS:   Yes, I indicated yesterday and I agreed today that it is only 

useful providing these qualifiers are quite directive provisions under 

that in terms of how that is to be undertaken. 45 
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MR DAYSH:   In linking to the rules because the rules are the means to the 

end, yes. 

 

MR BONIS:   Yes, yes. 

 5 

MR DAYSH:   Okay, thank you. 

 

MR BONIS:   Thank you, sir. 

 

SJH:   Thank you.  Ms Huria? 10 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Judge? 

 15 

JUDGE HASSAN:   Mr Bonis, just a couple of areas.  Just I want to pick up on 

your discussion with Mr Allen please and if you could go to the change 

you made to paragraph 18.2 again just to orientate yourself. 

 

 Now my understanding from how you introduced that at the beginning 20 

was that it was effectively a typographical error and that your opinion 

had not changed, which surprised me because when I read your 

evidence, for instance paragraph 69, you talk about amenity effects and 

you commence that sentence with, “Any residual concern I have”, 

which I took as you saying, well look if there is anything else I cannot 25 

think of it is relatively minor.   

 

 And then in your paragraph 74 you say in regard to option 2, “If the 

Panel considers there remains merit”, which I took consistent with your 

paragraph 69 and your original wording of paragraph 18.2, is the 30 

position not, well can you please clarify for the record whether it is a 

typographical error or a change, albeit perhaps a subtle one, of your 

opinion? 

 

MR BONIS:   No, sir, it is certainly the former. 35 

 

JUDGE HASSAN:   So I misunderstood your evidence just as Mr Allen did? 

 

MR BONIS:   Yes and - - - 

 40 

JUDGE HASSAN:   Right. 

 

MR BONIS:   Paragraph 77 was to flow on from the objectives and policies, 

how they are changed under the heading of option 2, and paragraph 77 

identified that Pacific Park had not sought to amend the rules and when 45 
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I was drafting this evidence the purpose was that the rules would then 

flow on, they did not require any amendment. 

 

JUDGE HASSAN:   All right.  Just one other matter, I think everything else 

has been covered.  I have just got one other issue I think with your 5 

evidence. 

 

 So we go to paragraph 73; when I read the second word of the second 

line, do I take that to mean provide a more subtle or subtly different 

consideration of the amenity effects, or should I take it to be provide a 10 

more properly directed consideration of the amenity effects? 

 

MR BONIS:   Yes.  Or targeted. 

 

JUDGE HASSAN:   So the second? 15 

 

MR BONIS:   Yes. 

 

JUDGE HASSAN:   Which compares with the dictionary definition of nuance 

which is a subtle difference or a shade of meaning – so that is not what 20 

you mean by that word? 

 

MR BONIS:   Correct, sir. 

 

JUDGE HASSAN:   And presumably you would support as a planner, policies 25 

that are properly directed on amenity values? 

 

MR BONIS:   Yes. 

 

JUDGE HASSAN:   Do you agree, hearing from Dr Manthei earlier today, that 30 

one of the very important reasons for doing so is that residents know 

what they should expect by way of resource consent outcomes for their 

amenity values? 

 

  [4.00 pm] 35 

 

MR BONIS:   Yes. 

 

JUDGE HASSAN:   Right, thank you. 

 40 

SJH:   Anything arising, Mr Allen? 

 

MR ALLEN:   No thank you, sir. 

 

SJH:   Anything arising for re-examination, Ms Appleyard. 45 
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MS APPLEYARD:   No, sir. 

 

SJH:   Thank you, Mr Bonis, you may stand down. 

 

<THE WITNESS WITHDREW [4.00 pm] 5 

 

SJH:   Yes, Mr Laing? 
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<ALISON McLAUGHLIN, affirmed [4.00 pm] 
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<EXAMINATION BY MR LAING [4.01 pm] 

 

MR LAING:   Thank you.  Your full name is Alison McLaughlin? 

 

MS MCLAUGHLIN:   Yes, that is correct. 5 

 

MR LAING:   You hold the position and have the experience and 

qualifications contained in your evidence-in-chief, dated 

4 February 2016? 

 10 

MS MCLAUGHLIN:   Yes, I do. 

 

MR LAING:   And the part of your evidence that is relevant to today’s hearing 

starts at page 95, section 7 or your evidence-in-chief, is that correct? 

 15 

MS MCLAUGHLIN:   Yes. 

 

MR LAING:   And you have also relevantly have a rebuttal statement of 

evidence, dated 1 March 2016, and that is titled “Planning Sale of 

Alcohol”? 20 

 

MS MCLAUGHLIN:   Yes, that is correct. 

 

MR LAING:   Do you wish to make any corrections to your evidence? 

 25 

MS MCLAUGHLIN:   No, I do not. 

 

MR LAING:   Do you now confirm that the evidence is true and correct? 

 

MS MCLAUGHLIN:   Yes, I do. 30 

 

MR LAING:   And could I ask you to turn to your highlights package please. 

 

SJH:   Thank you. 

 35 

MS MCLAUGHLIN:   While I agree with the Crown that changes to the Sale 

and Supply of Alcohol Act now allow District Licencing Committees 

to assess impact on amenity and good order, I do not support deletion 

of the District Plan’s Sale of Alcohol rules. 

 40 

 There is some overlap between RMA and the Sale and Supply Alcohol 

Act in terms of ability to assess adverse effects on residential amenity 

but the Acts have different purposes, for example, the sustainable 

management of resources under the RMA and the need to reduce 

alcohol related harm under the Sale and Supply of Alcohol Act. 45 
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 There is nothing that states that the Sale and Supply Alcohol Act is 

meant to supersede the District Plan provisions with respect to the sale 

of alcohol, and there are several sections it suggest that they intended to 

work together. 

 5 

 While acknowledging strategic directions objective 3.3.2 and the need 

to reduce transaction costs and reliance on resource consent processes, 

I consider that there are benefits to having both the resource consent 

and a licence requirement in this instance. 

 10 

 The resource consent gives additional certainty to applicants earlier in 

the process, that the location they have chosen is appropriate.  The 

District Plan rules apply for applicants that effects on residential 

amenity will be of concern within a specific distance. 

 15 

 While the alcohol policy might be able to achieve a similar effect, 

Christchurch does not have a Local Alcohol Policy and it is not clear 

when one will come into force or what form it will take. 

 

 My understanding from discussions with consent planners and 20 

licensing inspectors is that at the moment, the consent generally asses 

the appropriateness of the location and the licence considers the 

appropriateness and management practices, site layout, and character of 

the licensee.   

 25 

 The consent is provided with the licence application to show that the 

location is suitable from an RMA effects perspective and then that 

assessment is generally not duplicated as part of a licensing assessment.  

This creates a complementary process rather than a duplication in my 

mind. 30 

 

 The consent is also transferrable from one owner to another, whereas a 

licence applies only to the licensee and expires when the premises are 

sold. 

 35 

 The assessment of location would potentially need to be repeated after 

each licensee. 

 

 So while changes to the Sale and Supply of Alcohol Act means 

possible to look at effects on residential amenity through the licensing 40 

process.  There are many advantages, in my mind, to having good 

processes, and I consider on balance, that those advantages outweigh 

the advantages of relying on the alcohol licensing process. 

 

 The assessment of effects would need to be carried out in either case 45 

and removing the cost from consenting process would generally 
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transfer those costs to the licensing process rather than eliminating 

them. 

 

 I met with the other planners to discuss with Mr Bonis and we reached 

an agreement on a set of provisions which has been provided to the 5 

Panel, should they consider it desirable to retain provisions relating to 

the sale of alcohol. 

 

 That is my recommendation in light of the considerations discussed 

earlier and with you today.  Thank you. 10 

 

SJH:   Thank you.  Mr Allen? 

 

<CROSS-EXAMINATION BY MR ALLEN [4.05 pm] 

 15 

MR ALLEN:   Thank you, sir, good afternoon MS MCLAUGHLIN. 

 

MS MCLAUGHLIN:   Good afternoon. 

 

MR ALLEN:   Just a few quick questions, I just want to explore your change of 20 

mind through this process, and starting with your evidence-in-chief. 

 

 In your evidence-in-chief you agreed to the removal of the sale of 

alcohol rules, didn’t you? 

 25 

MS MCLAUGHLIN:   To the rules, yes. 

 

MR ALLEN:   And you agreed that antisocial behaviour can be managed 

through bylaws, the Sale and Supply of Alcohol Act, and the Crimes 

Act, didn’t you? 30 

 

MS MCLAUGHLIN:   Yes, I did. 

 

MR ALLEN:   And you identified a single potential gap in not have the sale of 

alcohol rule and managing offsite noise effects, didn’t you? 35 

 

MS MCLAUGHLIN:   Yes. 

 

MR ALLEN:   But you concluded that the licencing process and the noise rules 

in the district plan generally are adequate to manage the noise effects of 40 

late night premises in residential areas, didn’t you? 

 

MS MCLAUGHLIN:   The licencing process could manage the offsite effects, 

and that the District Plan could manage the onsite ones, yes. 

 45 
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MR ALLEN:  Now, turning to your rebuttal evidence – your rebuttal evidence 

recommended reinserting the alcohol rules, didn’t it? 

 

MS MCLAUGHLIN:   Yes. 

 5 

MR ALLEN:   And at paragraph 3.1, you set out the particular reasons why 

your position changed? 

 

MS MCLAUGHLIN:   Yes, that is correct. 

 10 

MR ALLEN:   And your first reason was Mr Bonis’ evidence as to a policy 

only approach? 

 

MS MCLAUGHLIN:   Yes, that is correct. 

 15 

MR ALLEN:   Well, today he has changed the wording of his paragraph 18, 

but as at the time that your rebuttal evidence was prepared and your 

mind changed, Mr Bonis’ evidence-in-chief, while not supporting the 

policy redrafting you suggested, gave at that time a preference to either 

delete all the provisions or remove the rules and keep the objectives 20 

and policies, did it not? 

 

MS MCLAUGHLIN:    Yes, as far as I recall. 

 

MR ALLEN:  And therefore Mr Bonis’ comments on the policy only approach 25 

did not at that time, relate to the retention of the rules, did it? 

 

MS MCLAUGHLIN:   If I recall correctly, they were related to the creation of 

an orphan policy and that would be less effective as a means of 

achieving the outcomes that we are seeking, and that influenced my 30 

view on that approach. 

 

MR ALLEN:   And your second reason there is related to issues of scope, is 

that correct? 

 35 

MS MCLAUGHLIN:   Yes, that is correct. 

 

MR ALLEN:   And the Crown’s submission sought the removal of all of 

section 6.9, didn’t it? 

 40 

MS MCLAUGHLIN:   Yes, it did. 

 

MR ALLEN:   So you had scope to agree as you did in your evidence-in-chief 

to remove the rules, didn’t you? 

 45 

MS MCLAUGHLIN:   Yes, to remove. 
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MR ALLEN:   And the third reason you give is the evidence on behalf of 

Pacific Park that the current resource consent process provides them 

with certainty as applicants, does it not? 

 5 

MS MCLAUGHLIN:   Yes- - - 

 

SJH:   And the wider community. 

 

MR ALLEN:   And well, yes, we will step through it, ‘and the wider 10 

community.’ 

 

MS MCLAUGHLIN:   Yes. 

 

MR ALLEN:   Do you agree that a permitted activity status provides greater 15 

certainty to applicants in a restricted discretionary activity status under 

the RMA? 

 

MS MCLAUGHLIN:   Yes. 

 20 

MR ALLEN:   And now coming to the last part in brackets, where you 

reference, “and the wider community”, at that time of your rebuttal 

evidence when you changed your position, the evidence of Dr Manthei 

accepted the Crown’s position to delete the rules, didn’t it? 

 25 

MS MCLAUGHLIN:    At the time of writing my rebuttal? 

 

MR ALLEN:   Well, potentially it is still her evidence now, but she is wanting 

maybe a rule that has a limit, and 1 am from memory was what was 

proposed, but as at the time of your rebuttal evidence, her rebuttal 30 

evidence at that time supported the Crown’s approach of deleting the 

rule, didn’t it? 

 

MS MCLAUGHLIN:   Yes, but I think her rebuttal evidence was filed – mine 

was filed late, but they were considered at the same time from memory. 35 

 

MR ALLEN:   We can cover that in submission, no further questions, thank 

you. 

 

SJH:   Thank you.  Ms Appleyard? 40 

 

<CROSS-EXAMINATION BY MS APPLEYARD [4.09 pm] 

 

MS APPLEYARD:   Good afternoon, MS MCLAUGHLIN. 

 45 



 Page 911 

  

Ch6: General Rules and Procedures Commenced 11.03.16 

 First of all I would like to thank you for the constructive way in which 

the matters of concern raised in the evidence called by the Pacific Park 

witnesses has been resolved 

 

 So this cross-examination is going to focus on your one remaining area, 5 

what I call in dispute, which is the additional policy around, not 

undermining existing investment, if I can just put it colloquially like 

that. 

 

  [4.10 pm] 10 

 

 So I just ask you to confirm that the Pacific Park submission sought the 

addition of an additional provision to be added dealing with protection 

of existing hospitality investment in the context of earthquake recovery. 

 15 

MS MCLAUGHLIN:   Yes, it did. 

 

MS APPLEYARD:   So there is no scope issue?  I take it you confirm that? 

 

MS MCLAUGHLIN:   It would depend on the specific wording of it. 20 

 

MS APPLEYARD:   Sure, but in general? 

 

MS MCLAUGHLIN:   Yes. 

 25 

MS APPLEYARD:   Thank you.  Now you will see from the evidence of 

Mr Bremner that that submitter’s concern is to ensure that his 

investment in his building in Victoria Street and his investment in 

Bealey Avenue, are not undermined? 

 30 

MS MCLAUGHLIN:   From memory, yes. 

 

MS APPLEYARD:   And they are both post-earthquake investments? 

 

MS MCLAUGHLIN:   Yes. 35 

 

MS APPLEYARD:   And significant investments, in dollar terms? 

 

MS MCLAUGHLIN:   Yes. 

 40 

MS APPLEYARD:   Thank you.  Now there is a lot of movement of provisions 

around this Plan but you confirmed to the Panel at the time Pacific Park 

made its submissions about where it wanted its new policy to go, that 

was in the Central City Chapter at that time? 

 45 
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MS MCLAUGHLIN:   I believe so, yes.  I was not involved with the Central 

City hearing. 

 

MS APPLEYARD:   No, and were you involved in the decisions about where 

things got moved to? 5 

 

MS MCLAUGHLIN:   I spoke about it with Mr Stevenson in terms of which 

approach we supported, but I was not involved in that decision. 

 

MS APPLEYARD:   But Pacific Park did not ask for its relief for a new 10 

provision to be inserted to be moved to the General Rules Chapter, did 

it? 

 

MS MCLAUGHLIN:   I do not believe so, no. 

 15 

MS APPLEYARD:   Now in relation to the Central City Chapter, one objective 

remained that the Pacific Park submission related to? 

 

MS MCLAUGHLIN:   Yes. 

 20 

MS APPLEYARD:   And that was objective what we now know as 15.1.1 – 

15.1.5, sorry? 

 

MS MCLAUGHLIN:   Yes. 

 25 

MS APPLEYARD:   So we end up in terms of Pacific Park’s submission with 

its submission on the objective disconnected from the remainder of its 

submission which was moved into Chapter 6.  Is that a fair summary? 

 

MS MCLAUGHLIN:   I think that the decision on 15.1.5 addresses that 30 

submission in that it includes wording around encouraging those 

activities within the precincts. 

 

MS APPLEYARD:   But not the whole of the Pacific Park submission.  It only 

addresses one part of it, does it not? 35 

 

MS MCLAUGHLIN:   Sorry, which submission point? 

 

MS APPLEYARD:   Sorry, it only addresses Pacific Park’s submission on that 

particular objective.  It does not deal with the rest of the submission 40 

does it, that is now in Chapter 6 hearing, in this one? 

 

MS MCLAUGHLIN:   To the extent that the submission relates to things other 

than the objective and policy, yes. 

 45 
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MS APPLEYARD:   Yes.  You will be aware that – you were not the officer – 

Pacific Park sought additional words to be added to that objective to 

include reference to late night? 

 

MS MCLAUGHLIN:   Yes, I am aware of that. 5 

 

MS APPLEYARD:   And you are aware of the Panel’s minute in relation to 

that? 

 

MS MCLAUGHLIN:   Yes I am. 10 

 

MS APPLEYARD:   So dealing with the rest of Pacific Park’s submission 

which has now ended up in Chapter 6, are you also aware that at the 

time of the Central City chapter hearing, both the Crown and the City 

Council argued for all of Pacific Park’s submission and relief to be 15 

deferred to this hearing and dealt with as part of Chapter 6? 

 

MS MCLAUGHLIN:   I am aware that was requested. 

 

MS APPLEYARD:   Which is a General Rules Chapter? 20 

 

MS MCLAUGHLIN:   Yes. 

 

MS APPLEYARD:   And that included the submission asking for objectives 

and policies around investment certainty. 25 

 

MS MCLAUGHLIN:   I am not aware of exactly which elements of it were 

requested to be deferred to this hearing. 

 

MS APPLEYARD:   Now I understand that one of the remaining issues is that 30 

the additional words that Pacific Park seeks, or the additional provision, 

are that you do not think it sits within Chapter 6? 

 

MS MCLAUGHLIN:   I think it has already been covered by the objectives 

and policies - - - 35 

 

MS APPLEYARD:   No, that is a different question, but if the Panel was 

deciding to put the relief sought by Pacific Park in, one of your 

objections is that it does not sit in a General Rules Chapter. 

 40 

MS MCLAUGHLIN:   In terms of the rule Section 6.9 is specifically 

addressing which is related to residential amenity, I think it is not the 

best place for it to sit. 

 

MS APPLEYARD:   So assuming the Panel accepts Pacific Park’s submission 45 

and wishes to put the provision somewhere, where should it go? 
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MS MCLAUGHLIN:   Well again my view is that it has already been covered. 

 

MS APPLEYARD:   No, I understand that but if the Panel decides against you 

and decides it wishes to insert this policy to give the clients I represent 5 

some investment certainty, where should that go in the Plan? 

 

MS MCLAUGHLIN:   I would think it would go in the Central City Business 

Chapter - - - 

 10 

MS APPLEYARD:   With the Central City Chapter, thank you. 

 

MS MCLAUGHLIN:   With a reference, yes. 

 

MS APPLEYARD:   Now the other problem that you have got is that you 15 

consider the relief sought is not necessary, and that is effectively an 

argument about duplication, is it not? 

 

  [4.15 pm] 

 20 

MS MCLAUGHLIN:   Yes. 

 

MS APPLEYARD:   I take it you have referred to the, or sorry you are familiar 

with the Order in Council? 

 25 

MS MCLAUGHLIN:   Yes, I am. 

 

MS APPLEYARD:   And it is not the job of the Panel to sit here and solely 

consider whether there is duplication or not, is it? 

 30 

MS MCLAUGHLIN:   Other than the direction in the Order in Council to 

include the usability of the Plan, in terms of - - -  

 

MS APPLEYARD:   What about the provisions in the Order in Council about 

earthquake recovery and certainty and clarity?  Are they not also 35 

considerations for this Panel? 

 

MS MCLAUGHLIN:   Yes, they are. 

 

MS APPLEYARD:   Would you accept that unlike other – If I can call them 40 

zones; Residential, Industrial, Open Space zones, Specific Purpose 

zone – there is nowhere in this Plan that a business owner in hospitality 

can pick up the Plan and find the provisions for entertainment and 

hospitality precincts? 

 45 
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MS MCLAUGHLIN:   There are several objectives that deal with encouraging 

the precincts. 

 

MS APPLEYARD:   No, I understand the provisions are there, but unlike 

Residential zone, the Commercial zone, the Open Space zone, and 5 

Specific Purpose zones; a person wanting to establish entertainment 

and hospitality cannot find a chapter or a zone can they? 

 

MS MCLAUGHLIN:   There is not a specific zone for the entertainment 

precinct, no. 10 

 

MS APPLEYARD:   No, so the provisions are scattered through the Plan, are 

they not? 

 

MS MCLAUGHLIN:   There are a number of provisions that do relate to 15 

entertainment and hospitality precincts, yes. 

 

MS APPLEYARD:   So how does a person wanting to establish a hospitality 

activity or facing a review of their consent find all of the relevant 

objectives and policies and rules that relate to entertainment and 20 

hospitality precincts?  How do they do that? 

 

MS MCLAUGHLIN:   I think that they would start in the Commercial Chapter 

which includes objectives and policies relating to encouraging those 

activities within those precincts. 25 

 

 They would look at the Strategic Directions which are also about 

revitalising the central city.  Generally any applicant would also be 

looking at the General Rules; they would see the noise provisions that 

they needed to comply with.  There are objectives and policies in the 30 

noise rules around encouraging activities within the entertainment and 

hospitality precincts. 

 

 So I think through the normal process that one would go through you 

would see those objectives and policies. 35 

 

MS APPLEYARD:   In contrast someone wanting to establish a commercial or 

industrial activity, would they not go to a chapter called 

Industrial/Commercial? 

 40 

MS MCLAUGHLIN:   Yes, they would. 

 

MS APPLEYARD:   And someone wanting to establish residential, would they 

go to a chapter called Residential? 

 45 

MS MCLAUGHLIN:   Yes. 
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MS APPLEYARD:   And there is objectives and policies about what the 

outcomes are and what the visions are for those zones? 

 

MS MCLAUGHLIN:   Yes, there are. 5 

 

MS APPLEYARD:   And that is not present in this Plan for entertainment 

precincts is it? 

 

MS MCLAUGHLIN:   There are a number of other precincts as well which are 10 

not identified within their own chapter. 

 

MS APPLEYARD:   I am just asking you about these precincts.  There is not a 

Special Purpose Entertainment and Hospitality zone, is there? 

 15 

MS MCLAUGHLIN:   Well there is not a specific chapter for that zone, so I 

agree that they are spread over several sections. 

 

MS APPLEYARD:   So I want to contrast the Plan with what the Minister did, 

and you are familiar with the noise and entertainment provisions 20 

addendum of the Central City Recovery Plan? 

 

MS MCLAUGHLIN:   Yes, I am. 

 

MS APPLEYARD:   Is this in hard copy? 25 

 

SJH:   I think we all have it. 

 

MS APPLEYARD:   I have got it in hard copy if that is - - -  

 30 

SJH:   No, I certainly have a copy, I think everybody does.  Not with me, but I 

have got one in my office. 

 

MS APPLEYARD:   So this is in 20 pages, a document called Noise and 

Entertainment Provisions and a fairly slim document which at the 35 

moment an operator picks up and can find all of the provisions that are 

relevant to noise and entertainment precincts.   

 

MS MCLAUGHLIN:   Well not all of the provisions, at least in the District 

Plan. 40 

 

MS APPLEYARD:   Yes in one document and the Minister specifically states 

that the reason for this addendum is to encourage entertainment and 

hospitality activity into the central city while at the same time 

safeguarding the amenity of nearby residences.  Correct? 45 
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MS MCLAUGHLIN:   Which page is that? 

 

MS APPLEYARD:   Page, very first page, page 5. 

 

MS MCLAUGHLIN:   Well that is an insertion that it is making into the 5 

operative District Plan.   

 

MS APPLEYARD:   Yes well that is the Minister’s words, is it not?  That is 

what it is about, yes? 

 10 

MS MCLAUGHLIN:  It is inserted under the heading High Quality Inner City 

- - - 

 

MS APPLEYARD:   Yes, but it is a document about providing investment 

certainty for investors and about providing residents with certainty as 15 

well, is it not? 

 

  [4.20 pm] 

 

MS MCLAUGHLIN:   I was not involved with the development of the CCRP, 20 

so I cannot comment on what the intention behind it was. 

 

MS APPLEYARD:   It includes objectives and policies related to noise and 

entertainment? 

 25 

MS MCLAUGHLIN:   Yes, it does. 

 

MS APPLEYARD:   And it includes rules related specifically to 

entertainment? 

 30 

MS MCLAUGHLIN:   Yes, it does. 

 

MS APPLEYARD:   And one of those specific rules that the Minister inserted 

was the 75 metre rule – triggering a resource consent for a licenced 

premises within 75 metres of a residence, is it not? 35 

 

MS MCLAUGHLIN:   There was a rule in the operative Plan, the insertion 

related to amending that in terms of the way that it was implemented. 

 

MS APPLEYARD:   Yes, and that is where the reference of a 75 metres red 40 

line came in, is it not? 

 

MS MCLAUGHLIN:   Sorry, could you repeat the question. 

 

MS APPLEYARD:   Well that was the amendment that the Minister made for 45 

the rules? 
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MS MCLAUGHLIN:   Yes, on page 14 there is an amendment made in terms 

of the introduction of the 75 metre rule rather than being within a living 

zone or adjacent to a living zone. 

 5 

MS APPLEYARD:   Yes, so the Minister introduced a rule that said that: 

“where the premises are licenced under the Sale of Liquor Act and the 

site is located within the central city, where the site is within 75 metres 

of a living zone that a resource consent was required” – those are 

Minister’s words? 10 

 

MS MCLAUGHLIN:   Yes, he inserted an amendment to the operative rule. 

 

MS APPLEYARD:   Now I would like to continue looking at the addendum 

and in particular objective 12.2 – if you can get up on the screen – 15 

sorry, starting with 12.2. 

 

 The reader of this document entitled noise and entertainment addendum 

fix up the document and can see immediately that a relevant objective 

is objective 12.2, agreed? 20 

 

MS MCLAUGHLIN:   Yes. 

 

MS APPLEYARD:   And it can also pick up the document and read objectives 

– sorry, policy 12.2.3, if we can just go down a little bit – and we can 25 

see there that the Minister is identifying precincts and encouraging 

activities to locate into those precincts? 

 

MS MCLAUGHLIN:   Yes. 

 30 

MS APPLEYARD:   Just go down to objective 12.3 – the owner of a 

hospitality premise or tending to one can look up the noise and 

entertainment addendum and know that objective 12.3, “efficiency and 

viability” is relevant to it, can’t it? 

 35 

MS MCLAUGHLIN:   Yes. 

 

MS APPLEYARD:   And the words there “physical resources of the central 

city”; would you accept that they include physical resources related to 

hospitality such as bars and restaurants? 40 

 

MS MCLAUGHLIN:   Yes that will be included within physical resources. 

 

MS APPLEYARD:   So that is a policy that is directly relevant to hospitality 

and entertainment? 45 
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MS MCLAUGHLIN:   Yes, it is. 

 

MS APPLEYARD:   Can you show me where in the Replacement District Plan 

there is an objective entitled “Efficiency and Viability” that tells my 

clients that an objective of the Replacement Plan is to enable the 5 

efficient use and continue viability of hospitality resources, bars and 

restaurants of the central city and that an objective is to promote the 

economic success and vitality of the area, can you show me that policy 

– sorry, objective? 

 10 

MS MCLAUGHLIN:   The first part of that objective has been carried - - -  

 

MS APPLEYARD:   No, I want an objective entitled “Efficiency and 

Viability” that says what the Minister says here – not bits of it, all of it. 

 15 

MS MCLAUGHLIN:   It does not have the same title, but objective 15.1.5 

relates to enhancing viability, vitality and efficiency of resources within 

the central city. 

 

MS APPLEYARD:   So where does it refer to “enabling efficient use” of 20 

hospitality? 

 

 I am talking about existing investment here as opposed to encouraging 

new hospitality to locate, where is the provision that tells my owner of 

an existing asset, that there is an objective to allow that person to 25 

efficiently use his asset and that the objective is for him to continue to 

be viable? 

 

MS MCLAUGHLIN:   So strategic directions, objective 3.3.8. 

 30 

MS APPLEYARD:   So what does – does that refer to entertainment and 

hospitality? 

 

MS MCLAUGHLIN:   It refers to the viability of the central city being 

enhanced through investment. 35 

 

MS APPLEYARD:   Okay.  So where is the reference to that, including 

hospitality, as opposed to the specific document which is an addendum 

dealing specifically with those matters? 

 40 

  [4.25 pm] 

 

MS MCLAUGHLIN:   It is not specific to the hospitality industry, but it deals 

with the viability of the central city through private investment. 

 45 
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MS APPLEYARD:   If I have got a bunch of clients in the back of this room 

consider they have “business uncertainty” and they have also got 

money jingling in their pockets wanting to make future investment, 

have you got any objection on the merits to making it explicitly clear to 

them that you do not intend to undermine the viability of their existing 5 

resources, and you do not intend to undermine the efficient use of those 

existing resources and hospitality; why can we not be that specific? 

 

MS MCLAUGHLIN:   My concern in that case would be around singling out a 

particular industry.   10 

 

 So I think the CCRP and the other strategic directions deal with 

supporting business and economic prosperity in the broader sense, with 

supporting the recovery of the central city, you know with encouraging 

activities in the precincts, I do not think it is appropriate for the plan to 15 

single out a particular industry and that the purpose of the objective of 

the plan would be to promote the economic, successful and vitality 

simply of that one industry. 

 

MS APPLEYARD:   I am sorry, this particular industry is coming to this 20 

hearing and asking the Panel for that certainty. 

 

MS MCLAUGHLIN:   And I think that is provided by a number of objectives, 

it just does not specifically single out that industry. 

 25 

MS APPLEYARD:   Well what is the problem with being specific? 

 

MS MCLAUGHLIN:   I think it creates – well it raises the question of why that 

specificity has not been provided for other industries. 

 30 

MS APPLEYARD:   Yes, well I have had this argument in Strategic 

Directions; I have come along for a number of strategic infrastructure 

providers and asked for them specifically be named, the Lyttelton Port 

Company, the Airport, and I have had that same objection that, you 

know, “Well we have got to name everybody”, but those others are not 35 

here asking for it are they? 

 

MS MCLAUGHLIN:   No, they are not here asking for it. 

 

SJH:   Time, Ms Appleyard. 40 

 

MS APPLEYARD:   I have no further questions. 

 

SJH:   Thank you.  My copy of that is in my room anyway, so if you have got a 

spare hardcopy. 45 
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MS APPLEYARD:   I have got 10 of them. 

 

SJH:   Well I think that may be helpful to the Panel.  You have a copy, 

Ms McLaughlin? 

 5 

MS MCLAUGHLIN:   Yes, I do. 

 

SJH:   Yes.  Ms Dawson? 

 

MS DAWSON:   Thank you, Ms McLaughlin. 10 

 

 Just following on from Ms Appleyard’s questions to you, she put some 

questions to you about this document and I may have picked her 

inference up wrongly, but she seem to imply that this was a little “mini 

plan” for noise and entertainment activities in the central city and you 15 

will just get this document. 

 

 Now that may be the case as a “change” to the Plan, but can you clarify 

to me that this document, once it becomes part of the operative Plan, 

would actually slot into multiple chapters of the operative Plan, in a 20 

similar way that the entertainment facilities provisions had been slotted 

into the notified Plan. 

 

MS MCLAUGHLIN:   Yes that is correct, the purpose of the document is to 

list the changes that are required to the operative Plan, and not just by 25 

itself. 

 

MS DAWSON:   Yes, so they might – yes, but once they have done that they 

are scattered throughout the Plan? 

 30 

MS MCLAUGHLIN:   Yes that is right. 

 

MS DAWSON:   So could a document like that – once this new plan is 

operative, could a document like this be prepared for any activities, 

whether it is entertainment facilities and pull together the relevant 35 

provisions so people could get it? 

 

MS MCLAUGHLIN:   Yes, the Council has a number of guidance documents 

for different activities to assist employing together the relevant 

provisions, but that would sit outside of the Plan. 40 

 

MS DAWSON:   So if someone wanted to know how to deal with shopping for 

example, you do not go to a shopping zone, but you could prepare one 

of these for shopping, for someone who wanted to do retail for 

example? 45 
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MS MCLAUGHLIN:   Yes. 

 

MS DAWSON:   Yes, and all the relevant rules, whether it is the parking and 

traffic or the ones from the business zone could come together, so is 

there a big difference between the “outcome” from this document 5 

prepared by the Minister in terms of the way it ends up being in a plan, 

is there any difference between that and the way the new plan deals 

with entertainment and hospitality facilities in terms of where the 

different rules are in located in a few different chapters? 

 10 

MS MCLAUGHLIN:   I do not believe so, no. 

 

MS DAWSON:   Okay, all right.  I am not familiar – I just want to ask you 

now about objective 15.15 – and I am sorry, I do not know what the 

latest version of that would be if that was presented to the Panel, you 15 

might have it and I do not know whether - - -  

 

  [4.30 pm] 

 

MS MCLAUGHLIN:   I have the version from the minute. 20 

 

MS DAWSON:   What is the document that is the last version that is – I do not 

know, if we forget closing. 

 

MR ALLEN:   If it may assist, do you mean the one in the minute that the 25 

Panel has already decided on? 

 

MS MCLAUGHLIN:   Oh, the minute, that is right, the minute is the latest. 

 

MS APPLEYARD:   Yes, I think the problem with the minute is it does not 30 

have the preceding words, it just has the - - -  

 

MS DAWSON:   That is right, it is not the whole of it, it was only parts of it. 

 

MS APPLEYARD:   If it is Mr Stevenson it is either attached to the opening 35 

submissions in the - - -  

 

MS DAWSON:   I am not so worried about the late night trading times - - -  

 

MS APPLEYARD:   Yes, no, it is the preceding words. 40 

 

MS DAWSON:   - - - I am more interested in the preceding words.  So Mr? 

 

MS APPLEYARD:   Mr Stevenson was the officer, but I do not know whether 

it was attached to the opening submissions. 45 
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MS DAWSON:   So what I want to do is for you to explain to me what the 

words of objective 15.1.5 - how you feel that it encapsulates some or 

part or all of the words that Pacific Park would like to be added in 

somehow into the plan?   

 5 

 I do not know whether it is short enough for you to just read it out or? 

 

MS MCLAUGHLIN:   So just looking at the words proposed by Pacific Park. 

 

MS DAWSON:   Well the first of all the words – yes, whichever way around 10 

you like, which suits you to explain your position on that to us. 

 

MS MCLAUGHLIN:   So they are seeking to enable the efficient use and 

continued viability of the physical resources of the entertainment and 

hospitality precinct.  And I believe that that reference to efficient use 15 

and viabilities is in objective 15.1.5 in terms of the heading under A.  

The range of commercial activities were supported in the central city to 

enhance its viability, vitality and the efficiency of resources.   

 

MS DAWSON:   Right, so a range of activities.  Viability, vitality and 20 

efficiency of resources.  So your position is that those introductory 

words to that objective encapsulate the words from the first part of A? 

 

MS MCLAUGHLIN:   Yes. 

 25 

MS DAWSON:   And what about the second part “and promote the economic 

success and viability”? 

 

MS MCLAUGHLIN:   So the second part to promote the economic success I 

believe is in the Strategic Directions objectives.  So there is Strategic 30 

Directions objective 3.3.5, which is that “the critical importance of 

business and economic prosperity to Christchurch recovery and to 

community wellbeing is recognised, and a range of opportunities 

provided for business activities to establish and prosper”.   

 35 

 And then there is also Strategic Directions objective 3.3.8, which is that 

“the amenity values, function and viability of the central city are 

enhanced through private and public sector investments”.  And I 

believe there has been a reference made by Mr Stevenson in the Central 

City Hearing also around recognising the importance of the economic 40 

success of private, of the city (ph 3.25). 

 

MS DAWSON:   So encouraging further investment in those precincts, the 

words might, could you just read out the part, the second 3.3.8 I think it 

was? 45 
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MS MCLAUGHLIN:   “The amenity values, function and viability of the 

central city are enhanced through private and public sector investment”.   

 

MS DAWSON:   All right.  So your position is although the words are not 

exactly the same between those two strategic objectives and the 5 

business objective, at a more general level than just discussing 

precincts, encapsulated - - -  

 

MS MCLAUGHLIN:   For the central city there is wording that achieves that 

objective. 10 

 

MS DAWSON:   And are all the precincts in the central city, putting aside one 

submission that we are yet to deal with, but in the notified version - - -  

 

MS MCLAUGHLIN:   Yes. 15 

 

MS DAWSON:   Yes.  And are they are all also in business zones, inside the 

central city, they do not overlap into any other zone? 

 

MS MCLAUGHLIN:   Part of one of the precincts does overlap on a 20 

Residential zoned area, but it is in a Commercial use. 

 

MS DAWSON:   All right, so there is one part that is in a different zone. 

 

MS MCLAUGHLIN:   Yes. 25 

 

MS DAWSON:   All right.  But the bulk of the precincts are in a business 

zone? 

 

MS MCLAUGHLIN:   Yes. 30 

 

MS DAWSON:   Central City Business zone of one form or another? 

 

MS MCLAUGHLIN:   Yes. 

 35 

MS DAWSON:   Yes. 

 

MS MCLAUGHLIN:   Yes, mixed use as well. 

 

  [4.35 pm] 40 

 

MS DAWSON:   I just have one other question, and this is to do with the Local 

Alcohol Policy.  I know you have said that it was not operative yet, and 

we do not know exactly how it might turn out but from what you 

understand of the provisional policy, you say it does not include 45 
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sufficient policy guidance with respect to residential amenity, or the 

standards or rules that might be applied, or conditions. 

 

 So can you just explain that, how limited is it in the direction it gives at 

the moment on those matters? 5 

 

MS MCLAUGHLIN:   I believe the provisional LAP includes hours for 

specific types of activities within – well it does not distinguish between 

the zones, and it does not have any particular provisions relating to 

activities that happen to be near residential zones. 10 

 

MS DAWSON:   It does not really address that matter at all. 

 

MS MCLAUGHLIN:   No, it does not.  Other than in the setting of hours 

outside of the central city. 15 

 

MS DAWSON:   But not in terms of the effects that might be being managed 

by such as hours or other rules? 

 

MS MCLAUGHLIN:   Not in providing for a specific consideration where it is 20 

near a residential area. 

 

MS DAWSON:   All right, okay, that is all from me, thank you. 

 

SJH:   Thank you.  Mr Daysh? 25 

 

MR DAYSH:   Yes, good afternoon Ms McLaughlin.  Just want to ask you one 

question in response to an answer you gave to Ms Appleyard about her 

objective about sunk investment.  You gave her an answer that it did 

not really fit in 6.9 because that was all about residential amenity.  Can 30 

you recall that answer? 

 

MS MCLAUGHLIN:   Yes. 

 

MR DAYSH:   If you look at the statement, the agreed statement we have just 35 

got today, in the title of that chapter 6.9? 

 

MS MCLAUGHLIN:   It is late night licenced premises? 

 

MR DAYSH:   Yes, so that is not just all about residential amenity, that title is 40 

focused on late night licenced premises, is it not? 

 

MS MCLAUGHLIN:   Yes, it is. 

 

MR DAYSH:   So if there was, and I understand you have your own opinion, 45 

which you have well explained, you think this might be duplication 
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with other bits of policy in the plan, but setting aside that concern, a 

policy recognising, you know, established investment around late night 

premises, given that heading could fit in here do you think? 

 

MS MCLAUGHLIN:   I was considering in terms of the alignment with the 5 

rules which under this, which are generally managing effects on 

residential amenity.  I am not sure the extent to which a policy relating 

to recognition of sunk investment is relevant to that particular method 

in that section. 

 10 

MR DAYSH:   But again, if you look at this 6.9.1.1 one of the objectives is 

about encouraging location and precincts to support, you know, 

encouraging late night premises in the central city “encourage and 

support the recovery and vitality of the central city”.  That is not about 

residential amenity, is it? 15 

 

MS MCLAUGHLIN:   It is sitting within an objective that is being both at that 

end, residential amenity. 

 

MR DAYSH:   But the title of the objective is licenced premises, is it not? 20 

 

MS MCLAUGHLIN:   Yes.   

 

MR DAYSH:   You do not accept that it is dealing with more than just 

residential amenity aspects? 25 

 

MS MCLAUGHLIN:   I think to the extent that it is encouraging them to locate 

in the entertainment and hospitality precincts that is relevant to the 

consideration of effects on residential amenity, in that the preference 

would be for them to, or the encouragement would be for them to be in 30 

those precincts as opposed to being in a smaller centre where the 

effects on residential amenity would be more difficult to manage. 

 

MR DAYSH:   So that is the linkage you – that is the reason why I say this is 

all about residential amenity.  This 6.9. 35 

 

MS MCLAUGHLIN:   I think it is primarily about residential amenity. 

 

MR DAYSH:   Primarily. 

 40 

MS MCLAUGHLIN:   Yes. 

 

MR DAYSH:   Right.  That document we have just been handed up by 

Ms Appleyard, the Christchurch Central Recovery Plan.  Could we 

have up on the screen the policy, the objective 12.2 - Role of the 45 
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Central City page?  Page 9 I think.  So can you see that objective there, 

12.2, can you read that out for me, just into the transcript? 

 

MS MCLAUGHLIN:   It is “to restore and enhance the central city as 

Christchurch principal focus for a diversity of business, 5 

accommodation, community and cultural activities, while managing 

adverse effects arising from the intended mix of activities”. 

 

MR DAYSH:   So that term managing is in the objective? 

 10 

MS MCLAUGHLIN:   Yes it is. 

 

  [4.40 pm] 

 

MR DAYSH:   And you are comfortable with it being an objective like that – 15 

does that make sense to you in terms of how an objective should be 

worded? 

 

MS MCLAUGHLIN:   I think generally that you would want something 

beyond “managing”, that discussions what the outcome is that you are 20 

managing to achieve.   

 

MR DAYSH:   All right.  So then let us come back to policy 12.2.3, this is the 

policy in this document about high standards of amenity.  It starts with 

the word “promote” and then by “requiring, prescribing, ensuring, 25 

setting, identifying, protecting”, so those are very active verbs, aren’t 

they? 

 

MS MCLAUGHLIN:   Sorry, is this policy 12.2.3 or is this - - - 

 30 

MR DAYSH:   Yes, it is on the screen in front of us. 

 

MS MCLAUGHLIN:   Yes. 

 

MR DAYSH:   So that is the implementation part, isn’t it, in the policy 35 

achieving that objective? 

 

MS MCLAUGHLIN:   Yes. 

 

MR DAYSH:   And those are very directive statements and words, aren’t they? 40 

 

MS MCLAUGHLIN:   Yes. 

 

MR DAYSH:   And those all relate to a rule or a method in the Plan further on? 

 45 

MS MCLAUGHLIN:   In general, yes. 
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MR DAYSH:   So just really finishing off; you heard my discussion with 

Mr Bonis about that policy 6.9.1.1.1, and do you also degree that it 

could be made more precise just with some more work between the 

planners? 5 

 

MS MCLAUGHLIN:   Yes, I think that it could. 

 

MR DAYSH:   All right, thank you very much. 

 10 

SJH:   Thank you.  Ms Huria? 

 

MR HURIA:   No, thank you, sir. 

 

SJH:   Judge? 15 

 

JUDGE HASSAN:   No, thank you, sir. 

 

SJH:   Ms McLaughlin, the entertainment and hospitality precincts are all 

within the central city? 20 

 

MS MCLAUGHLIN:   Yes, they are. 

 

SJH:   And I just want to explore this clarity matter again.  The document we 

have, the noise and entertainment provisions, Ms Dawson put it to you 25 

that after the Minister handed that down, it would be scattered through 

the Plan? 

 

MS MCLAUGHLIN:   Yes, they make amendments to the operative Plan. 

 30 

SJH:   But the matters dealing with objectives and policies are all Central City 

matters, aren’t they? 

 

MS MCLAUGHLIN:   Yes, they are. 

 35 

SJH:   And while the noise and entertainment provisions are somewhat broader 

based, there is a specific table limited to the entertainment and 

hospitality precincts, aren’t there, in table 2? 

 

MS MCLAUGHLIN:   Yes, there is no standard specific to the precincts. 40 

 

SJH:   You said that you do not believe any one particular industry should get 

specific recognition; the Minister has done that by providing for 

hospitality and entertainment precincts in the central city, hasn’t he, 

and they remain? 45 
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MS MCLAUGHLIN:   In terms of the provisions, yes. 

 

SJH:   Can’t you see the sense of drawing it all together in one place as far as 

possible? 

 5 

MS MCLAUGHLIN:   In terms of having a separate plan section for the 

entertainment and hospitality precinct? 

 

SJH:   Well, it seems to me to me most of it would slot into the Central City, 

that is where the precincts are? 10 

 

MS MCLAUGHLIN:   I think the difficulty with the late night activity section 

is that it does apply across the district and so some of those provisions 

do apply to the suburban centres so it would create a duplication of 

those provisions to repeat them in the Central City section as well as in 15 

the (INDISTINCT 3.51) section. 

 

SJH:   All right.  Anything arising, Ms Appleyard? 

 

<FURTHER CROSS-EXAMINATION BY MS APPLEYARD [4.43 pm] 20 

 

MS APPLEYARD:   Just on that last point; I understand what you are saying 

about the rules but what about objectives and policies relating to 

entertainment precincts; could they all go into the Central City 

Chapter? 25 

 

MS MCLAUGHLIN:   They could, but in some cases they are really 

specifically to noise and I think that they are more - - - 

 

SJH:   Yes, but there is a table for the noise in there for those? 30 

 

MS MCLAUGHLIN:   No, I just meant that those objectives and policies in the 

noise section relating to the entertainment and hospitality precincts and 

I think that those are more relevant to the noise, that they sit better 

within the context of the other noise objectives and policies.   35 

 

MS APPLEYARD:   So I have got a bit of a lost client, it sort of falls, it is not 

in Central City and it is not in the rules.  And just picking up again on 

his Honour’s last point, could I ask you to look at again objective 12.3, 

efficiency and viability, and your comment about generality and not 40 

providing specifically. 

 

 Could I ask you to go onto the policy which follows that objective, 12.3 

headed up “Policy 12.3.1”, that follows that objective.  It says there 

“Ensure that retail and commercial activity maintains a primary 45 

function underpinning the vitality and viability of the central city”. 
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  [4.45 pm] 

 

 And then there are specific things listed and it includes entertainment 

and hospitality activity, does it not?  It is specifically identified under a 5 

policy dealing with vitality and viability? 

 

MS MCLAUGHLIN:   It is related to the vitality and viability of the central 

city. 

 10 

MS APPLEYARD:   Yes, and then are specific things listed? 

 

MS MCLAUGHLIN:   That contribute to the vitality and viability of the 

central city. 

 15 

MS APPLEYARD:   And specifically in the Minister’s list is the thing we are 

asking for entertainment and hospitality activity, isn’t it? 

 

MS MCLAUGHLIN:   That is one method that is used to achieve that. 

 20 

MS APPLEYARD:   Yes, along with other things that people have come along 

and asked for the sports facility and a bus interchange but the Minister 

has also specifically mentioned in a bullet point entertainment and 

hospitality, he has done that specifically himself in this policy, hasn’t 

he? 25 

 

MS MCLAUGHLIN:   But not in singling out the promotion of the vitality and 

viability of that industry, it is the - - - 

 

MS APPLEYARD:   Well, I am sorry, it starts “Ensure that retail and 30 

commercial activity maintains a primary function underpinning the 

vitality and viability of the central city” – and he specifically includes 

in his list entertainment and hospitality, doesn’t he? 

 

SJH:   In identified precincts? 35 

 

MS MCLAUGHLIN:   Yes. 

 

MS APPLEYARD:   And that is what my client is asking for, isn’t it? 

 40 

MS MCLAUGHLIN:   I am sorry - - - 

 

MS APPLEYARD:   That is what my client is asking for explicitly, isn’t it? 

 

MS MCLAUGHLIN:   That it would be, sorry? 45 
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MS APPLEYARD:   I have got no further questions, thank you. 

 

MS MCLAUGHLIN:   Sorry. 

 

SJH:   Mr Allen? 5 

 

MR ALLEN:   No, thank you, sir. 

 

SJH:   Mr Laing? 

 10 

MR LAING:   No, sir. 

 

SJH:   Well, I am sorry to come back to this, who do you see as the readership 

of the Plan? 

 15 

MS MCLAUGHLIN:   There would be a number of readers. 

 

SJH:   Who do you see as the readership of the Plan? 

 

MS MCLAUGHLIN:   It would be applicants as well as administrators. 20 

 

SJH:   Sorry, the first one was? 

 

MS MCLAUGHLIN:   Applicants for resource, well, potentially for resource - 

- - 25 

 

SJH:   Applicants? 

 

MS MCLAUGHLIN:   Well, potential applicants. 

 30 

SJH:   What about the ratepayers of Christchurch who pay for this?  Is it not 

their Plan, the citizens of Christchurch’s Plan? 

 

MS MCLAUGHLIN:   Yes, it is. 

 35 

SJH:   And aren’t they entitled to navigate it and understand it readily? 

 

MS MCLAUGHLIN:   Yes, they are. 

 

SJH:   And I am sure the Victoria Street Residents Association would be the 40 

first to say that this is very hard to find their way around, and it is 

confusing in its present state? 

 

MS MCLAUGHLIN:   The Council generally offers guidance documents that 

sit outside - - - 45 
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SJH:   We have heard all about that, we have heard it at length; I am not going 

to bore you with that because you are relatively new in the Council and 

we have had a lot of criticism of it.  Can you see the need that the 

citizens of Christchurch can understand their Plan? 

 5 

MS MCLAUGHLIN:   I can see that, yes. 

 

SJH:   I am sorry, but anything arising from that from anybody? 

 

MS APPLEYARD:   No, sir. 10 

 

MR ALLEN:   No, sir. 

 

SJH:   Thank you, Ms McLaughlin, you may stand down. 

 15 

MS MCLAUGHLIN:   Thank you. 

 

<THE WITNESS WITHDREW [4.48 pm] 

 

SJH:   Now, Mr Allen, just before you call your witness, and this is from me it 20 

– is a personal matter not from the other members of the Panel – I am 

very well aware of our obligations around reducing regulation, 

reducing cost, avoiding duplication. 

 

 I think in our decisions and provisions to date we have gone some 25 

considerable way in trying to achieve that, indeed on a number of 

occasions even further than the Crown asked for. 

 

 But I am having a real difficulty here with two Acts with far different 

purposes and objectives and there seems to be a rigid philosophical 30 

view from the Crown, for reasons I am struggling with, that the two can 

never coexist.  I fully understand the concern of the creation of conflict 

but that is in the drafting of it, that is the mechanics of it, rather than the 

principle. 

 35 

 Now, I know we have had this from the Crown constantly about 

duplication and I think you will agree we understand that and we have 

done our bit.  I am trying to understand here what is the issue as long as 

it is drafted in a way that does not conflict with the sale of liquor 

legislation? 40 

 

MR ALLEN:   Sir, two things.  Firstly, yes, recognise duplication by the Panel 

across the plan. 

 

 Secondly, in respect of the sale of alcohol and the Crown’s concern; 45 

The Crown’s concern is we have a rule that in particular focuses on 
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three matters.  It focuses on noise, focuses on traffic and focuses on 

antisocial. 

 

SJH:   I am sorry, you are not answering my question – that is the drafting of it, 

provided it is drafted properly why are they are mutually exclusive? 5 

 

MR ALLEN:   Sir, the issue is the gap, they are not mutually exclusive if there 

is a gap being covered, so that was my questions to the witnesses about 

gaps. 

 10 

  [4.50 pm] 

 

 So the question is, is there a gap between the two statutes that means an 

issue is not covered?  If there is a gap, then the question is, well yes, 

that needs to be - - -  15 

 

SJH:  So your position must be then that the sale of liquor provisions 

completely cover off all relevant amenity effects. 

 

MR ALLEN:   Sir, our position is the District Plan already covers off noise, it 20 

already covers off traffic, and in terms of anti-social - those amenity 

matters, then yes, the Sale of Alcohol Act covers those off. 

 

SJH:   Now that leads me onto my second point.  The witness you are about to 

call, is Mr Lawn qualified as a lawyer? 25 

 

MR ALLEN:   No, sir. 

 

SJH:   His evidence is, to be blunt, replete with statutory interpretation which is 

a matter of submission. 30 

 

MR ALLEN:   Yes, sir, the reason for - - -  

 

SJH:   And why are we getting pages and pages of statutory submission from a 

lay witness? 35 

 

MR ALLEN:   Sir, the intention of his evidence was to assist the Panel in how 

the District Licensing regime operates - - - 

 

SJH:   Who helps the deciding body with statutory interpretation? 40 

 

MR ALLEN:   Sir, the lawyers do. 

 

SJH:   Does a lay witness ever? 

 45 

MR ALLEN:   No, sir. 
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SJH:   So why is it in the evidence?  Why was this not sorted out before it was 

filed, because you must accept that it is statutory interpretation, a lot of 

it. 

 5 

MR ALLEN:   Sir, I accept a lot of it is.  The reason why was filed was to try 

early on to give some scene setting for where the Crown was coming 

from with the Crown’s position. 

 

SJH:   Interpreting the Act is not scene setting.  So do I accept from your 10 

answer that it is proper for us to strike completely from all of 

Mr Lawn’s evidence his evidence dealing with the interpretation of 

statutory matters? 

 

MR ALLEN:   Sir, on that basis, yes.  Beyond, there may be questions the 15 

Panel has for him as to how the district licensing regime may operate in 

practise. 

 

SJH:   Well we will come to that, for myself if I have questions around 

statutory interpretations hopefully I only ask lawyers about it. 20 

 

MR ALLEN:   Sir, yes. 

 

SJH:   So with that caveat you may call this witness but that should not have 

got to us in that form. 25 

 

MR ALLEN:   Thank you, sir, that is very clear.  On that basis, sir, when I 

introduce it do you want me to remove those or - - - 

 

SJH:   If we work through it and tried to take it out we would be here even later 30 

than the other Panel who have been sitting all week.  So we can deal 

with that.  We know, we have a fair idea what statutory interpretation 

matters are. 

 

MR ALLEN:   Thank you, sir.  On that basis then the Crown calls Alistair John 35 

Lawn. 
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<ALISTAIR JOHN LAWN, sworn [4.52 pm] 
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<EXAMINATION BY MR ALLEN [4.53 pm] 

 

MR ALLEN:   Thank you.  Your full name is Alistair John Lawn? 

 

MR LAWN:   It is. 5 

 

MR ALLEN:  You prepared some evidence on sale of alcohol dated 

17 February 2016? 

 

MR LAWN:   I did. 10 

 

MR ALLEN:   And you have got the experience as set out within that 

statement? 

 

MR LAWN:   I do. 15 

 

MR ALLEN:   And subject to my discussion just with the Chair then, you 

confirm that the contents of this is true and correct? 

 

MR LAWN:   Absolutely. 20 

 

MR ALLEN:   Please briefly read your highlights package and answer any 

questions from the Panel, thank you. 

 

SJH:   Well there is cross-examination also. 25 

 

MR ALLEN:   Sorry, and answer any questions from my friends and the Panel. 

 

MR LAWN:   Yes.  My evidence provides the Panel with an overview of the 

alcohol licensing regime under the current Sale and Supply of Alcohol 30 

Act 2012 and before that under the Sale of Liquor Act 1989. 

 

 The overview shows how a gap was identified by licensing decision-

makers between the RMA and the Sale of Liquor Act.  The legislators 

have attempted to bridge the previously identified gap between the two 35 

legislative functions by enabling much more to be considered under the 

licensing regime.  For example the suitability of a site as well as the 

suitability of the applicant are now considered before a licence is 

granted. 

 40 

 When the new criteria under (INDISTINCT 4.43) was placed beside 

the sale of alcohol rules in the Replacement Plan, a clear duplication of 

criteria can be seen.  In actual fact a new regime under the Sale and 

Supply of Alcohol Act has a far greater set of amenity and public order 

related criteria that licensing decision-makers must have regard to than 45 

the proposed criteria under the Replacement Plan. 
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  [4.55 pm] 

 

 In my experience, the licensing process is a robust one and I cannot see 

what is gained by selecting some of the matters considered under the 5 

licensing regime for consideration before a resource consent can be 

granted under the Replacement Plan.  In my opinion, by deleting the 

sale of alcohol provisions in the Replacement Plan the Crown will 

reduce duplication and associated costs.   

 10 

 I do not have Resource Management Act experience and as 

acknowledged in my evidence Andrew Willis will cover those matters.  

I do not have a law degree, sir. 

 

SJH:   I already had that information, thank you.  Yes, Mr Laing. 15 

 

<CROSS-EXAMINATION BY MR LAING [4.55 pm] 

 

MR LAING:   Thank you, sir.  So do I take it, just following on from that, that 

your attachment A, Mr Lawn, is the sum total of your qualifications? 20 

 

MR LAWN:   Yes it is. 

 

MR LAING:   And just following on from the Chair’s statement previously, 

can we take it that we can ignore all of your views as to the 25 

interpretation of the Sale and Supply of Alcohol Act?  Is that correct? 

 

MR LAWN:   If you wish to, I am - - -  

 

MR LAING:   No I am not asking if I wish to.  Can I take it that the Panel can 30 

ignore all your views as to the interpretation on the Sale and Supply of 

Alcohol Act?  They are of no use to the Panel are they?  Answer the 

question. 

 

MR LAWN:   I read the Act and as a District Licensing Committee member I 35 

make decisions on the Act but I am not legally trained. 

 

MR LAING:   We will come back to your role on the District Licensing 

Committee.  And you have also now confirmed that you have no 

planning qualifications. 40 

 

MR LAWN:   Exactly. 

 

MR LAING:   And so it would be pointless to ask you questions about the 

Resource Management Act would it not? 45 
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MR LAWN:   Yes. 

 

MR LAING:   You are a Commissioner on the Christchurch District Licensing 

Committee, are you not? 

 5 

MR LAWN:   And Selwyn and Ashburton, I am. 

 

MR LAING:   So your views in your evidence, to the extent that they do not 

relate to legal matters, are they views that you hold in respect of your 

role as a Licensing Commissioner? 10 

 

MR LAWN:   All I was asked to do was show that there was duplication and 

whether that - - - 

 

SJH:   I am sorry, that was not Mr Laing’s question. 15 

 

MR LAWN:   Sorry can you repeat the question? 

 

MR LAING:   Are the views that you express in the remainder of your 

evidence, that is not relating to matters of law, are they the views that 20 

you hold as a Licensing Commissioner? 

 

MR LAWN:   That there is duplication and that the Sale and Supply of Alcohol 

Act could cover some of the amenity order and some of the RMA 

amenity issues, yes. 25 

 

MR LAING:   Did you consult the other members of your committee before 

agreeing to give evidence to the Crown? 

 

MR LAWN:   I consulted my contract manager who consulted the lawyers for 30 

the Council.  They had some concerns.  I said what I was doing and 

then they said that was fine. 

 

MR LAING:   Do you think it is appropriate as a member having a semi-

judicial office, to come along and give evidence at a different forum 35 

about the very matters that you have to decide as a District Licensing 

Committee? 

 

MR LAWN:   I raised the issue with the Crown, was I conflicting myself.  I 

took advice from the Crown on that and I have made it well-known 40 

what I was going to do and asked for advice. 

 

MR LAING:   Did you consult the Council who appointed you to the 

Committee? 

 45 
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MR LAWN:   Yes I did, I spoke to my manager and he spoke to the lawyers 

and they said it was okay. 

 

MR LAING:   Which lawyers? 

 5 

MR LAWN:   If they had said that it was not okay I would not be here. 

 

MR LAING:   Which lawyers did you talk to? 

 

MR LAWN:   I think Ian Taylor was one of the lawyers.  He was spoken to by 10 

Darryl Griffin who is my contract manager. 

 

MR LAING:  So do you not think though, that there is a conflict, an 

inconsistency about you as an officer who has to make value 

judgements, decide matters on the evidence, under, in your capacity on 15 

that Committee and coming along here to give evidence to the Crown?  

Is there not an inherent conflict, Mr Lawn? 

 

  [5.00 pm] 

 20 

MR LAWN:   I do not believe there is because all I was saying was that here is 

some duplication.  Obviously the Hearings Panel understand that.  All I 

am doing is giving evidence for the Crown.  I take my guidance from 

them.  If there was a conflict then I should recuse myself, if the Panel 

believes there is a conflict, then my evidence should be struck out. 25 

 

MR LAING:   Well I think it should be but I will come to that in a minute.  

What confidence do you believe an applicant would have for a liquor 

licence seeing you appear here to express views in the forum other than 

as your statutory role? 30 

 

MR LAWN:   I do not believe they would have issue, all I am trying to do is 

say that there was duplication and that some of these matters could be 

dealt with under Sale and Supply of Alcohol, I do not think that 

conflicts me. 35 

 

MR LAING:   Well I might leave that to Ms Appleyard because I am sure she 

will have some questions about that. 

 

 Can I just very briefly take you to your paragraph 5.7, could you just 40 

read the first sentence in 5.7 for me. 

 

MR LAWN:   “In my experience both as a prosecutor and more recently as a 

decision maker, the hours and conditions placed on a premise’s 

resource consent are the maximum allowable when a licence is 45 

considered.  In a number of cases, evidence, often in the form of 
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community concerns will be adduced which establishes that reduced 

hours are required to meet the criteria of SASA (ph 1.34).  This is 

regularly done voluntarily by the applicant when they consider the 

evidence, and they offer to reduce hours or have other conditions 

placed on the licence by consent.” 5 

 

MR LAING:   Isn’t the statement you make in 5.7 consistent with the notion 

that the RMA controls, district plan controls, and the provisions of the 

Sale and Supply of Alcohol Act are working together, that is correct, is 

it not? 10 

 

MR LAWN:   In a lot they do, yes. 

 

MR LAING:   Yes, thank you.  And if you go to paragraph 5.8, you say a 

further issue with having two different consenting pathways, is that if 15 

an application resource consent for alcohol licensed premises is 

processed on a non-notified basis, local residents only find out once 

their licence application is publicly notified. 

 

 That is not a conflict, is it, that is just two different processes working 20 

separately, is it not? 

 

MR LAWN:   It is two processes, yes. 

 

MR LAING:   Finally, if I could ask you about 6.2, and you say there, “With 25 

regard to policy and objectives, in my experience the late night sale and 

consumption of alcohol can have significant adverse effects on the 

community, and it is useful for the district plan to seek guidance as to 

where those effects might be most keenly felt.” 

 30 

 Is that not an indication from you that the district plan has a role? 

 

MR LAWN:   The district plan certainly does have a role. 

 

MR LAING:   Yes.  And you then go on to say that you relied on Mr Willis’s 35 

evidence. 

 

MR LAWN:   Yes. 

 

MR LAING:   But that is not what your initial view would have been, is it? 40 

 

MR LAWN:   That the district plan does have a role? 

 

MR LAING:   Yes. 

 45 

MR LAWN:   I absolutely believe the district plan has a role. 
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MR LAING:   Right, well isn’t that inconsistent with other parts of your 

evidence? 

 

MR LAWN:   I don’t think so because all we are talking about are the rules, the 5 

plan is dealing with policy et cetera, so that gives a lot more guidance, 

the rules are more of a- - - 

 

MR LAING:   So you are now saying that the district plan should have specific 

policies and objectives for the sale of alcohol, is that your position? 10 

 

MR LAWN:   Well, it does, doesn’t it (INDISTINCT 3.56)? 

 

MR LAING:   Well it does at the moment, but this is what this whole Hearing 

is about, Mr Lawn, we are here to debate three things, and I am going 15 

to ask you whether you agree with them. 

 

 We are here to debate whether there should be objectives or not, 

policies or not, rules or not.  Is that a fair summation of why we are 

here today? 20 

 

MR LAWN:   Yes, it is. 

 

MR LAING:   And is that why you are here giving evidence?  

 25 

MR LAWN:   About the rules, yes, it is. 

 

MR LAING:   Right, so am I now understanding you to say that there should 

be objectives and policies in the plan relating to the sale of alcohol? 

 30 

MR LAWN:   Well there already are there not, (INDISTINCT 4.31). 

 

MR LAING:   Mr Lawn, those matters the Crown is seeking to have removed, 

that is why you are here, is it not? 

 35 

MR LAWN:   The rules, yes. 

 

MR LAING:   The Crown is seeking to remove everything, Mr Lawn, you do 

not agree with the Crown’s position, is that right? 

 40 

 Do you know why you are here, Mr Lawn? 

 

MR LAWN:   It is about the duplication of the rules, that is my evidence, that 

there is duplication in and around the rules. 

 45 

  [5.05 pm]    
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MR LAING:   Just to clarify this for the record, are you saying that the district 

plan should have objectives and policies relating to late night premises 

sale of alcohol, is that your position now? 

 5 

MR LAWN:   No, I believe that the rules are duplicated, that is all my evidence 

is. 

 

MR LAING:   So I am trying to ask- - - 

 10 

SJH:   Sorry to interrupt, but do you understand the difference between 

objective, policies and rules? 

 

MR LAWN:   The rule are- - - 

 15 

SJH:   Do you understand the difference? 

 

MR LAWN:   No, I do not, sorry. 

 

SJH:   I thought you might have been talking past each other.  He said he does 20 

not understand there is any difference between objective- - - 

 

MR LAING:   Yes, well he may as well sit down now because this is pointless. 

 

SJH:   Well, I do not want to cut you off.   25 

 

MR LAING:   No sir, I think I have covered it all. 

 

SJH:   Ms Appleyard. 

 30 

<CROSS-EXAMINATION BY MS APPLEYARD [5.05 pm] 

 

MS APPLEYARD:   Thank you, good afternoon, Mr Lawn.  I want to start 

with paragraph 2.1 of your evidence where you say that you have read 

the code of conduct for expert witnesses.  Did you receive a copy of 35 

that document from anybody before you wrote your evidence? 

 

MR LAWN:  I read it, the Crown sent it to me. 

 

MS APPLEYARD:   Yes, and do you know what it says? 40 

 

MR LAWN:   Not off the top of my head (INDISTINCT 1.15). 

 

MS APPLEYARD:   Presumably because you are reading the code, you are an 

expert of some sort, so what is your subject matter expertise? 45 
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MR LAWN:   I was asked by the Crown to give evidence for the Sale and 

Supply of Alcohol Act.   

 

MS APPLEYARD:   No, I am asking you what – your expertise is the Sale and 

Supply of Alcohol Act? 5 

 

MR LAWN:   The licensing regimes, yes. 

 

MS APPLEYARD:   In what respect, the interpretation of it? 

 10 

MR LAWN:   I have been involved in Hearings for nine years, specifically 

involved as a decision maker under the Act- - - 

 

MS APPLEYARD:   So that is the capacity in which you are coming here, is a 

decision maker under the Act? 15 

 

MR LAWN:   No, that speaks to my experience. 

 

MS APPLEYARD:   As a decision maker under the Act, you would have to be 

making judgements on interpretation of the Act that you are operating 20 

under? 

 

MR LAWN:   Yes. 

 

MS APPLEYARD:   And is that part of the expertise you are seeking to bring 25 

before this Panel? 

 

MR LAWN:   That I have a knowledge to make judgements, yes. 

 

MS APPLEYARD:   You have made judgements, have you not, about the 30 

interpretation of that Act? 

 

MR LAWN:   In my evidence. 

 

MS APPLEYARD:   No, in your role as a district licensing commissioner? 35 

 

MR LAWN:   Yes. 

 

MS APPLEYARD:   I note that on the second bullet point you say that you 

have written a resource called “Case Law Companion – A Guide for 40 

District Licensing Committee Chairs and Members”, have you got a 

copy of that Companion? 

 

MR LAWN:   No, I do not. 

 45 



 Page 944 

  

Ch6: General Rules and Procedures Commenced 11.03.16 

MS APPLEYARD:   So what does it do, when it is called a Case Law 

Companion – A Guide, what is in it? 

 

MR LAWN:   It starts off with how district licensing committees should – how 

they can make good decisions, looking at the legislative framework, 5 

how they should interpret legislation given the guidelines set out by the 

Parliamentary Councils Office, and mainly, its main role is to give 

people access to subjects – to case law by a subject, that is its main 

role. 

 10 

MS APPLEYARD:   Thank you.  Now when you gave your evidence, so when 

you went in the box, you put your hand on the Bible and you swore it 

was true and correct, do you confirm that this is your evidence, your 

personal evidence, it is not the views of a department or anybody else, 

this is your personal evidence? 15 

 

MR LAWN:   I wrote this. 

 

MS APPLEYARD:   Yes, thank you, and it represents your own personal 

views? 20 

 

MR LAWN:   Yes. 

 

MS APPLEYARD:   You say in paragraph 1.2 that you have been in the Police 

for 20 years, in 2010 you had been in the Police for 17 years roughly? 25 

 

MR LAWN:   I started in – yes, yes, I started in 1993. 

 

MS APPLEYARD:   In 2010 in your role as an employee of New Zealand 

Police, did you present a presentation entitled “Alcohol, The Ripple 30 

Effect”? 

 

MR LAWN:   Yes, I spoke at the Christchurch Cathedral. 

 

MS APPLEYARD:   Yes, the Christchurch Cathedral, so who was the 35 

audience? 

 

MR LAWN:   The general public. 

 

MS APPLEYARD:   Thank you.  This is the point at which I have a video clip 40 

that I wish to put to Mr Lawn, I have provided a copy of that to other 

Counsel at lunchtime, it was a bit difficult, it is not a document to show 

- - -  

 

SJH:   How long is it? 45 
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MS APPLEYARD:   It is eight minutes, but I am only going to do about the 

first minute, so I am not going to play the whole eight minutes because 

it is going to chew up all my time. 

 

SJH:   No objection Mr Allen? 5 

 

MR ALLEN:   None sir, apart from relevance, but beyond that, the whole clip 

probably has to be viewed but given your comments, I question the 

relevance of it. 

 10 

SJH:   We will see it. 

 

MS APPLEYARD:   I will tell you when to stop because I do not want to use 

up my cross-examination. 

 15 

SJH:   We will certainly view the whole thing as well, but- - - 

 

MR ALLEN:   Thank you, sir, that is my key point is viewing the whole thing. 

 

  [5.10 pm] 20 

 

SJH:   No, rest assured, we will watch the whole thing, but we only need to 

deal with the relevant bit for cross-examination now given the time of 

the day. 

 25 

MR ALLEN:   Thank you sir. 

 

SJH:   Yes, proceed again please. 

 

EXHIBIT #11 – VIDEO PRESENTATION BY AL LAWN 30 

 

 VIDEO PLAYED 

 “Woking predominantly in Christchurch, working predominantly as a 

front line Police Officer.  And after listening to our other speakers, and 

after working in that environment I have had a gutsful of alcohol 35 

problems and the liquor industry pushing a drug onto our young 

people, and for us at the front line picking up the pieces.  I have had an 

absolute gutsful of it. 

 

 I see the quotes that Gilbert brought about.  1870 – 1856: When will 40 

we learn?  When will we grow up?  When will we have the courage and 

stand up and make good decisions about a drug which is pedalled 

within our society?  It is time that we made a difference.  It is time we 

said enough is enough, and it is time our Parliamentarians stood up 

and made the hard decisions, and instead of making quick fix solutions, 45 
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looked at long term sustainable changes to the legislative framework 

that we have, 

 

 It is time that you as a community stood up and made your thoughts 

known.” 5 

 VIDEO ENDS 

 

MS APPLEYARD:   If we just stop there.  Thank you.  I just ask you to 

confirm that that is you? 

 10 

MR LAWN:   Would be hard to deny it.  Yes, that is me.  

 

MS APPLEYARD:   And I can ask Mr Lawn to obviously produce it as an 

exhibit. 

 15 

SJH:   Give it 11. 

 

SECRETARIAT:   11, sir. 

 

MS APPLEYARD:   It is obviously part of the clip, but it was in the context of 20 

you lobbying the audience to support legislative change? 

 

MR LAWN:   Yes, to get the community working, to make submission to the - 

- -  

 25 

MS APPLEYARD:   Yes, and the change was what became the Sale and 

Supply of Alcohol Act 2012? 

 

MR LAWN:   Yes. 

 30 

MS APPLEYARD:   Did you present to select committee, or you were part of 

presentations to select committee? 

 

MR LAWN:   No, I worked with the Law Commission. 

 35 

MS APPLEYARD:   Yes, did you get what you wanted?  I mean “you” in the 

collective sense. 

 

MR LAWN:   I thought we got a better framework. 

 40 

MS APPLEYARD:   Sorry? 

 

MR LAWN:   I think we got a better framework. 
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MS APPLEYARD:   Okay, now I am just wanting to put a document to you, I 

will just explain, the clip is eight minutes long, this is just one slide 

from it, just to speed things up.   

 

 “Alcohol is the same hazard category as agents such as asbestos, 5 

formaldehyde and tobacco” – Is that a slide you presented as part of 

that presentation? 

 

MR LAWN:   Yes it is. 

 10 

MS APPLEYARD:   And it represents your personal views? 

 

MR LAWN:   That is the - - -  

 

MS APPLEYARD:   Well, it was your presentation, was it not? 15 

 

MR LAWN:   That is a fact that I was given, and I presented the fact. 

 

MS APPLEYARD:   Well, is this your personal view or not? 

 20 

MR LAWN:   Yes, it is.  Well, it is a fact.   

 

MS APPLEYARD:   Now, I can understand what you say you assert as your 

expertise about the Sale and Supply of Alcohol Act, but I took your 

answer to be that there is no point in me asking you any questions 25 

about the RMA? 

 

MR LAWN:   No, I am not RMA qualified, that is why I say it. 

 

MS APPLEYARD:   Have you had any experience of the RMA at all? 30 

 

MR LAWN:   Only seeing decisions that have come in front of us.  No I have 

not. 

 

MS APPLEYARD:   So in your role with the Police, you did not ever appear at 35 

town planning or resource management hearings on matters related to 

the sale of alcohol? 

 

MR LAWN:   No, I did not.   

 40 

MS APPLEYARD:   So do I rely on Mr Willis for the other half of the 

equation on duplication? 

 

MR LAWN:   Yes, you must do.   

45 
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  [5.15 pm] 

 

MS APPLEYARD:   I would like to explore how decisions are made under the 

liquor licence regime, and you as a Commissioner sit with a District 

Court Judge and another Commissioner; is that how you are 5 

comprised? 

 

MR LAWN:   No, so a district licencing committee is a Chair, who may be a 

commissioner, or may be a member of the council, and there are two 

members that sit them.  In Christchurch there are four commissioners, 10 

the four commissioners are also members, but there are also two other 

members.  In Christchurch I do not sit as a Chair of public hearings. 

 

MS APPLEYARD:   Okay, well I am going to ask you about, let us take Mr 

Giddens’ liquor licence application last week, you sat on that, what was 15 

your role, were you a commissioner or you were the chair? 

 

MR LAWN:   No, I was a member. 

 

MS APPLEYARD:   You were a member? 20 

 

MR LAWN:   Yes, one of three. 

 

MS APPLEYARD:   One of three.  Can you tell me in the course of this 

hearing how many times we have had a Commissioner of the 25 

Environment Court come to the witness box to tell us about the 

meaning of the RMA? 

 

MR LAWN:   I am not aware of any. 

 30 

MS APPLEYARD:   Have you read the evidence of the parties called on behalf 

of Pacific Park? 

 

MR LAWN:   Yes, I have. 

 35 

MS APPLEYARD:   There will be an array of familiar names to you.  Do you 

know all of them? 

 

MR LAWN:   Pretty much, well - - - 

 40 

MS APPLEYARD:   You know the back row? 

 

MR LAWN:   Most of them, yes, yes I do. 

 

MS APPLEYARD:   You know the owner of The Bog? 45 
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MR LAWN:   Yes I do. 

 

MS APPLEYARD:   Tequila Mockingbird? 

 

MR LAWN:   Yes. 5 

 

MS APPLEYARD:   The Carlton? 

 

MR LAWN:   Sort of. 

 10 

MS APPLEYARD:   You know all of the gentlemen in the back row, thank 

you. 

 

 And in fact you have been involved in making decisions on a number 

of liquor licence applications since January 2014, related to Victoria 15 

Street, have you not? 

 

MR LAWN:   Since January 14 this year? 

 

MS APPLEYARD:   No, sorry, no, since you were appointed? 20 

 

MR LAWN:   I have made The Bog decision, chair alone. 

 

MS APPLEYARD:   You made The Bog decision on your own or you were - - 

- 25 

 

MR LAWN:  Chair alone.  

 

MS APPLEYARD:   The Chair, yes. 

 30 

MR LAWN:   Yes. 

 

MS APPLEYARD:   And the renewal is up on that, is it not? 

 

MR LAWN:   Yes, and I will not sit on that.   35 

 

MS APPLEYARD:   The others? 

 

MR LAWN:   Tequila Mockingbird was the only one.  Revival I did not, I 

recused myself from that.  I do that on a number of occasions.  40 

 

MS APPLEYARD:   Thank you.  Now, Mr Giddens of Tequila Mockingbird, 

the last time you saw him was last week, was it? 

 

MR LAWN:   I think so. 45 
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MS APPLEYARD:   And that was in your capacity as a decision maker on his 

liquor licence application? 

 

MR LAWN:   It is.   

 5 

MS APPLEYARD:   Did you advise the Chair of that Panel that you were 

giving evidence in relation to a hearing this week that Mr Giddens was 

also appearing at? 

 

MR LAWN:   I advised the Panel when I was first asked that I was giving 10 

evidence for the Crown at these hearings.  Also advised them that I had 

spoken to - - -  

 

MS APPLEYARD:   That was not my question.  Did you tell the Chair of the 

hearings panel last week, when Mr Giddens appeared, that you were 15 

appearing this week in a hearing in respect of which Mr Giddens was a 

witness? 

 

MR LAWN:   No, I thought the last time I had spoken to him and told the other 

two that were sitting on it, including the Chair, that that was what I was 20 

doing. 

 

MS APPLEYARD:   Did you tell the Chair last week when you sitting on Mr 

Giddens’ liquor licence application that you were giving evidence 

today in respect of a matter that Mr Giddens was also giving evidence? 25 

 

MR LAWN:   No, not specifically.   

 

MS APPLEYARD:   Did you tell the Chair that at that time counsel for the 

Crown had applied to cross-examine Mr Giddens in this matter? 30 

 

MR LAWN:   No, I did not.  

 

MS APPLEYARD:   Now, the Tequila Mockingbird application was adjourned 

last year sometime, so can remember when it was adjourned from? 35 

 

MR LAWN:   No, I cannot, sorry. 

 

MS APPLEYARD:   If I tell you it is roughly a year, you have been seized of 

the matter for a year or so? 40 

 

MR LAWN:   Over a year I think it is. 

 

MS APPLEYARD:   When did you have the discussions with Dr Manthei that 

she told us about this morning? 45 
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MR LAWN:   Two weeks ago I asked the Crown whether that was correct, 

whether I was conflicting myself - - -  

 

MS APPLEYARD:   I am just asking you when you had the discussion with Dr 

Manthei, relative to the period of time you have been seized of the 5 

Tequila Mockingbird liquor licence application. 

 

MR LAWN:   About two weeks ago.  I – yeah, but - - -  

 

MS APPLEYARD:   Did you tell the Chair of the liquor licence application in 10 

relation to Tequila Mockingbird that you had had discussions with Dr 

Manthei in the previous two weeks? 

 

MR LAWN:   Yes, I did. 

 15 

  [5.20 pm] 

 

MS APPLEYARD:   And did Dr Manthei appear in front of that decision 

making body last week and give evidence? 

 20 

MR LAWN:   Yes, she did. 

 

MS APPLEYARD:   In paragraph 3.2 of your evidence, you say you have read 

the evidence of Ms McLaughlin for the Council and you make 

reference to, in paragraph 4.1, to the fact that you and Ms McLaughlin 25 

share views.  I take it you would accept that you and Ms McLaughlin 

no longer share those views? 

 

MR LAWN:   Yes. 

 30 

MS APPLEYARD:   Paragraph 4.2, you talk about adding an advice note to the 

plan to tell parties that are considering opening a bar that they also need 

to obtain a liquor licence.  Is that the purpose of the advisory note? 

 

MR LAWN:   That is my understanding, yes. 35 

 

MS APPLEYARD:   Do you consider that to be useful signal to applicants? 

 

MR LAWN:   I do. 

 40 

MS APPLEYARD:   Are you aware of anywhere else in the plan that 

applicants are told they need to get a building consent, an 

archaeological authority or any other sort of authority? 

 

MR LAWN:   No, I am not. 45 
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MS APPLEYARD:   In terms of it being useful, are you aware of any of the 

gentlemen in the back row who would need to be told by an advisory 

note that to operate a bar they need a liquor licence? 

 

MR LAWN:   No. 5 

 

MS APPLEYARD:   Has there been any circumstance in Victoria Street where 

a bar operator has opened without a liquor licence? 

 

MR LAWN:   Not that I am aware of. 10 

 

MS APPLEYARD:   So how useful is your advisory note? 

 

MR LAWN:   There were a number of people who, developers especially, who 

build buildings and have in the back of their mind that they want 15 

hospitality in there. 

 

MS APPLEYARD:   And you are telling me they do not know that they need 

to go to the Sale of Liquor Legislation and obtain a licence to sell 

alcohol? 20 

 

MR LAWN:   Some may not, I do not know.  It was trying to be helpful. 

 

MS APPLEYARD:   Now, paragraph 5.1 on your section of the analysis of the 

Sale and Supply of Alcohol Act, there you refer us to the criteria which 25 

are considered on an application and you make reference to good order 

and amenity and you refer us there to sections 105 and 106 of that Act.  

Can you explain to me – 5.1, so you are pointing out there the criteria 

for consideration of applicants has been extended to include good order 

and amenity and that you are allowed to take into account a wider 30 

range of issues than previously. 

 

MR LAWN:   Yes. 

 

MS APPLEYARD:   Can you explain to me why a person who is so 35 

experienced in the Sale of Alcohol Act would not point out to the Panel 

that decisions can only be made that relate to the object and purpose of 

the Act. 

 

MR LAWN:   I think I did in some part - - - 40 

 

MS APPLEYARD:   Well I was going to ask you about that.  Can you show 

me where you have told the Panel what the purpose and object of the 

Sale and Supply of Alcohol Act is? 

 45 

MR LAWN:   I cannot remember where it is but I thought I had - - - 
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MS APPLEYARD:   Well I am telling you it is not there.  Are you able to tell 

the Panel what the object of that Act is? 

 

MR LAWN:   It has two parts of it.  The first part is that the sale and supply of 5 

alcohol should be undertaken responsibly, the second part is that the 

object is to minimise the harm from excessive and inappropriate 

consumption of alcohol and it goes on to list what those things are. 

 

MS APPLEYARD:   The mischief it is aimed at is the harm caused by 10 

excessive or inappropriate consumption of alcohol and there is a 

definition of alcohol related harm, do you confirm that? 

 

MR LAWN:   Yes. 

 15 

MS APPLEYARD:   Thank you.  So why was that not pointed out to the 

Panel? 

 

MR LAWN:   That the object of that – I thought it had been noted to.   

 20 

MS APPLEYARD:   You have referred to some case – and I am not going to 

take you to that – but do you accept that there is case law to the effect 

that your powers under the Act have to be causally linked to achieving 

the object and purpose of that Act? 

 25 

MR LAWN:   Absolutely. 

 

  [5.25 pm] 

 

MS APPLEYARD:   And they have to be aimed at minimising alcohol related 30 

harm and they have to be linked to, whatever the words are, 

intoxication and excessive consumption. 

 

MR LAWN:   No, I do not approve because the object of that first talks about 

the sale and supply of consumption of alcohol - - - 35 

 

MS APPLEYARD:   If you listen to the question I am talking about the causal 

nexus, there needs to be a causal nexus between, for example, 

conditions you impose and the object of the Act, do you accept that? 

 40 

MR LAWN:   Yes, I do. 

 

MS APPLEYARD:   Thank you.  Now, as I understand it your evidence is on 

the premise that it is important to avoid duplication. 

 45 
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MR LAWN:   That is the Crown’s case and that is what I am trying to show.  

There is duplication. 

 

MS APPLEYARD:   And you say in paragraph 5.5 of your evidence, “The 

importance of avoiding duplication, in my opinion, is one reason why 5 

the Act was introduced.”  So on what do we base that assertion?  

Because on my reading of it, your evidence is that the addition of the 

words to the Sale and Supply Act introduced duplication. 

 

MR LAWN:   I take your point.   10 

 

MS APPLEYARD:   So would you like to rephrase those words?  “The 

importance of avoiding duplication, in my opinion, was one reason why 

the SAA was introduced.”  Would you like to take out the word 

“avoid”? 15 

 

MR LAWN:   I could do, yes.   

 

MS APPLEYARD:   So what this legislation was doing was actually 

introducing duplication, was it not, deliberately? 20 

 

MR LAWN:   I guess that is up to the drafters, isn’t it, but it did produce 

duplication, absolutely. 

 

MS APPLEYARD:   And that was a decision of Parliament, wasn’t it? 25 

 

MR LAWN:   Absolutely. 

 

MS APPLEYARD:   They did not repeal the RMA and say “let’s take amenity 

out of part 2” relating to hospitality, did they, they deliberately created 30 

this overlap? 

 

MR LAWN:   Yes. 

 

MS APPLEYARD:   So let us look at this duplication in practice.  I am 35 

wondering if the witness could be shown exhibits - - - 

 

SJH:   What is your position given that answer, Mr Allen? 

 

MR ALLEN:   Sir, we will have to cover that and given that change that with 40 

the alignment I would need to seek instructions as well but it is 

certainly focused on the gaps and whether there are gaps that are being 

filled.  Sir, you made your comments clear last Friday as well. 

 

SJH:   Yes, you take instructions.  I am conscious of the time, Ms Appleyard.  I 45 

know you could have 25 minutes but you have had them. 
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MS APPLEYARD:   Thank you.  So I just want to ask you a couple of last 

questions and this is to look at this issue of duplication in practice.  I 

would like you to look at the on-licence for the Bog and the resource 

consent application for the Bog which are exhibits 8 and 10.   5 

 

 Do you want to borrow mine?  I can go from memory.   

 

MR LAWN:   Thank you.   

 10 

MS APPLEYARD:   You were the decision maker on this liquor licence, the 

on-licence for the Bog? 

 

MR LAWN:   Yes, I think I was.   

 15 

MS APPLEYARD:   Sorry, I will just slow down.   

 

MR LAWN:   Just checking the date, 50 Victoria Street, yes, I was.   

 

MS APPLEYARD:   So you were the decision maker on this application for 20 

the liquor licence for the Bog, it is dated 2014. 

 

MR LAWN:   14, yes. 

 

MS APPLEYARD:   Yes, so that is post the amendments to the Sale and 25 

Supply of Alcohol Act? 

 

MR LAWN:   Yes. 

 

MS APPLEYARD:   So can you point out for the Panel the conditions that you 30 

put on that liquor licence to deal with residential amenity. 

 

  [5.30 pm] 

 

MR LAWN:   There are none to deal with residential amenity, but - - -  35 

 

MS APPLEYARD:   But can I – can you please point out to the Panel, which 

of the conditions on The Bog liquor licence deal with residential 

amenity? 

 40 

MR LAWN:   If there is one which could do, the host responsibility policy 

often does speak to those sorts of things. 

 

MS APPLEYARD:   Is that it? 

 45 

MR LAWN:   Yes, this already had a resource consent. 
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MS APPLEYARD:   Well no, you are telling me that there is duplication and 

this is all in your court on the Sale and the Supply of Alcohol Act, that 

this is one your criteria, so you show me where on that licence you 

have dealt with Dr Manthei’s amenity? 5 

 

 Show me where it says in there, “we will not crash bottles, we will not 

keep the doors and windows open, we will ensure that people start 

leaving an hour beforehand so they do not all rush past Dr Manthei’s 

house at once”, show me where you have dealt with that in that liquor 10 

licence? 

 

MR LAWN:   it is not in there but it is the precursor to it, and the application 

and what we often ask for, which is an “alcohol management plan” 

which covers often noise and amenity issues. 15 

 

MS APPLEYARD:   Are you telling me there was one with this? 

 

MR LAWN:   I am not sure – I asked for two or three things in regards to this 

licence. 20 

 

MS APPLEYARD:   It is not a condition, is it not, so when Dr Manthei’s 

worried about somebody slamming doors or dropping litter and she 

rings you up, what do you do about it? 

 25 

MR LAWN:   When she appears and gives evidence about that stuff? 

 

MS APPLEYARD:   No, no, when she is annoyed, when she is annoyed at 

2 o'clock in the morning and she wants somebody to do something 

about it, she rings you; what condition are you going to rely on? 30 

 

MR LAWN:   The undertakings that were given before this, that form part of 

what the licence says said they will do, so - - -  

 

MS APPLEYARD:   Are you saying that there is somehow implied conditions 35 

that you can enforce? 

 

MR LAWN:   When someone makes undertakings in their application, yes, that 

becomes a suitability issue if they do not comply with those 

undertakings. 40 

 

MS APPLEYARD:   Where is that written in that document? 

 

MR LAWN:   It is not written here but it is how it works. 

 45 
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MS APPLEYARD:   The resource conditions on – and it is resource consent 

conditions – can you put the two side by side and show me where the 

duplication is? 

 

MR LAWN:   There has not been because this is already started, so if it has 5 

already happened, then why would I duplicate it? 

 

MS APPLEYARD:   Thank you.  I have no further questions. 

 

SJH:   Thank you.  Ms Dawson? 10 

 

MS DAWSON:   No, I have no questions, thank you. 

 

MR DAYSH:   There is no questions, sir. 

 15 

SJH:   Ms Huria? 

 

MS HURIA:   No thank you, sir. 

 

SJH:   Judge? 20 

 

JUDGE HASSAN:   Just one matter, in light of questioning, Mr Lawn. 

 

 Dr Manthei’s sitting down the back of the room there and she gave 

evidence on a change of position she took on the relief she is asking 25 

for, but we understand the basis of her concern being, to safeguard the 

amenity of her neighbourhood. 

 

 That change of position she said, resulted from a conversation you had 

with her around duplication with the Resource Management Act, where 30 

you have now acknowledged you have no expertise. 

 

 To assist Dr Manthei and us, can you correct any errors that you may 

have committed in your conversation with Dr Manthei, please? 

 35 

MR LAWN:   I answered a number of questions; I first put a rider on when I 

spoke to her and I said to her - - -  

 

JUDGE HASSAN:   Well first of all, do you think her understanding from 

what you heard down the back today, may have been misguided?  It is 40 

important for her as well us that you answer that properly please. 

 

MR LAWN:   My evidence was that it was duplication. 

 

JUDGE HASSAN:   Was it misguided?  Do you think she has been misguided 45 

by what she heard from you, please answer that – well mislead perhaps. 
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MR LAWN:   I do not believe I mislead her, I honestly gave advice 

 

JUDGE HASSAN:   So you honestly said what you said, but if she has taken 

from that, that we should carve-out these provisions from, for the 5 

management and protection of residential amenity, based on your lack 

of expertise and resource management issues as you have 

acknowledged, should she safely do that? 

 

  [5.35 pm] 10 

 

MR LAWN:   When you put it like that, no. 

 

JUDGE HASSAN:   So do you want to correct the position to make it clear to 

Dr Manthei what she should take from your conversation about the 15 

Resource Management Act and its meaning, please? 

 

MR LAWN:   That there is just duplication and how that is sorted out is up to 

the Panel, but that is – I do not know what else to say, it is – I am sorry. 

 20 

JUDGE HASSAN:   Well I understand it is difficult for you, but it is important 

that people that come along to this hearing, doing their best to look 

after their interest, are not sent a misguided missile. 

 

MR LAWN:   I absolutely agree. 25 

 

JUDGE HASSAN:   Thank you. 

 

SJH:   You are here as an independent expert, Mr Lawn? 

 30 

MR LAWN:   Engaged by the Crown, based - - -  

 

SJH:   You are here as an independent expert? 

 

MR LAWN:   Yes I am, sir. 35 

 

SJH:   And for which no doubt you will or have rendered a fee? 

 

MR LAWN:   Yes I have. 

 40 

SJH:   When you talk of duplication that requires an understanding of the Act 

you work with and the Resource Management Act, does it not? 

 

MR LAWN:   That was not my understanding of what my role was. 

 45 
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SJH:   To understand that the Act you work with duplicates the RMA, you need 

to understand the RMA, do you not, that is self-evident? 

 

MR LAWN:   Yes, sir. 

 5 

SJH:   And you have admitted you have no expertise or knowledge of the 

RMA. 

 

MR LAWN:   I have, sir. 

 10 

SJH:   When Mr Laing was questioning you I intervene because I thought there 

was an issue and you did concede that you did not know the difference 

between “objectives” and “policies” and “rules”, correct? 

 

MR LAWN:   That is right, sir. 15 

 

SJH:   Go to your 4.1, the last line, “I also consider that the objective and 

policy should be deleted” – how can you say that if you do not know 

what they are? 

 20 

MR LAWN:   I had read the objectives and the policy, and - - -  

 

SJH:   But you do not know what they are which was your answer to me, how 

can you recommend their deletion? 

 25 

MR LAWN:   I should not, sir. 

 

SJH:   Look, this is not a matter for us, but your committee was ceased of 

something involving tequila, the humming bird and you spoke to one of 

the submitters in front of you – can I give you some – presume to give 30 

you some advice? 

 

MR LAWN:   Thank you, sir. 

 

SJH:   Please go and take some proper advice around “conflicts of interest” - - -  35 

 

MR LAWN:   I - - -  

 

SJH:   Look, I am not entering into a debate with you, you can take the advice 

or you can ignore it, entirely up to you. 40 

 

MR LAWN:   Thank you, yes. 

 

SJH:   Anything arising, Ms Appleyard? 

 45 

MS APPLEYARD:   No, sir. 
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SJH:   Mr Laing? 

 

MR LAING:   No, sir. 

 5 

SJH:   Anything arising or re-examination? 

 

MR ALLEN:   No, sir. 

 

SJH:   Thank you, Mr Lawn, you may stand down. 10 

 

MR LAWN:   Thank you. 

 

<THE WITNESS WITHDREW [5.38 pm] 

 15 

SJH:   Yes, Mr Allen, you call your last witness for the day. 

 

MR ALLEN:   Thank you, sir, the Crown calls Andrew Willis. 

 

JUDGE HASSAN:   Mr Allen, I would invite you to put Mr Willis whether he 20 

has changed his opinion in light of that evidence. 

 

MR ALLEN:   Thank you, sir. 

 

JUDGE HASSAN:   And depending on his answer we might be able to go a bit 25 

earlier. 

 

MR ALLEN:   Sir, I was thinking along the same lines as well because 

Mr Willis’s evidence, as it says, relies on evidence of Mr Lawn. 

30 
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<ANDREW PETER NEWLAND WILLIS, affirmed [5.39 pm] 
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<EXAMINATION BY MR ALLEN [5.39 pm] 

 

MR ALLEN:   Quickly do the introductions and then we can move to that. 

 

SJH:   Thank you. 5 

 

MR ALLEN:   Your full name is Andrew Peter Newland Willis? 

 

MR WILLIS:   Yes it is. 

 10 

MR ALLEN:   And you prepared planning evidence on behalf of the Crown, 

dated 17 February 2016? 

 

MR WILLIS:   Yes, I have. 

 15 

MR ALLEN:   And do you have any changes to that evidence? 

 

MR WILLIS:   No, I do not. 

 

MR ALLEN:   We will come to that shortly – just any minor technical 20 

changes? 

 

MR WILLIS:   No I do not. 

 

MR ALLEN:   And you confirm that evidence is true and correct to the best of 25 

your knowledge? 

 

MR WILLIS:   I do. 

 

MR ALLEN:   Now you have sat and listened to the evidence of Mr Lawn and 30 

the discussion and comments from the Panel. 

 

 In terms of those discussions and comments and your reliance on 

Mr Lawn in respect of his evidence on how the Sale and Supply of 

Alcohol Act works, do you have any changes that you wish to make to 35 

your evidence in terms of the duplication gaps, necessity etcetera, 

potentially between the regimes? 

 

  [5.40 pm] 

 40 

MR WILLIS:   Thank you.  Well, yes, I do I have relied very heavily on the 

evidence of Mr Lawn to explain how SaSA (ph 0.08) works and the 

matters that they consider and I relied on his advice around the 

assessment matters that relate the sale of alcohol rule and how all those 

or key ones there are covered under SASA and how they can be already 45 
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managed.  If that is not now the case then my position is that we can’t 

rely on SASA independently of a district plan rule. 

 

MR ALLEN:   And that is on the basis that there may actually be gaps there? 

 5 

MR WILLIS:   Correct. 

 

MR ALLEN:   And you attended yesterday I think it was the conferencing 

statement, today you attended that conferencing? 

 10 

MR WILLIS:   Yes. 

 

MR ALLEN:   And at that conferencing you set aside the Crown’s position and 

you worked on the regime depending on the outcome from the Panel? 

 15 

MR WILLIS:   Yes, I did. 

 

MR ALLEN:   And apart from, and you will have heard the questions, from 

Mr Daysh today, in light of Mr Daysh’s questions do you accept that 

there may be ability to have further refinement to those provisions? 20 

 

MR WILLIS:   I do. 

 

MR ALLEN:   And you would be happy to work further with the other 

planning experts as you have already done and try and develop those in 25 

light of the comments from the Panel today? 

 

MR WILLIS:   Yes, I would. 

 

MR ALLEN:   Please answer any - - - 30 

 

SJH:   I suppose before you go on, the question is, and it may be that you are 

not in a position without instructions although - - - 

 

MR ALLEN:   Sir, I do need the instructions, sir. 35 

 

SJH:   Because I would have thought things had gone so far as we were going 

to put to you do you now accept the submissions that Mr Laing made 

on behalf of the City? 

 40 

MR ALLEN:   Sir, well, I think the expert planners have conferenced, we have 

got that fall back, that is why I just went through the conferencing and I 

just need to confirm my instructions. 

 

SJH:   We will give you the chance to take instructions. 45 
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MR ALLEN:   Sir, and as I said, sir, you made that position clear last Friday. 

 

SJH:   Thank you.  Given the concessions we will see what cross-examination 

there now is.  Mr Laing - Mr Harwood, he is probably more up to 

speed. 5 

 

MR HARWOOD:   Just one topic to pick up, sir. 

 

SJH:   Yes. 

 10 

<CROSS-EXAMINATION BY MR HARWOOD [5.42 pm] 

 

MR HARWOOD:   But it is going to be much shorter.  Could we please bring 

up the document we were looking at previously, it is an addendum to 

the Christchurch Central Recovery Plan called “Noise and 15 

Entertainment Provisions”.   

 

 Now, is it your understanding, Mr Willis, that this document amended 

the provisions that relate to noise and entertainment in the CCRP, is 

that correct? 20 

 

MR WILLIS:   Yes, it amended the provisions of appendix 1 of the CCRP. 

 

MR HARWOOD:   Thank you.  And the Crown is the author of that 

document? 25 

 

MR WILLIS:   Correct, it is. 

 

MR HARWOOD:   It is dated December 2014? 

 30 

MR WILLIS:   Yes, it is. 

 

MR HARWOOD:   And it took effect on 1 January 2015? 

 

MR WILLIS:   I - - - 35 

 

MR HARWOOD:   If we go to the second page actually, just right at the 

contents there, if you could zoom in, can you read the third paragraph 

there? 

 40 

MR WILLIS:   It does, yes, it has effect from 1 January 2015. 

 

MR HARWOOD:   Thank you.  And could we please turn to page 9 of that 

document.  Specifically policy 12.2.3, are you familiar with that 

policy? 45 
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MR WILLIS:   Yes. 

 

MR HARWOOD:   Is it correct that the fifth bullet point there, I will give you 

a second just to refresh yourself of that.  That is a policy which is about 

entertainment and hospitality activities and it seeks to encourage them 5 

to be located within specific precincts, that is what the policy does? 

 

MR WILLIS:   Yes, it does, yes. 

 

MR HARWOOD:   Thank you. 10 

 

MR WILLIS:   It had moved on slightly from what was in appendix 1 and that 

was a result of a change to this document. 

 

MR HARWOOD:   Right.  Could we please turn to page 14, and can you see 15 

4.3 there with the title “Development Standard”, and that rule is part of 

CCRP, isn’t it? 

 

MR WILLIS:   4.3, yes, this identified changes to an existing standard. 

 20 

MR HARWOOD:   Yes, and all that change is it adds some additional text that 

is bold underlined there, that is what changes? 

 

MR WILLIS:   Yes. 

 25 

MR HARWOOD:   And the Crown had the opportunity to remove that rule if it 

wanted to? 

 

MR WILLIS:   The Crown supported this rule. 

 30 

  [5.45 pm] 

 

MR HARWOOD:   Could we please turn to the actual rule itself on the 

operative plan.  I cannot actually read that. 

 35 

 Now, are you familiar with this rule Mr Willis? 

 

MR WILLIS:   Components of it. 

 

MR HARWOOD:   Would you agree with me that it is a discretionary activity 40 

rule for licenced premises which sell and supply alcohol between the 

hours of 11 pm and 7 am, that is roughly what the rule does? 

 

MR WILLIS:   Yes, as a discretionary activity, yes. 

 45 
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MR HARWOOD:   Yes.  Is it your understanding that this Replacement 

District Plan, cannot be inconsistent with CCRP? 

 

MR WILLIS:   Yes, that is my understanding.   

 5 

MR HARWOOD:   Thank you, those are my questions. 

 

SJH:   Thank you.  Ms Appleyard? 

 

<CROSS-EXAMINATION BY MS APPLEYARD [5.45 pm] 10 

 

MS APPLEYARD:   Thank you.  I may be able to shorten this, but my notes 

might not be in the right order.  Now, this is the second occasion that I 

have cross-examined you on sale of liquor, is it not? 

 15 

MR WILLIS:   Yes, second hearing. 

 

MS APPLEYARD:   Yes, the last occasion I cross-examined you in relation to 

your reliance on draft versions of the Central City Recovery Plan, did I 

not? 20 

 

MR WILLIS:   Yes, you questioned me on that. 

 

MS APPLEYARD:   And words you relied on which were not used by the 

Minister in his final version? 25 

 

MR WILLIS:   Yes.   

 

MS APPLEYARD:   Now, in your evidence at that chapter, I will just précis it, 

because I know we are short of time, that it is Mr Willis’ rebuttal to the 30 

Central City Chapter. 

 

 You made statements – and I will just précis them and you can tell me 

if I am right or wrong – that category 2 precincts were to promote in 

effect outdoor dining, cafes and restaurants and that late night bars 35 

were to be located in category 1, around the old Sol Square.  That was 

the effect of your evidence at that time, was it not? 

 

MR WILLIS:   It was a description of the thinking at the time to explain those 

types of activities, yes, that we anticipated.  But this was within the 40 

context of a noise rule.  So it was about noise. 

 

MS APPLEYARD:   Well, you did not just put a description; you drew the 

conclusion that the CCRP had drawn a distinction between category 1 

and category 2; identifying category 1 for night clubs and bars and 45 
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category 2 for dining.  That is what you stated in your evidence, was it 

not? 

 

MR WILLIS:   Well yes, there is a discretionary rule around residential 

accommodation and guest accommodation within the category 1.  So 5 

the CCRP did anticipate that it was less likely to have residential 

activity, well it would need to go through a consent pathway to occur 

there, so I relied on that rule. 

 

MS APPLEYARD:   Given your evidence, can you understand the concern that 10 

those who had invested in category 2 precinct in Victoria Street since 

the earthquake were unwelcome on your version of the interpretation of 

the CCRP?  Can you understand their concern? 

 

MR WILLIS:   Yes, I think I can, yes. 15 

 

MS APPLEYARD:   And they are the people that have invested and spent the 

money, not you, aren’t they? 

 

MR WILLIS:   Yes.   20 

 

MS APPLEYARD:   Do you have any objection on a merit basis – put aside 

duplication and put aside where it sits – and confirming to these people 

that have made investment in Victoria Street, that it is not the intention 

of the Crown or the City Council to undermine the viability of their 25 

existing investment? 

 

MR WILLIS:   Well, I cannot comment on the Council’s intention.  I do not 

think it is the Crown’s intention, and the intention of the CCRP - - - 

 30 

MS APPLEYARD:   Well, that is probably the question.  Is it the Crown’s 

intention to undermine investment, existing investment in Victoria 

Street? 

 

MR WILLIS:   I do not think so, but I think that the CCRP seeks a number of 35 

outcomes and it is the Crown’s intention to achieve a number of 

outcomes.   

 

MS APPLEYARD:   Okay, and are you accepting that one of those outcomes 

is to ensure that existing and post-earthquake investment in Victoria 40 

Street does not fall over? 

 

MR WILLIS:   Ensure that retail and commercial activity maintain their -- -  

 

MS APPLEYARD:   No, I am asking you what the Crown’s position is, can 45 

you tell me? 
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MR WILLIS:   Can you just repeat that question then? 

 

MS APPLEYARD:   Is it the Crown’s intention to see existing investment in 

Victoria Street post-earthquake fall over? 5 

 

MR WILLIS:   I do not think so, no. 

 

MS APPLEYARD:   Okay, so the Crown would have no objection to us 

writing that in the plan then? 10 

 

MR WILLIS:   Um - - -  

 

MS APPLEYARD:   So that when these people pick up the plan they are not 

left with impression that the Crown would rather see them located 15 

around the old Sol Square? 

 

MR WILLIS:   The wording, the CCRP - - -  

 

MS APPLEYARD:   Let us just put aside the wording.  I am just talking about 20 

the concept.   

 

  [5.50 pm] 

 

MR WILLIS:   Conceptually, I think the Crown would support entertainment 25 

hospitality activities in precincts.   

 

MS APPLEYARD:   Does the Crown support ongoing viability of sunk 

investment in Victoria Street? 

 30 

MR WILLIS:  Ongoing, yes, ongoing support and viability of the built 

environment, yes. 

 

MS APPLEYARD:   Yes, so is there any problem with writing something in to 

give these people investment certainty on a merit basis? 35 

 

MR WILLIS:   I guess I am unsure about how that would be achieved, what the 

expectations would be around consenting requirements outside of the 

precinct - - - 

 40 

MS APPLEYARD:   Can you just answer the question on the merits, thank 

you. 

 

MR WILLIS:   Again, sorry, can you please repeat the question? 

 45 
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MS APPLEYARD:   Is there any problem with giving these people some 

investment certainty by writing into the Plan that their existing 

investment is protected and it is not the intention to undermine their 

viability? 

 5 

MR WILLIS:   My only concern I would have would be what impact that 

would have on the other activities that are also within the central city 

business zone and the precincts - - - 

 

MS APPLEYARD:   Like what? 10 

 

MR WILLIS:   Guest accommodation, various precincts that are there like the 

art precincts or the convention centre precincts, residential 

developments, so other activities that are also co-located in the 

precinct. 15 

 

SJH:   Do not cut off any more answers, Ms Appleyard. 

 

MS APPLEYARD:   Sorry, I am just trying to - - - 

 20 

SJH:   No, do not cut off any more answers. 

 

MS APPLEYARD:   Sorry, I am just conscious of time, I will be careful.  

Now, your concern with the sale of liquor provisions is duplication? 

 25 

MR WILLIS:   Correct. 

 

MS APPLEYARD:   And is that your reference to the order in Council 

effectively? 

 30 

MR WILLIS:   Yes, that it stay in those expectations, correct. 

 

MS APPLEYARD:   Do you know what date the Order in Council was 

gazetted? 

 35 

MR WILLIS:   No, I do not. 

 

MS APPLEYARD:   If I tell you it was June/July 2014, set that roughly? 

 

MR WILLIS:   Yes. 40 

 

SJH:   Worst day in my life.   

 

MS APPLEYARD:   Sorry? 

 45 

SJH:   Worst day of my life. 
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MS APPLEYARD:   Do you know the date? 

 

SJH:   Well I was named in it.   

 5 

MS APPLEYARD:   And that Order in Council does not only refer to 

duplication, doesn’t it, it refers to clarity, it refers to earthquake 

recovery? 

 

MR WILLIS:   Yes. 10 

 

MS APPLEYARD:   So let’s look at the noise addendum, have you got a copy 

of that there? 

 

MR WILLIS:   Yes, I do. 15 

 

MS APPLEYARD:   Do you accept that that is a document aimed at 

investment certainty for operators of hospitality but also certainty for 

residents? 

 20 

MR WILLIS:   Yes, that is what it sought to achieve.   

 

MS APPLEYARD:   And it was prepared and gazetted six months after the 

Minister had released a statement of expectations, yes? 

 25 

MR WILLIS:   Yes. 

 

MS APPLEYARD:   The noise addendum is the same Minister’s own 

document, isn’t it? 

 30 

MR WILLIS:   This is the Minister’s document, the noise addendum, yes. 

 

MS APPLEYARD:   Yes, and it is six months after his statements of 

expectations and it is released after this Hearing process has started, 

isn’t it? 35 

 

MR WILLIS:   If those dates are correct, yes, December 2014.   

 

MS APPLEYARD:   And that addendum directs changes to the operative Plan, 

does it not? 40 

 

MR WILLIS:   It does. 

 

MS APPLEYARD:   Including introducing a rule requiring licenced premises 

within a 75 metre distance to residence to apply for a resource consent. 45 
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MR WILLIS:   It does introduce that rule, but I do note that that was before the 

change of the Sale and Supply of Alcohol Act, but, yes. 

 

MS APPLEYARD:   Yes, but it introduces a rule and that is all of Victoria 

Street that would be caught by that rule? 5 

 

MR WILLIS:   Well I do not know if it is all of Victoria Street, it is 75 metres 

from a liquor zone I think is the rule. 

 

MS APPLEYARD:   So I am interested in how you explain why the same 10 

Minister, six months after his statement of expectation would have 

decided to insert provisions into the operative Plan, ignoring his own 

statement of expectations about duplication.  Can you explain to me 

why? 

 15 

MR WILLIS:   Again, the only thing I can think of is that there was a change in 

2012 of the Sale and Supply of Alcohol Act and that the developers of 

this did not consider that. 

 

MS APPLEYARD:   Well I am sorry, that is 2012.  That document is January 20 

2015 and the statement of expectation is mid-2014.   

 

MR WILLIS:   Sorry, it was built on July 2013 – sorry, December 2013, earlier 

than that actually, 2012, so it was built on an earlier document - - - 

 25 

  [5.55 pm] 

 

MS APPLEYARD:   I have had a problem with you before with this document.  

The version we are referring is January 2015, is it not? 

 30 

SJH:   That document – this one, Mr Willis. 

 

MR WILLIS:   December 2014? 

 

MS APPLEYARD:   Yes, December 2014.  And that is over two years after the 35 

Sale and Supply of Alcohol Act.   

 

MR WILLIS:   I think the change was actually made in this document, which 

was earlier, if I can just find it.  So it is the same change. 

 40 

MS APPLEYARD:   The changes were made in – this addendum was released 

in January 2015 in its final form, was it not? 

 

MR WILLIS:   Yes, it was. 

 45 
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MS APPLEYARD:   And that is six months after the Minister had issued his 

Statement of Expectations, yes? 

 

MR WILLIS:   Yes. 

 5 

SJH:   The Ministers. 

 

MS APPLEYARD:   Sorry, the? 

 

SJH:   The Ministers. 10 

 

MS APPLEYARD:   Sorry, yes, and it is over two years since the Sale and 

Supply of Alcohol Act was passed, is it not? 

 

MR WILLIS:   It is the same rule in this July 2013 version. 15 

 

MS APPLEYARD:   Well, the Minister did not take it out in January 2015, did 

he? 

 

MR WILLIS:   No, but I think it is probably misleading because it is - - - 20 

 

SJH:   You are asked on the face of the document what it means, unless there is 

some other reason to interpret it differently, and I have not heard any, 

and it may come up in submissions, I do not know.  I am not quite sure 

where this is going Ms Appleyard. 25 

 

MS APPLEYARD:   Yes.  Well I am asking you to explain to me how our 

Minister, cognisant of duplication, with an Act passed in 2012 - - - 

 

JUDGE HASSAN:   Ms Appleyard, can I ask a question of that? 30 

 

MS APPLEYARD:   Yes. 

 

JUDGE HASSAN:   What has that got to do with our statutory interpretation 

role?  On statutory interpretation principles? 35 

 

MS APPLEYARD:   It is the point about duplication and the Ministers - - - 

 

JUDGE HASSAN:   On statutory interpretation principles we cannot peer in 

the Minister’s mind or get that view from a witness. 40 

 

MS APPLEYARD:   Okay, well I ask you whether you consider that the 

Minister’s changes are consistent with his Statement of Expectations?   

 

MR WILLIS:   As I said – sorry, I think it is difficult to say yes or no. 45 
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 That change was actually promulgated in 2012, December 2012, which 

was before the Sale and Supply of Alcohol provisions took effect.  At 

that time there was a need to have that rule in there.   

 

 So that is why it is in there, and it has been tracked into this version, 5 

which is an update, it has been tracked into this version which has been 

updated since.  So the original rule was in there from before the Sale 

and Supply of Alcohol Act, and that was the change the Minister made. 

 

MS APPLEYARD:   Thank you, no further questions. 10 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   No, I have got no questions. 

 15 

SJH:   Thank you.  Mr Daysh? 

 

MR DAYSH:   No, Mr Allen has confirmed all I need to know, thank you. 

 

SJH:   Ms Huria? 20 

 

MS HURIA:   No thank you. 

 

SJH:   Judge? 

 25 

JUDGE HASSAN:   No thank you sir. 

 

SJH:   Anything arising, Mr Harwood? 

 

MR HARWOOD:   No thank you sir.   30 

 

SJH:   Ms Appleyard? 

 

MS APPLEYARD:   No thank you sir. 

 35 

SJH:   Anything or re-examination? 

 

MR ALLEN:   No thank you, sir. 

 

SJH:   Thank you Mr Willis. 40 

 

<THE WITNESS WITHDREW [5.57 pm] 

 

SJH:   Now I think all the planners have conceded that there is some more 

work to be done for various reasons.  We note that there has been some 45 

quality progress.   
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 In light of Mr Giddens answer about the need to get on with 

community I note that the Victoria Residents Association are not expert 

planners and normally would not be involved, but it would seem to me 

sensible that they be kept in the loop.   5 

 

 That is a matter for the partners, but Dr Manthei, expert matters are 

usually left to the experts, but I am encouraging them to, as far as 

possible, keep your group in the loop.   

 10 

 I think perhaps you need to think about putting aside some of the 

information or misinformation you may have been given after today.   

 

 Thank you, we will adjourn until 9.30 am tomorrow morning. 

 15 

MATTER ADJOURNED AT 5.58 PM UNTIL 

FRIDAY, 18 MARCH 2016 


