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DAY 11 – 07 December 2016 

 

  [10.02 am] 

 

JUDGE HASSAN:   Morning, everyone.  Right, if I could just start by making 5 

a statement around to help people’s focus for what we have got to 

cover.  Having reviewed the reasons against the provisions I think it is 

clear that there is a problem with the provisions. 

 

 So we can cover the detail of that and, as I indicated, we should also be 10 

assisted on jurisdiction.  A preliminary view I have on that would be 

that if the nature of the problem, which is as I understand it is a lacuna 

and lack of proper correlation between aspects of the provision and the 

reasoning, that it is a minor correction in the sense contemplated by 

clause 16, but I would be assisted by submissions on that matter I think. 15 

 

 In effect I suspect that will make matters quicker in terms of our 

discussion today and we can quickly move into how we address it 

unless parties feel as though there is a jurisdictional problem. 

 20 

MS APPLEYARD:   I am grateful for that because the starting point I think 

Mr Laing and I started with, if you tell us what you intended we will 

ensure that we draft something that reflects what you intended.  So I 

think we are starting from the starting point that there is a problem.  So 

really just on the jurisdictional issue, I have seen some submissions that 25 

Mr Laing’s going to make, I had drafted some very brief submissions 

on the point. 

 

 We had focused on the word “defect”, I think both of us, in the Order 

in Council and we said we think that takes it merely beyond the sort of 30 

fixing a typographical error and we thought the defect would get us 

through the problem of an inconsistency between the reasoning, which 

is we have taken the view that the reasoning is right and the drafting 

doesn’t reflect the reasoning rather than the other way around. 

 35 

 And if there is that internal inconsistency that that would follow, that 

that fell within the definition of defect was how we had got to the 

resolution of the jurisdiction point.  I have got some submissions on it 

but that is really to cut to the nub where I have got to and I have seen 

Mr Laing’s submissions and I think that is where he has got to as well. 40 

 

JUDGE HASSAN:   Well, looking at the reasoning and obviously and we 

explicitly reject the proposition of revisiting reasoning, it is not what 

we can do. 

 45 
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MS APPLEYARD:   So we have started from the point that the reasoning was 

what you intended and then looked at the provisions reflect that and 

come to know, rather than the provisions are what you intended and 

then work back the other way.  So we had taken from the reasoning and 

you can take me through that if that is an easier way to do it, but there 5 

is a couple of key paragraphs - - - 

 

JUDGE HASSAN:   There are, yes. 

 

MS APPLEYARD:   - - - that we had thought would be reflected in rules that 10 

see effectively if the proposition is that Dr McClellan’s evidence was 

accepted as the trigger, that all parties were asking for restricted 

discretionary activities over a 1,000, there then seems to be an 

acceptance, which I think is probably a little bit trickier that in respect 

of permitted activities it would be Mr Bonis’ permitted activities list - 15 

activity that would apply.  So that is what the fundamentals that we had 

taken out of the decision that there would be permitted activities below 

a 1.000 with Mr Bonis’ activity standards and restricted discretionary 

over a 1,000 is how we read the reasoning. 

 20 

JUDGE HASSAN:   Yes, I think that is exactly right.  The passages that I 

would note, there are various passages but I think the ones that really 

tell me, remind me of what we had in mind certainly not build 

Ruataniwha alongside the airport.  Paragraph 444 and Dr McClellan 

uses this word “trigger” which in some ways has tripped perhaps some 25 

of the drafting up somewhat because it is a funny word.  In addition for 

waterbodies within three kilometres of the airport she supported having 

a 1,000 square metre trigger “for the obligatory consideration of bird 

strike mitigation (on the basis that the Council would have capacity to 

decline the application)”. 30 

 

MS APPLEYARD:   And if it is any assistance it might help that there is a 

footnote inserted there, that is paragraph 3.4 of her evidence-in-chief.  

So if there was a footnote put in there that is where she is explaining 

and in particular the words that there would need to be the ability to say 35 

no over a 1,000 comes from that paragraph of her evidence. 

 

  [10.07 am] 

 

JUDGE HASSAN:   Yes. 40 

 

MS APPLEYARD:   So we had taken that to mean that there has to be some 

sort of activity status which would allow the Council to say no for 

waterbodies over 1,000 so that was the first bit of it. 

 45 
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JUDGE HASSAN:   And then 466 I think perhaps comes back to that, it uses 

the word trigger again. 

 

MS APPLEYARD:   Yes. 

 5 

JUDGE HASSAN:   And it refers to Dr McClellan’s evidence as part of the 

reasoning.   

 

MS APPLEYARD:   Yes. 

 10 

JUDGE HASSAN:   I don’t see anything in the decision where, and I certainly 

can’t recall it, I don’t think I have got Alzheimer’s, where we made an 

explicit finding that contrary to Dr McClellan’s evidence on that we 

would have no upper limit on the permitted activities. 

 15 

MS APPLEYARD:   Yes, exactly, and my understanding is that in the rules 

that were drafted by all three parties we all were agreed that for over a 

1,000 square metres it would be restricted discretionary, that was as my 

understanding the position of all parties. 

 20 

JUDGE HASSAN:   And that is where there is a lacuna I think because I don’t 

think there is any - - - 

 

MS APPLEYARD:   There is - - - 

 25 

JUDGE HASSAN:   There is no explicit discussion but on the other hand the 

theory of the reasoning as a whole is that if the issue is not contentious 

we don’t often express a reason.  It is because we take the general 

paragraph earlier on to be our reason, which is we accept the position 

that is uncontentious but it may have been helpful in hindsight to have 30 

made it clearer but - - - 

 

MS APPLEYARD:   Well, in 462 we are nearly there because on 462 it says 

“On this matter the Trust supports the Council’s position that 

waterbodies up to a maximum of 1,000 be a permitted activity”, so that 35 

is dealing with permitted activity status below 1,000.  However it 

prefers CIAL’s activity specific standard. 

 

JUDGE HASSAN:   That is right. 

 40 

MS APPLEYARD:   So that is Mr Bonis’, and accepts restricted discretionary 

for over 1,000, so I think what is missing from that paragraph is that 

that was also CIAL’s position, that all three parties, and the issue was 

more what happens below 1,000 and what activity standard should 

apply for permitted activities.  And I had read paragraph 468 as being 45 

below the 1,000 threshold that Mr Bonis’ activity standards that sit 
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alongside a permitted activity would apply.  The rider to that being that 

all parties agreed that up to 500 square metres, there wouldn’t need to 

be any activity standards.   

 

JUDGE HASSAN:   Yes. 5 

 

MS APPLEYARD:   And if that is what the Panel intends, that was Mr Bonis’ 

option 2 in the memorandum that I attached, just in an attempt to try 

and be helpful, that if that was what the intention was he had had a go 

at drafting what he thought. 10 

 

JUDGE HASSAN:   Yes, so I will ask Ms Dawson shortly to perhaps lead a 

discussion on the actual provisions, but, yes, I hear what you are saying 

about that and one thought that - - - 

 15 

MS APPLEYARD:   And one of the paragraphs I said that the CIAL’s, what 

they had asked for us was incorrectly talked about. 

 

JUDGE HASSAN:   I have read your submissions, I suppose as a general - - - 

 20 

MS APPLEYARD:   Yes, and I think that might be my fault because I went 

back and read the submissions I did say that, and the following 

paragraph didn’t say and above 1,000 it is restricted discretionary.  So 

those words were listed for my closing so I think I probably owe the 

apology for that.  I didn’t say “between” I said “above 500” but we 25 

then talked about, or there was then the restricted discretionary rule for 

over 1,000 so maybe that is partly the way I expressed the closing that 

created that. 

 

JUDGE HASSAN:   Well, I mean I suppose as a general rule one can always 30 

make the reasoning as clear as you can in the circumstances but looking 

at this I sort of think the nub of the problem is that the provisions don’t 

reflect the intended reasons.  One might also say the reasons aren’t that 

clear either in certain parts of the decision, there is a lack of clarity, but 

I think you can glean a sufficient understanding that we were trying to 35 

achieve effectively the model that I think you have described.  The 

permitted activity regime under 500, no one was interested in any 

associated standards.  Standards are important above that. 

 

MS APPLEYARD:   And above 1,000 it was - - - 40 

 

JUDGE HASSAN:   And above 1,000 there was a need for what Dr McClellan 

had actually identified which is what we referred to in the relevant 

paragraphs.  And unless anyone else can identify any other part of our 

reasoning which is problematic, I haven’t been able to find any and I 45 
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don’t think we meant it, which led me to think that this was a clause 16 

matter. 

 

  [10.12 am] 

 5 

 Because in effect the provisions should reflect and give effect to the 

reasons and to the extent that they don’t then they are defective and 

they can be corrected because it is not just a slip of the pen or normal 

limited ability to correct a decision post facto but to do go slightly 

further than that, as long as we don’t intrude to revisiting the substance 10 

of what we have actually decided. 

 

MS APPLEYARD:   And I don’t think we are actually changing the reasoning, 

so your actual body of your decision isn’t being changed, it is perhaps 

just a little bit of clarity and then lining up the internal inconsistency, so 15 

we see that clearly in the defect category. 

 

JUDGE HASSAN:   So your submission is that we will have a look, 

presumably cover off, your position that there is no jurisdictional bar to 

using clause 16.  Is that the Council’s position, Mr Laing? 20 

 

MR LAING:   Absolutely.  I have got some written submissions too which I 

might just hand to you so you have got - - - 

 

JUDGE HASSAN:   Yes, I think it would be helpful to have them and we can 25 

probably – unless there is something in particular that we should think 

about it seems that we are all on the same page.   

 

 Ms Limmer, if you want to add something on this you will let me know 

in due course but at this stage I will just perhaps deal with these matters 30 

between Ms Laing and Ms Appleyard on the jurisdictional aspects and 

then we will come to the provisions next. 

 

MR LAING:   If I can just whizz through them, I am not going to read them. 

 35 

JUDGE HASSAN:   Yes. 

 

MR LAING:   But what I did was, I have said annexed at paragraph 4 are the 

closing submissions and revised versions of the various parties, I have 

got them here, I can hand them to the Secretariat later on. 40 

 

JUDGE HASSAN:   Yes. 

 

MR LAING:   But I don’t think I need to really go there now because, in view 

of what the Panel has indicated to us, I think it is pretty clear and the 45 

sort of flow of the final submissions does reflect those three 
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paragraphs 466 to 468.  In my paragraph 6 I summarise what I thought 

the essential reasoning of the Panel was and the conclusions, so the 

trigger was to be 1,000 square metres rather than 500. 

 

JUDGE HASSAN:   Yes. 5 

 

MR LAING:   The position of CIAL, three kilometres not eight, exception of 

landfills and the CIAL permitted activity standards, the ones drafted by 

Mr Bonis’ were to be adopted.  So I saw those were the three essential 

ingredients of the rules regime that you were to make deciding on.   10 

 

 So then in 7 I said if that inclusion 6A was to flow through then the 

appropriate conclusion is that P3 should rate in new waterbodies under 

a 1,000 square metres and (b) and (c) are already in the decision 

version of the rule. 15 

 

 In my paragraph 8 I did say that if those consequences follow then 

there needs to be in a minor drafting change to make sure that 

waterbodies over a 1,000 square metres are restricted discretionary, 

which I think is implicit in the reasoning as well but that would need 20 

another change. 

 

JUDGE HASSAN:   Yes. 

 

MR LAING:   And then in 9 and 10 I deal very briefly with jurisdiction and it 25 

really follows from what your Honour has already said that if the 

reasoning of the Panel is clear then it really is a minor defect or 

correction to make the change. 

 

JUDGE HASSAN:   To reflect the reasoning, yes. 30 

 

MR LAING:   So that is all, thank you. 

 

JUDGE HASSAN:   Yes, thank you both and perhaps, Ms Limmer, is there 

anything you wanted to add on any of that? 35 

 

MS LIMMER:   Sir, perhaps just briefly, I did some write submissions just on 

the jurisdictional points, so the Trust is looking at it from a slightly 

different perspective.   

 40 

JUDGE HASSAN:   Yes. 

 

MS LIMMER:   Their having not wholly agreed to the rules that Ms Appleyard 

has put forward in her memorandum.  So I did set out there and I 

entirely agree with the legal submission that if the reasons are clear 45 

then corrections can be made to the proposal to give effect to that.   
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 I simply point out in my submissions there is an obvious 

misunderstanding on the part of the parties as to whether or not those 

reasons are in fact clear and I submit that was evidenced by the fact the 

Council didn’t seek minor corrections to begin with to that same rule 5 

because it was unclear about whether in fact the reasons and the 

proposal were at odds.   

 

 That is the only point I make about jurisdiction and from the Trust’s 

perspective it sets out in their submissions the passages that it says 10 

supports the proposal as it ended up being.  So that is simply a, is there 

really a mismatch and my submissions on the law is that you can 

actually have jurisdiction to correct it where there is a mismatch. 

 

  [10.17 am] 15 

 

 So the decision to be made here is whether or not there is a mismatch 

and if that is the Panel’s decision then it is at liberty to go back and 

correct the proposal. 

 20 

JUDGE HASSAN:   Yes, I think we owe it to parties to make explicit in our 

corrections decision the relevant paragraphs of our decision that pertain 

to our reasons.  Ideally, they would have been more explicit than they 

are but that is just the way it is but not to add to those reasons, not to 

substitute those reasons or do any of that stuff. 25 

 

MS LIMMER:   Yes. 

 

JUDGE HASSAN:   Certainly we have given it very careful reflection on that 

basis and I am grateful for parties being able to come along today, 30 

because when I first started looking at it I was more worried about 

whether in fact there was a more substantive reasoning issue which 

troubled me a lot because it’s not what we can do, we can’t revisit 

reasons which are undertaken. 

 35 

 At a quick read of a rnemorandum is where we have been invited into 

that area, but having reflected very carefully on the provisions and not 

having any party direct us to anything which says “well you cannot 

remember things properly, your Honour, you must have forgotten this 

bit”.  I have read it all and I cannot find anything to the contrary as to 40 

what we have just been discussing, so I think on that basis, thank you 

for the submissions. 

 

MS LIMMER:   Sir, if I can make just one more point, Ms Appleyard referred 

you to paragraph 462 and I suppose from the Trust perspective there 45 

was no discussion and I appreciate you do not have to discuss every 
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submission point about its nuanced approach, to use Mr Bonis’ word, 

to that permitted activity standard of the 1,000 square metres where it 

sought allowance for and an additional 1,000 to be the waterbodies 

already at the Trust land.  I would suggest then that paragraph 462 is 

perhaps also missing just a recognition of that submission point as well 5 

and it did not wholly accept. 

 

JUDGE HASSAN:   Yes, I hear what you are saying and in some ways I am a 

bit cautious about supplementing reasons.  In other words, warts and 

all, if we did not quite get the reasoning correct it is really not for us, it 10 

is perhaps for the Higher Courts to tell us that, but at this stage I look at 

it and I say, yes, I hear what you are saying, and I hear what 

Ms Appleyard is saying on these matters, and one might say there is 

deficiency in that area perhaps on a basis of complete reasoning, but is 

it material? 15 

 

 In my own mind I do not see it as a material defect in the sense that we 

have made our decision, warts and all, and the key thing now is to 

make sure the provisions properly reflect our reasons. 

 20 

MS LIMMER:   Yes, sir.  Absolutely and I only pointed it out because it was 

another reason if you like as to why the Trust interpreted the decision, 

as in the provisions, as giving effect to the reasons because there was 

not a discussion of that lesser relief because it was effectively 

subsumed by the larger relief, so that is the context that I think - - - 25 

 

JUDGE HASSAN:   No, thank you for that and that helps our understanding.  

Well let us turn to the provisions, Ms Appleyard if you could convey 

our thanks to Mr Bonis. 

 30 

MS APPLEYARD:   This was done very quickly, it was literally about five 

minutes before I filed the memorandum and I said it is not going to be 

helpful unless we make some suggestions. 

 

JUDGE HASSAN:   I think what I might do is ask Ms Dawson to perhaps lead 35 

the parties on this as to what the Panel is thinking and having a look at 

Mr Bonis’s drafting. 

 

MS APPLEYARD:   I am sorry Mr Bonis is actually in Taupo.  He would have 

been here but certainly if he needs to be of assistance he can be. 40 

 

JUDGE HASSAN:   Yes, thank you.  Ms Dawson? 

 

MS DAWSON:   Thank you both very much.  

 45 
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 I noticed that in your submissions Mr Laing in 6(a) (b) and (c) you 

have set out those three points that you have taken from the decision.  

If we assume that that is the approach of the decision, it seems to me 

that option two of Mr Bonis’ reflects that most closely, more closely 

than option one, in that it provides for that permitted activity category 5 

with standards between 500 and 1,000 square metres for new 

waterbodies.  

 

 But then Mr Laing you go on at paragraph 8 to make the comment that 

the Council’s preference would be for the areas, whether it was the 10 

1,000 or the 500 to 1,000 depending on the rule, to be an activity 

specific standard rather than be in the body of the defined activity. 

 

  [10.22 am] 

 15 

MR LAING:    Yes. Commissioner, it seemed to me that some consequential 

amendments, if it is striped to its simplest, there needs to be some 

words in there so it is not exceeding 1,000. 

 

MS DAWSON:   Yes. 20 

 

MR LAING:   But then you do need to have an explicit recognition of the 

default position to RDA, otherwise it’s going to default to 

discretionary, so there’s two ways of doing that. One is to take out the 

words “exceed 1,000 square metres in area” and put in an activity 25 

specific standard, “the ponds do not exceed 1,000 square metres in 

area”, so then that would then default to RDA.  

 

 And the other way of dealing with it, as I see it, would be to create a 

new RDA provision, so the RD3 - - -  30 

 

MS DAWSON:   Yes, or for new waterbodies greater than 1,000. 

 

MR LAING:   Yes. 

 35 

MS DAWSON:   Yes. I mean, I understand, we’re only talking about the 

waterbodies provision here, the storm water ones, although they get 

caught up and that we have to split the storm water provisions, just as 

Mr Bonis has. 

 40 

MR LAING:   Just in terms of that, the way I see it, is that P3 relates at the 

moment to creation of new waterbodies generally, including waste 

water, ponds or storm water basins. So that is the Council’s position as 

well, that if you just take the straight line reasoning of the Panel, then 

there’s no reason to interfere with those words at all. 45 
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 So from the Council’s point of view, the only changes that are required 

are to either put in the words “do not exceed” either in the wording of 

the activity or in the activity standard, and then make consequential 

change to the RDA provisions to make sure it defaults to restricted 

discretionary. 5 

 

MS DAWSON:   Are you saying that that should happen for storm water 

basins and other waterbodies? 

 

MR LAING:   Well, that is what the P3 says at the moment. 10 

 

MS DAWSON:   Well, except that it doesn’t say – it says “exceeding 1,000” 

for both at the moment, and when I look back at the permitted activity 

regime that Mr Bonis put forward below 1,000, it was only for new 

waterbodies. But the activity standards for storm water basins were for 15 

above 1,000. 

 

MR LAING:   So he has not got creation of storm water basins as a P3, whilst 

P3 in the decision version talks about - - -  

 20 

MS DAWSON:   He had, he stated at P4 - - -  

 

MR LAING:   He separated it out. 

 

JUDGE HASSAN:   If it helps everybody to be on the same page, I’ve got 25 

clean copies of the decision version, perhaps we’ll get that distributed 

just so we have got that in front of us. 

 

MS DAWSON:   I think, I mean although this is a, it’s extremely full of detail, 

it is really important because it’s easy to, as we all know from this 30 

exercise, it’s easy to get it slightly wrong. 

 

MR LAING:   Yes. 

 

MS DAWSON:   So one of my questions is, what do the parties, both the 35 

parties, how do the parties see the differences in relation to storm water 

ponds versus waterbodies. As I read CIAL’s memo, it only relates to 

waterbodies other than storm water facilities, I think it even says 

putting them to one side, that one - - -  

 40 

MR LAING:   Yes. 

 

MS DAWSON:   - - - and let the CIAL below. 

 

MS APPLYARD:   Yes, so what Mr Bonis said, as I understand it was, limit 45 

P3 to storm water basins and they would have their own activity 
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standards, and then P4 is the one that deals with other waterbodies 

because these standards are not relevant to other waterbodies, so that’s 

how he did it. 

 

MS DAWSON:   And so his P3 is still just only for storm water basins that 5 

exceed 1,000. Storm water basins that don’t exceed 1,000 square 

metres are just not mentioned, they are not covered by the - - -  

 

MS APPLYARD:   Yes, well he took that as being what the Panel had intended 

whether that’s his position or not, I don’t know, but - - -  10 

 

MS DAWSON:   That’s what he’s taken and he’s got it that CIAL’s memo 

doesn’t ask for that position to be changed in relation to storm water - - 

-  

 15 

  [10.27 am] 

 

MS APPLYARD:   No, well, I didn’t think we could because it was quite clear, 

the 1,000 metre trigger was quite clear, so we did not think that that 

was something that could be corrected. 20 

 

MS DAWSON:   Yes. 

 

MR LAING:  Thank you. Commissioner, I sort of really found myself on 466, 

it says we find it most appropriate the trigger for a control of the 25 

creation of all types of waterbodies should be 1,000, spread the surface 

there rather than 500. And I see that simply as being reflected in the 

decision version.  

 

 Now, whether there might have been a better more sophisticated 30 

regime involving 500 square metres or below or something, it might 

have been a different matter, but I am just trying to understand the 

reasoning as I see it from the decision. 

 

JUDGE HASSAN:   Yes, thanks Mr Laing. 35 

 

MS DAWSON:   All right, so I mean wherever we end up, we’re going to have 

to get some crafted conditions. At the moment I’m not presuming one 

form or another, it is just we need, when we’re talking about the 

provisions we need to be clear that we’re actually talking about maybe 40 

different sorts of provisions. 

 

JUDGE HASSAN:   Yes, I wonder whether the way forward practically, 

because clearly we’ve also got another thing going on, which is time 

ticking away fast, I mean if it’s of assistance to the Panel, we could 45 

provide by a minute the drafting on a considered basis Ms Dawson has 
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developed for comment, but it would have to be on a very short 

turnaround, and even 24 hours, so if that’s okay. 

 

 Now, I am not going to commit Ms Dawson’s time because I know that 

she is very busy, so if parties could just be aware that on 24 hours’ 5 

notice we might ask you to comment on the provisions once 

Ms Dawson and I have issued the minute, all right? 

 

 Is there anything else? 

 10 

MS DAWSON:  Yes, well thank you for raising your position, Mr Laing, it 

helps me understand the different ways that this can be seen.   

 

 There is only one other thing that I would be interested in your 

comment on, is if we split P3 and P4 for one reason or another, the 15 

question then becomes about the way the cumulative 1,000 square 

metres is calculated.  At the moment it calculates storm water basins 

and waterbodies that happen to be in close proximity to one another, 

and Mr Bonis’ option 2, sometimes he has crossed out (INDISTINCT 

10.27.36) some and sometimes he has not, so I just do not know 20 

whether either of you are working to a theory on that or - - - 

 

MS APPLEYARD:   No, honestly this was done in a hurry so I doubt I could 

answer that question saying we had thought about it.  So I think the 

simple answer is, if the Panel tells us what they would like the 25 

provisions to say we will draft them on that. 

 

JUDGE HASSAN:   Yes, okay. 

 

MR LAING:   Yes, very much the same view, Commissioner. 30 

 

JUDGE HASSAN:   All right.  Okay, well thank you very much everyone, and 

again we are grateful for your attendance at short notice.  The next 

thing that will happen is we will issue a minute with the draft in it that 

we think is more correctly reflective of the reasons and parties have a 35 

short period of time to respond to that, fortunately there are only I think 

three parties with a relevant interest as far as I know no one else has put 

their head in the tent on this. 

 

 So we will just issue it on that basis and that will then lead us to issuing 40 

the minor corrections decision on these provisions as a whole as soon 

as we can, sometime next week.  Thank you. 

 

MATTER ADJOURNED AT 10.31 AM ACCORDINGLY 


