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DAY 01 – 29 February 2016 

 

  [10.00 am] 

 

SJH:   Yes, good morning. 5 

 

 Now just to record appearances; Mr Winchester, you are with 

Ms Meares for the Council? 

 

MR WINCHESTER:   Yes, that is correct, sir, thank you. 10 

 

SJH:   Mr Carranceja, you are with Ms Moore for the Crown? 

 

MR CARRANCEJA:   Yes, sir, thank you. 

 15 

SJH:   Mr van Mierlo, you are for Ngāi Tahu? 

 

MR VAN MIERLO:   Yes, sir. 

 

SJH:   Just to put on record, as has already been done earlier, that Mr Neill has 20 

a conflict and will take no part in anything to do with Lane Neave.   

 

 Now, I cannot read the writing here, your name is? 

 

MS HAMILTON:   Ms Hamilton, sir. 25 

 

SJH:   Hamilton? 

 

MS HAMILTON:   Yes, and I appear for the Taylors Mistake Association 

Party. 30 

 

SJH:   Right, what firm, you are a lawyer? 

 

MS HAMILTON:   Yes, I am. 

 35 

SJH:   And what firm? 

 

MS HAMILTON:   Tavendale and Partners. 

 

SJH:   Tavendale and Partners, thank you. 40 

 

MS HAMILTON:   Thank you, sir.   

 

SJH:   And then we have Mr Snoep at the back.  All right, okay, thank you.   

 45 

 Well, you can get underway then, Mr Winchester. 
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MR WINCHESTER:   Thank you, sir, a spot of housekeeping before I 

commence with my legal submissions, sir.  You will hopefully have 

seen the memorandum that was filed on Friday concerning Cass Bay 

and the delineation of the coastal environment there. 5 

 

SJH:   Yes, I take it that was just an oversight given the content of the 

mediation agreement? 

 

MR WINCHESTER:   No, there was a difference in view as to what was 10 

agreed and check that with the witness, it was just a difference in 

interpretation. 

 

SJH:   Well, it has been sorted now. 

 15 

MR WINCHESTER:   It has been resolved, sir.  I see Mr Baldwin is still in the 

list, he may not need to appear. 

 

SJH:   No, he has indicated he cannot come today and the Friend of the 

Submitter has been in touch with him anyway.   20 

 

MR WINCHESTER:   Well, that is fine. 

 

SJH:   He has been excused. 

 25 

MR WINCHESTER:   Thank you, sir.  Two further matters just to do with the 

schedule for today, this afternoon Mr Kristinsson, who is the 

representative for South Brighton Residents Association Empowered 

Christchurch. 

 30 

SJH:   I am sorry, I don’t have a schedule in front of me.  Thank you. 

 

MR WINCHESTER:   There is a very short two page statement which is 

uncontroversial from the Council’s perspective, I will be withdrawing 

my cross-examination of Mr Kristinsson and also Ms Hay who is down 35 

in the list after Mr Baldwin. 

 

SJH:   That is those houses in - - - 

 

MR WINCHESTER:   Rocking Horse Road, sir. 40 

 

SJH:   Which there is now agreement that they should be residential? 

 

MR WINCHESTER:   It is, that is right.  So I don’t understand there to be 

anything outstanding between the Council and that witness. 45 
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SJH:   All right, thank you for that. 

 

MR WINCHESTER:   So that will speed us along hopefully, sir.  Now, I 

apologise for the belated filing of the Council’s legal submissions 

yesterday, I am in your Honour’s hands as to whether you have had a 5 

chance to skim? 

 

SJH:   In all honesty I have not.  So it is up to you, as you know we will have 

complete closings in any event, so you just take us through your 

highlights package of it, Mr Winchester, would be useful. 10 

 

MR WINCHESTER:   Thank you, sir.  There is nothing of great legal moment 

in the submissions; they really are scene setting about where we are at.   

 

 So I set out at paragraph 2.3 what the proposal before the Panel is 15 

which is of course is the coastal environment objectives, policies and 

matters of discretion, the rules for the Open Space Coastal zone and 

those rules that relate specifically to the Taylors Mistake baches.  I 

record, just for the sake of completeness, the coastal hazards 

withdrawal that is off the table. 20 

 

SJH:   The major change where you have got to is that this is no longer a 

standalone chapter, it is going to go in more appropriate parts, isn’t it? 

 

MR WINCHESTER:   That is right, it has been disintegrated in a similar 25 

manner to what happened in the Central City. 

 

SJH:   To the Central City. 

 

MR WINCHESTER:   And I suppose the critical thing - - - 30 

 

SJH:   That is sensible.  The only thing that would concern me, and I am sure 

this has been covered off, is the interrelationship in cross-referencing 

but we can hear from you in closing to make sure we get all that right. 

 35 

MR WINCHESTER:   Yes, well, to an extent that interrelationship issue, in 

terms of what is left, does underpin a couple of the matters in dispute, 

particularly in terms of Ngāi Tahu with the notification issue, where 

that lives is important.   

 40 

  [10.05 am] 

 

 But I think there has been pretty comprehensive work done in terms of 

how the provisions interlink with other parts of the Plan, particularly 

chapter 9 which deals with natural and cultural heritage, a lot of the 45 

substance is dealt with there, particularly around the rules. 
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 The witnesses are set out in section 3.  The only ones you have wanted 

to hear from, from the Council’s perspective, are the first three being 

Shirley Ferguson, Sarah Oliver and Andrew Craig.  The others have 

been excused. 5 

 

 I set out the higher order policy which is largely uncontroversial in my 

submission in section 4, 4.1 and 4.2.   

 

 In terms of the coastal environment I will read this through because it is 10 

probably useful scene setting, “The coastal environment is essentially 

an area around the coast which recognises coastal values.  The matters 

of discretion for the coastal environment are cross-referenced in other 

chapters of the replacement Plan.  These matters of discretion will 

require the Plan user to consider the coastal environment policies and 15 

objectives when considering rules and the other cross-reference 

chapters”. 

 

 So it is essentially represented by an overlay on the planning maps and 

a suite of overarching objectives and policies, but no methods or rules. 20 

 

 And I have recorded at paragraph 4.5 that very point in terms of how it 

is delineated and at 4.6 the inputs to developing where the line goes are 

recorded and I suppose one of the things I should point out, because it 

will come up in evidence, is that in terms of those factors that have 25 

contributed to the delineation of the line, they are essentially evolving 

over time, they are not necessarily fixed.   

 

 So at some stage in the future some of those factors could change or be 

supplemented or reduced in importance and for that reason those 30 

factors are not proposed to be specifically included or referenced within 

the replacement District Plan.  So they inform what has gone into it but 

they are not going to be specifically included – the Council does not 

propose them to anyway. 

 35 

 Turning to the open space coastal zone; it is a small narrow zone 

covering the sandy beaches and rocky shoreline from the Waimakariri 

River to Taylors Mistake and essentially what it does, there is a suite of 

rules there which essentially recognises the active and passive 

recreational use and associated activities in that area.   40 

 

 Now, there is a range of matters which should be evident from the 

evidence which has been filed in terms of what has been agreed to 

between the Council and submitters, I am in the Panel’s hands as to 

whether you need me to traverse those, but I would have thought it is 45 
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possibly more helpful if I move to what is outstanding which is set out 

in section 6. 

 

SJH:   I think that would be appropriate.  If there are any questions arising, the 

Panel can raise them with you. 5 

 

MR WINCHESTER:   Thank you, sir.  I should just point out there is a 

correction I should make in paragraph 5.16 of the submissions and the 

final sentence says “Additions to existing buildings are non-

complying”; that is an error, it should be “discretionary”.   10 

 

 So the matters that remain outstanding are, first of all, the proposed 

Crown policy in relation to the extent of the coastal environment and 

that is covered in Mr Ensor’s evidence and the essence of that is that 

essentially it doesn’t seek to tie down the extent of the coastal 15 

environment to the specifically mapped areas, so you will hear about 

that. 

 

 Secondly, notification requirements has been raised by Ngāi Tahu.  

There doesn’t seem to be much of a dispute about the substance of the 20 

issue it is really about how it is achieved, whether by rules or reference 

in a policy or otherwise, so you will hear evidence about that matter. 

 

  [10.10 am] 

 25 

 And at paragraph 6.3 the submission is made that in terms of the more 

appropriate place for this issue to live in terms of its location in the 

Plan submitted to be within Chapter 9 which is the Natural and Cultural 

Heritage Chapter, there is an issue to do with the removal of the coastal 

environment from Lavericks Bay, and Ms Ferguson will cover that in 30 

her evidence.   

 

 There is an issue to do with removal of the coastal environment from 

Lavericks Bay and Ms Ferguson will cover that in her evidence  There 

is an outstanding issue raised by Mr Kristinsson – obviously I am not 35 

going to cross-examine on it, but essentially the issue seems to be that 

there is a desire for the mean high water springs, or the coastal extent 

of the district to be appropriately mapped. 

 

 The submissions made in that respect, is that will be a survey exercise 40 

in case-by-case instances in terms of where - - - 

 

SJH:   So that is a concern he is really expressing is that in the meantime, 

consents are being issued for some of these properties; I think he raised 

it in another chapter that I did not sit on, I believe, as well. 45 
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MR WINCHESTER:   Yes, and there was evidence presented by 

Mr Kristinsson last week in the Natural Hazards, Stage 3- - - - 

 

SJH:   That is the thrust of the concern though, is that fair? 

 5 

MR WINCHESTER:   I think it is, as to whether the Council is exceeding its 

jurisdiction by granting consents, I am not sure that that is the case 

because the line of mean high water springs is a line that is surveyed on 

a case-by-case basis in any event. 

 10 

 As to the boundaries of the district, I think that is a matter dealt with 

under the Local Government Act and I am just  not entirely sure of 

whether there is a live legal issue in terms of the Council exceeding its 

jurisdiction by granting land use consents, so it cannot as a matter - - - 

 15 

SJH:   You can look at it and deal with it in closing if it is appropriate. 

 

MR WINCHESTER:   Yes, I think possibly if some clarification is able to 

sought about that, but the Council cannot, as a matter of law, be 

granting land use consents beneath the line of mean high water springs 20 

in any event, and as I say, that will be determined on a case-by-case 

basis. 

 

 There is a discreet issue to do, which I deal with in Section 7 of the 

submissions around the Taylors Mistake baches, and in terms of the 25 

position with the Taylors Mistake Owners Association, as the owners 

of the baches, if the Council and those owners are largely in agreement 

subject to some minor issues of detail. 

 

 There is more of a substantial dispute between the Council and 30 

Mr Snoep as to the management approach and there is quite some 

history there in terms of 2003 Environment Court Decision which was 

decided in quite a different process and quite different circumstances, 

and the essence of the dispute if I can put it this way, is between an 

RMA management approach which is what is proposed by Ms Oliver 35 

through her evidence, and the basis for that is outlined in some detail in 

her evidence, and effectively a non-management approach and a 

reliance on other methods and other statutory processes which is 

advanced by Mr Snoep. 

 40 

 The essence of the non-management approach relates to the separate 

licensing process because these baches are on legal road and so there is 

a licence to occupy issue in terms of the Council’s ownership and 

management of legal road.  That process, regrettably, is not concluded 

and based on my understanding of Ms Oliver’s evidence, it shows no 45 

signs of being concluded in the near future, which of course then gives 
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rise to the issue; can you rely on the licensing approach to determine 

the future and management of these baches, or does there need to be a - 

- -  

 

SJH:   You can come to it when you get to her evidence, but it is not clear to 5 

me what the sticking point is, where the problem is in reaching 

agreement. 

 

MR WINCHESTER:   It is complex. 

 10 

SJH:   I know. 

 

MR WINCHESTER:   Yes. 

 

  [10.15 am] 15 

 

SJH:   Well, I am sure she can manage it in a couple of sentences. 

 

MR WINCHESTER:   Probably more so than me, sir.  So I have recorded in 

Section 8 of the submissions the matters that have been agreed and I 20 

have already referred to that in terms of the Taylors Mistake owners. 

 

 And I have recorded again what the outstanding issues are, I think I 

would just be covering that ground again, so with your leave, I will 

take that as read and unless there are any questions, I am happy to call 25 

Ms Ferguson to deal with the coastal environment issue. 

 

SJH:   Thank you, I will just check.  Mr Willis, do you have any questions? 

 

MR WILLIS:   No thank you, sir. 30 

 

SJH:   Mr Neill? 

 

MR NEILL:   No, sir. 

 35 

SJH:   Mr Daysh? 

 

MR DAYSH:   No. 

 

SJH:   All right, thank you, you can call Ms Ferguson. 40 

 

MR WINCHESTER:   Thank you, sir. 
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<SHIRLEY FERGUSON, sworn [10.15 am] 
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<EXAMINATION BY MR WINCHESTER [10.16 am] 

 

MR WINCHESTER:   Do you confirm that your full name is Shirley Ferguson 

and that you hold the qualifications and experience that you have set 

out in previous statements of evidence provided to the Panel. 5 

 

MS FERGUSON:   Yes, that is correct. 

 

MR WINCHESTER:   And you have prepared two statements of evidence with 

regard to this matter, the first being your evidence-in-chief dated 10 

5 February 2016, and the second being a rebuttal statement of evidence 

dated 22 February 2016? 

 

MS FERGUSON:   Yes, that is correct. 

 15 

MR WINCHESTER:   Thanks, and do you have any amendments or additions 

to those statements? 

 

MS FERGUSON:   No. 

 20 

MR WINCHESTER:   Thank you.  You then confirm do you, that the 

statements of evidence are true and correct to the best of your 

knowledge and belief? 

 

MS FERGUSON:   Yes. 25 

 

MR WINCHESTER:   Thank you, and you have a highlights package summary 

of your evidence, I will ask you to read that out please, remain where 

you are and answer any questions.   

 30 

MS FERGUSON:   Good morning.  Coastal highlights package.  Chapter 19 as 

notified contains the coastal environment and coastal zone provisions. 

 

 In my evidence, I support the dissolving of Chapter 19 with the 

relocation of the coastal environment objectives, policies and matters of 35 

discretion into a new section in Chapter 9, Natural and Cultural 

Heritage titled Coastal Environment. 

 

 I also support the relocation of the coastal zone in the Chapter 18 Open 

Space and renaming it the open space coastal zone.  This restructure is 40 

shown in the revised proposal and the following highlights address 

firstly the coastal environment, and secondly, the open space coastal 

zone. 

 

 Identification of the coastal environment: because the environment is 45 

not identified in either the operative Christchurch City Plan or the 
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Banks Peninsula District Plan.  The identification of the Christchurch 

coastal environment in response to the New Zealand Coastal Policy 

Statement 2010 was undertaken as part of the District Plan review 

process. 

 5 

 Multi criteria analysis was used to identify the coastal environment and 

map the landward extent.  A series of workshops were held with 

technical experts in the fields of ecology, coastal hazards and coastal 

geomorphology, landscape planning, parks and recreation, heritage and 

planning. 10 

 

 The following criteria were applied and ranked; a) Natural coastal 

character; b) coastal landscape and ecology; c) coastal natural hazards; 

d) interaction with coastal marine area; e) public access and recreation; 

f) heritage values; g) practical and reasonable approach. 15 

 

 The coastal environment is shown as an overlay on the proposed 

District planning maps.  Mean high water springs and the land would 

extend of the coastal environment are keyed as blue dotted lines. 

 20 

 The revised coastal environment proposal: the revised coastal 

environment proposal contains two objectives. 

 

 Objective 9.4.11, titled “The Coastal Environment”, balances the needs 

of people and communities to provide for their social, economic and 25 

cultural wellbeing and their health and safety with maintaining and 

protecting the values of the coastal environment. 

 

 The second objective, 9.4.1.2, is titled “Public access to and along 

coastal marine area” and was agreed at mediation on 26 January 30 

2016between parties. 

 

  [10.20 am] 

 

 The proposed Replacement District Plan provides detailed policy 35 

guidance on maintaining and protecting the values of the coastal 

environment in other chapters, particularly the provisions in Chapter 9.  

The coastal environment proposal provides the overarching objectives 

and policy direction.  The proposal relies on, and seeks to avoid 

duplicating policies in other chapters.  Public access is not addressed to 40 

the same extent elsewhere in the proposed Replacement District Plan 

and a specific objective is recommended. 

 

 The coastal environment proposal does not contain any rules, however 

matters of discretion are listed.  The purpose of these matters of 45 

discretion is to enable cross-referencing in zone and district-wide 
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chapters where appropriate to apply to restricted-discretionary activities 

within the coastal environment.  I recommend that the matters of 

discretion include the contribution subdivision use and development 

makes to the social, economic and cultural well-being of people and 

communities. 5 

 

 Specific submission updates: Cass Bay, the submission of Mr Baldwin, 

Ref 7266: A memorandum has been filed on Friday the 26 February in 

relation to the coastal environment mapping in Cass Bay.  This 

memorandum records a practical solution to align the coastal 10 

environment in line with the area of natural character in the coastal 

environment overlay, thereby removing the residential properties on the 

southern side of Harbour View Road from the coastal environment.  I 

contacted Mr Baldwin on Friday by phone to advise him of the 

memorandum that the Council has filed. 15 

 

 Submission of the Crown, Ref 9104: Mr Ensor and I have informally 

mediated in respect of the fine-tuning of the drafting of the coastal 

environment provisions.  In principle, I agree with the following: 

 20 

 1) objective 9.4.1.1, the addition of visual qualities and amenity to the 

list of values of the coastal environment.  I note that visual qualities in 

amenity is listed in the matters of discretion in the revised proposal, but 

has been omitted from the objectives and policies. 

 25 

 2) Policy 9.4.2.1, Activities in the Coastal Environment: under (a) add 

additional descriptive detail in the listed values of the coastal 

environment, and add a new point six; visual quality an amenity values.  

Add a new sub-clause addressing water quality in the coastal 

environment. 30 

 

 3) Matters of discretion: add water quality as a new matter (h).  With 

respect to public access, if public access is deleted from objective 

9.4.1.1, then in my view objective 9.4.1.2 would need to refer to the 

values of the coastal environment.  With respect to public access to and 35 

along the coastal environment, as noted earlier, agreement was reached 

at mediation.  I raised my concern with Mr Ensor that any changes to 

objective 9.4.1.2 would also need to involve the other parties, being 

Federated Farmers, submission Ref 3702, Mr Aitken’s submission 

reference 5021, Ngāi Tahu’s submission Ref 3722, and further 40 

submission Ref 5059, Transpower Ref 3494, Rod Donald Banks 

Peninsula Trust submission Ref 3469 and Akaroa Civic Trust 

Ref 3627.   

 

 I do not support the Crown’s submission to add a policy 9.4.X, Extent 45 

of the Coastal Environment, with the clause, “and in some locations 
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reach further inland than the coastal environment inlay identified on the 

planning maps.” 

 

 I consider this introduces uncertainty and in essence this policy 

provides for a site by site and proposal by proposal re-evaluation of the 5 

extent of the coastal environment.  In my opinion, this erodes the 

effectiveness and efficiency of the method adopted in the revised 

proposal.  Mr Ensor’s proposal 9.4.X remains the point of difference.   

 

 The submission of Te Runanga o Ngāi Tahu and Ngāi Runanga, 10 

referred to as Ngāi Tahu, submission Ref 3722 and further submission 

Ref 5059: Agreement has been reached with Ngāi Tahu on the majority 

of submission points with two outstanding issues.  Firstly, the strategic 

objective for water, wai, as it relates to the coastal environment; and 

secondly, engagement consultation and notification with Ngāi Runanga 15 

in relation to consent applications within the coastal environment. 

 

  [10.25 am] 

 

 I support a strategic objective for wai, water, and an integrated 20 

approach to managing land use activities, based on the principle of kai 

utu ki tai – from mountains to the sea.  The drafting of this objective is, 

however in my view best addressed through Chapter 6. 

 

 Open Space Coastal Zone: the open space coastal zone is a small, 25 

narrow zone covering the sandy beaches and rocky shoreline from the 

Waimakariri River to Taylor’s Mistake.  The close proximity to the 

urban population of Christchurch city makes this area popular for 

recreation, public access to and along the coast.  This, combined with 

the sensitive receiving environment of sand dunes and indigenous 30 

biodiversity, make this area unique and my view it is best managed 

through its own zone.  I recommend the revised proposal consisting of 

an objective policy rules and matters of discretion be relocated into the 

open space chapter. 

 35 

 Southshore, submission of Ms Hay, Ref 3281 and Mr Harwood, 

Linwood 2011 Limited, Ref 8158; and Linwood Investments Limited, 

Ref 8159: At the mediation on the 26th of January Ms  Hayes provided 

an overview of the issues in respect of the Southshore properties 

located at 165E to 215 Rocking Horse Road. 40 

 

 I record a summary of the Southshore issues in my evidence-in-chief, 

with the detailed maps and recommendation contained in my rebuttal 

evidence.   

 45 
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 I recommend that the properties at 165E to 215 Rocking Horse Road be 

rezoned from open space coastal zone to residential suburban zone.  In 

my view, a residential suburban zoning, in combination with the public 

notice coastal hazard provisions, and the proposed Replacement 

District Plan overlay provisions in Chapter 9.1 and 9.2 would better 5 

provide for the sustainable management of Southshore. 

 

 To assist with transparency, I suggested an annotation be included on 

the Replacement District Plan maps providing a cross-reference to the 

public notices coastal hazard provisions.  Thank you. 10 

 

SJH:   Thank you.  Mr Carranceja? 

 

<CROSS-EXAMINATION BY MR CARRANCEJA [10.27 am] 

 15 

MR CARRANCEJA:   Thank you, sir, and just before I begin, if I could ask 

the registrar to please hand out two documents to the panel and also to 

the witness, I will have to confirm what they are, sir. 

 

SJH:   Thank you. 20 

 

MR CARRANCEJA:   And if I could get on the overhead, on the screen, a 

copy of the New Zealand Coastal Policy Statement please.  Thank you, 

sir. 

 25 

 Thank you and good morning, Ms Ferguson. 

 

MS FERGUSON:   Good morning. 

 

MR CARRANCEJA:   The first document that I have asked the registrar to 30 

hand to you is one page, double sized, it is entitled Revised Coastal 

Environment Provisions; have you seen that document before? 

 

MS FERGUSON:   Yes, Mr Ensor provided a copy of this to me on Friday 

afternoon. 35 

 

MR CARRANCEJA:   Thank you, and thank you for your oral summary and 

now I understand that as a consequence you ha some informal 

mediation with them.  I just want to confirm that the document entitled 

Revised Coastal Environment Provisions is a representation of what 40 

has been agreed between you and him in black text, and in red text are 

the remaining areas of disagreement in that document? 

 

MS FERGUSON:   Yes. 

 45 

MR CARRANCEJA:   Yes, now. 
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SJH:   We should give that a number, Exhibit 1. 

 

EXHIBIT #1 – REVISED COASTAL ENVIRONMENT PROVISIONS  

 5 

MR CARRANCEJA:   Thank you, sir.  If I could get you to turn to the back 

page of that document please, I would like to ask you a few questions, 

first of all about you mention an area of contention, policy 9.4.X, in 

red? 

 10 

MS FERGUSON:   Yes. 

 

MR CARRANCEJA:   Yes, now I understand you do not agree with this policy 

and my question to you is when you reached that opinion did you – you 

make no reference to the evidence of Peter Rough, do you? 15 

 

MS FERGUSON:   No. 

 

MR CARRANCEJA:   No.  Now in his evidence – have you read his evidence? 

 20 

MS FERGUSON:   Yes. 

 

MR CARRANCEJA:  He says that, “the delineation of the coastal environment 

on the Planning maps have a degree of arbitrariness” – that is 

uncontested, is it not? 25 

 

MS FERGUSON:   Yes. 

 

MR CARRANCEJA:   And in fact it says that defining the extent of the coastal 

environment is a difficult and hard act, to be precise.  You would agree 30 

with that, would you not? 

 

MS FERGUSON:   Yes. 

 

MR CARRANCEJA:   Now given this arbitrariness, it is hard to define the 35 

extent of the coastal environment so his expert opinion that the policy 

framework must have some discretion or degree of flexibility to allow a 

consideration of values on either side of that line.  Do you accept that? 

 

  [10.30 am] 40 

 

MS FERGUSON:   I think what I would accept is that the effects of activities 

would extend either side of that line. 

 

MR CARRANCEJA:   Okay.  What about effects of activities on the landward 45 

side of the line affecting the coastal environment, do you accept that? 
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MS FERGUSON:   Yes. 

 

MR CARRANCEJA:   So it can happen both ways? 

 5 

MS FERGUSON:   Yes. 

 

MR CARRANCEJA:   Now when I read your coastal environment proposal, 

now I understand that all you have that governs the coastal 

environment are the objectives/policies, there are no rules? 10 

 

MS FERGUSON:   The rules as method live in other chapters within the 

District Plan. 

 

MR CARRANCEJA:   Yes.  Now introduction of the proposal, you mention 15 

that the coastal environment is delineated - - -  

 

MS FERGUSON:   Yes. 

 

MR CARRANCEJA:   - - - and therefore the assumption then is that the 20 

objectives and policies dealing with the coastal environment only 

applies within the delineated area, correct? 

 

MS FERGUSON:   Yes. 

 25 

MR CARRANCEJA:   Now you understand that the delineated line was based, 

in part, on assessments done as part of the Banks Peninsula Landscapes 

Study 2007? 

 

MS FERGUSON:   Yes. 30 

 

MR CARRANCEJA:   And also the 2015 Landscape Addendum? 

 

MS FERGUSON:   Yes. 

 35 

MR CARRANCEJA:   And both those documents are provided as either 

Section 32 report on the natural cultural heritage proposal? 

 

MS FERGUSON:   Yes. 

 40 

MR CARRANCEJA:   You familiar with those documents. 

 

MS FERGUSON:   Yes, topic 9.2. 

 

MR CARRANCEJA:   Yes.  You did not participate in those assessments did 45 

you? 
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MS FERGUSON:   I am not a landscape architect, I am a planner - - -  

 

MR CARRANCEJA:   No. 

 5 

MS FERGUSON:   - - - so those documents have been produced by expert 

landscape architectures. 

 

MR CARRANCEJA:   Yes.  Did you take into account any limitations 

regarding those assessments in recommending that the coastal 10 

environment line be hard and fast line? 

 

MS FERGUSON:   Again I think the point is, is that the – it is the management 

of the effects rather than the delineation of the line that is the issue. 

 15 

MR CARRANCEJA:   Sorry, my question was, did you take into account the 

limitations of those studies in those assessments? 

 

MS FERGUSON:   Yes. 

 20 

MR CARRANCEJA:   You did?  Do you understand that the delineation as 

part of those studies was largely a desktop mapping exercise done at a 

district wide scale? 

 

MS FERGUSON:   Yes and it has then been worked through in terms of the 25 

multi-criteria analysis that the Council’s undertaken, so that was one of 

the seven matters that then informed that coastal environment line 

delineation. 

 

MR CARRANCEJA:   Yes, but that multi-criteria analysis again which largely 30 

a desktop exercise? 

 

MS FERGUSON:   With the relevant experts providing the input. 

 

MR CARRANCEJA:   Yes, so for example there was no ground truthing of the 35 

line right across a coastline? 

 

MS FERGUSON:   Those individual experts that provided that input into the 

process were also engaged on site work at the same time and running in 

parallel with the process.  So for example the identification of sites of 40 

ecological significance would be an example whereby some of those 

experts were out in the field as well. 

 

MR CARRANCEJA:   I rephrase, there are considerable lengths of the coastal 

environment line have not been ground truth have they? 45 
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MS FERGUSON:   Correct. 

 

MR CARRANCEJA:   Do you understand that it also despite the Banks 

Peninsula Landscape Study and the Landscape Addendum, adjustments 

were made as a consequence of some ground truthing that occurred in 5 

site specific circumstances? 

 

MS FERGUSON:   Yes. 

 

MR CARRANCEJA:   So conceivably you would agree that if ground truthing 10 

occurred, more land or less land could be incorporated within the 

coastal environment delineation? 

 

MS FERGUSON:   Yes. 

 15 

MR CARRANCEJA:   In reaching your opinion you make no reference to case 

law regarding the delineation of the coastal environment did you? 

 

MS FERGUSON:   No. 

 20 

MR CARRANCEJA:   No.  Are you aware that there is case law that confirms 

that the coastal environment is just that, it is an environment; it is not a 

zone and that when defining the environment there will frequently be 

grey areas and blurred edges? 

 25 

MS FERGUSON:   I would agree with that, and that is again going back to my 

point that I think we need to look at the effects on the coastal 

environment rather than the policy around the delineation of it. 

 

MR CARRANCEJA:   Well having objectives and policies that only apply 30 

within the delineated coastal environment as you have proposed, what 

you say that that has tried to make certain that which is inherently 

uncertain because there are blurred edges? 

 

MS FERGUSON:   I think the possible solution to that is to look at more of an 35 

effects based policy than revisiting the delineation of the extent of the 

coastal environment. 

 

MR CARRANCEJA:   And in reaching your opinion and not agreeing to 

Mr Ensor’s proposed policy, you did not consider the Department of 40 

Conservations guidance documents on the New Zealand Coastal Policy 

Statement, did you? 

 

MS FERGUSON:   When I have undertaken the, I guess background research 

to preparing this evidence, the New Zealand Coastal Policy Statement 45 

along with its guidance are documents that I have referred to. 
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MR CARRANCEJA:   So you have looked at the guidance documents and the 

- - -  

 

MS FERGUSON:   Yes. 5 

 

MR CARRANCEJA:   - - - other document I have handed out to you should be 

a copy of that very guidance document. 

 

SJH:   Exhibit 2. 10 

 

EXHIBIT #2 - NZCPS 2010 GUIDANCE NOTE POLICY 1: EXTENT 

AND CHARACTERISTICS OF THE COASTAL ENVIRONMENT  

 

MR CARRANCEJA:   Do you confirm that that is indeed the guidance 15 

document? 

 

MS FERGUSON:   Yes. 

 

  [10.35 am] 20 

 

MR CARRANCEJA:   Thank you.  And that is the one you have referred to? 

 

MS FERGUSON:   Yes. 

 25 

MR CARRANCEJA:   Could I get you to please turn to page 9, under the 

heading, “Where and When is Policy 1 Relevant?” – now policy 1, just 

to be fair here, is the policy that talks about the extent of the coastal 

environment, correct? 

 30 

MS FERGUSON:   Yes. 

 

MR CARRANCEJA:   Okay, the third paragraph underneath that heading, I 

read it out to you, do you accept this statement: “In many cases the 

inland extent of the coastal environment will be difficult to pinpoint 35 

through lines on a map as there will be grey areas and blurred edges.” 

 

MS FERGUSON:   Yes. 

 

MR CARRANCEJA:   Yes.  And it continues: “Assessment and mapping is 40 

expected to be helpful in determining coastal resource management 

issues and extent where they apply and it is unlikely to provide a 

definitive line to show the extent of the coastal environment in all 

circumstances”, do you accept that? 

 45 

MS FERGUSON:   Yes. 
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MR CARRANCEJA:   Okay, page 11 please, under the heading, “Extent of the 

Coastal Environment”? 

 

MS FERGUSON:   Yes. 5 

 

MR CARRANCEJA:   Third paragraph, I want to know if you accept this 

statement: “Any precise delineation of the landward extent of the 

coastal environment and RPSs and plans should be done with caution, 

including a careful consideration of how the information is to be used”, 10 

do you understand the need for caution? 

 

MS FERGUSON:   Yes. 

 

MR CARRANCEJA:   And again that is because of the blurry edges? 15 

 

MS FERGUSON:   Yes. 

 

MR CARRANCEJA:   Like to ask you to turn to page 15 now please, fourth 

paragraph, the last sentence of the fourth paragraph on page 15, and it 20 

says that – I want to know if you accept this too – “Where particular 

management areas and/or a coastal environment line are used in RPSs 

and plans, their meaning and limitations need to be made clear”; 

correct? 

 25 

MS FERGUSON:   Yes. 

 

MR CARRANCEJA:   Okay.  I want you to have a look at Mr Ensor's policy, 

now 9.4.X on the other sheet that I handed out to you. 

 30 

 Now his policy seeks to recognise that the coastal environment, the 

landward extent of the coastal environment can vary, it is dynamic and 

it can in some locations reach further in land than the coastal 

environment delineation or overlay that you have identified or the 

Council’s identified in its planning maps; do you accept that this policy 35 

does clearly state a limitation and acknowledge a limitation in the 

coastal environment delineation provided by the Council? 

 

MS FERGUSON:   Yes, I would agree with that point up to the “and”. 

 40 

MR CARRANCEJA:   You mean some locations reach further inland? 

 

MS FERGUSON:   Mm’hm. 

 

MR CARRANCEJA:   You do not accept that the coastal environment might 45 

extend further inland? 
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MS FERGUSON:   I accept that it may extend further inland, but I think where 

the point is that it might be a better way of phrasing it to look at the 

effects of activities rather than the delineation or the extent of the 

coastal environment. 5 

 

MR CARRANCEJA:   Thank you, I will move onto my next line of 

questioning please, I would like to talk to you now about, on the front 

page of the coastal environment provisions, we are looking at policy 

9.4.2.1 – and I think the issues between you and Mr Ensor have 10 

narrowed quite significantly. 

 

MS FERGUSON:   Yes. 

 

MR CARRANCEJA:   So what I would like to talk to you about first of all, is 15 

if you have a look at (a)(ii), starting at natural character, do you have an 

issue with expanding that to include reference to natural features and 

landscape, do they not exist in the coastal environment as well? 

 

MS FERGUSON:   Are you referring to the policy or the objective so - - -  20 

 

MR CARRANCEJA:   Sorry, policy 9 point - - -  

 

MS FERGUSON:   - - - policy 9.4. 

 25 

MR CARRANCEJA:   - - - 4.2.1(a)(ii). 

 

MS FERGUSON:   In principle Mr Ensor and I have discussed these details 

around the additions to this policy and in principle I have no issue with 

that additional detail being included.  We have agreed on the wording 30 

with respect to (i) the indigenous biodiversity and really it was just a 

time constraint to go through the natural character point. 

 

MR CARRANCEJA:   Okay, well I am asking you now, do you have any 

concerns regarding (ii)? 35 

 

MS FERGUSON:   No. 

 

MR CARRANCEJA:   (iii)? 

 40 

MS FERGUSON:   Mr Ensor has provided further information with respect to 

examples of the sites of a historic heritage that may span the mean high 

water springs on Friday and I accept that there are a number of 

examples of that, so I would accept his evidence that it may be helpful 

to acknowledge that in the detail of his policy; so yes. 45 

 



 Page 21 

  

Ch19: Coastal Envt & Stg 2 Residential Bach Zone Commenced 29.02.16 

MR CARRANCEJA:   So in light of your answers you have got, there is no 

longer any areas of disagreement regarding policy 9.4.2.1 between you 

and Mr Ensor? 

 

MS FERGUSON:   No. 5 

 

MR CARRANCEJA:   Okay, thank you.  Last point, I would like to discuss 

with you, the objectives 9.4.1.1 and 9.4.1.2 which are in front of you. 

 

MS FERGUSON:   Yes. 10 

 

  [10.40 am] 

 

MR CARRANCEJA:   Now first of all, do you accept that both objectives, as 

you would have them, because you disagree with the deletion of public 15 

access from the first objective, would cover public access twice? 

 

MS FERGUSON:  I have indicated in my highlights package that I do not have 

an issue with public access being dealt with under 9.4.2.1 and taken out 

of 9.4.1.  However, in doing so, my concern related more to process 20 

with the involvement of the other parties who had already agreed on the 

wording on the objective access to and along the coast in mediation. 

 

MR CARRANCEJA:   Do you understand that at mediation the Crown never 

agreed to any specific wording to 9.4.1.2? 25 

 

MS FERGUSON:   I would need to refer back to the mediation notes to clarify 

that. 

 

MR CARRANCEJA:   Yes, have you seen a copy of the mediation report? 30 

 

MS FERGUSON:  Yes. 

 

MR CARRANCEJA:   And there is no record in the mediation report of any 

exact wording agreed to by the Crown? 35 

 

MS FERGUSON:   It was just recorded that the Crown was happy with the 

proposition and at the - - - 

 

MR CARRANCEJA:   And was the position to have an access objective but 40 

not the wording of the access objective? 

 

MS FERGUSON:  My recollection is that the Planner for Ngāi Tahu read out 

the wording that was contained within in the Ngāi Tahu submission and 

the parties in the room agreed to that wording. 45 
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MR CARRANCEJA:   Perhaps I will ask Mr Ensor to confirm his view in 

relation to that.   

 

 Putting aside your view as to whether there was exact wording agreed 

to or not, Mr Ensor is proposing some words be added to make it better 5 

give effect to the New Zealand Coastal Policy Statement; do you have 

issues regarding his proposed wording on a merits basis in terms of 

giving effect to the New Zealand Coastal Policy Statement? 

 

MS FERGUSON:   I have no issue with the addition of the words “maintained” 10 

or “enhanced”.  I have no issue, and I had actually suggested that words 

“public health and safety” be added because that came through further 

on, but if you delete the public access from the objective 9.4.1.1, I think 

this policy needs to then go on to provide some guidance around the 

values of the coast environment.  It does not go far enough if you take 15 

it out of 9.4.1. 

 

MR CARRANCEJA:   All right, thank you very much.  Sir, I have no further 

questions. 

 20 

SJH:  Thank you.  Mr van Mierlo? 

 

<CROSS-EXAMINATION BY MR VAN MIERLO [10.42 am] 

 

MR VAN MIERLO:   Thank you, sir.  Good morning, Ms Ferguson. 25 

 

MS FERGUSON:   Good morning. 

 

MR VAN MIERLO:   You have said in your opening summary this morning 

that the drafting for the strategic objective relating to water and wai, is 30 

best addressed at Chapter 6, do you recall that? 

 

MS FERGUSON:   The lead on that one has been undertaken by the Planner on 

Chapter 6 and I have only been involved in a small degree in that 

process. 35 

 

MR VAN MIERLO:   Right, but I take it from your rebuttal evidence that you 

consider the provisions in this proposal will need to be considered 

further once that strategic direction objective is settled? 

 40 

MS FERGUSON:   Yes. 

 

MR VAN MIERLO:  Would you also agree that the methods to implement the 

policies and objections for the coastal environment may also need to be 

considered further? 45 
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MS FERGUSON:   Yes, and I have tried to, in the revised Proposal with the 

amendments in my highlights package today, to add reference to that in 

so, for example, I am suggesting a new matter of discretion relating to 

the water policy matter. 

 5 

MR VAN MIERLO:   But it does hinge on settling the objective, correct? 

 

MS FERGUSON:   Yes. 

 

MR VAN MIERLO:   At 7.7 of your evidence-in-chief, you said “a revised 10 

Proposal, subject to drafting would achieve the relevant statutory test in 

relation to the NZCPS” Section 7. 

 

MS FERGUSON:   Issue 1C? 

 15 

MR VAN MIERLO:   Yes. 

 

MS FERGUSON:   Yes. 

 

MR VAN MIERLO:   Would you agree that to “to give effect to” means to 20 

implement? 

 

MS FERGUSON:   Yes. 

 

MR VAN MIERLO:   Do you agree that the NZCPS has some directional 25 

requirements regarding iwi involvement and decision making in 

relation to the coastal environment? 

 

MS FERGUSON:   Yes. 

 30 

MR VAN MIERLO:   So, I put it to you that there is nothing in this revised 

Proposal at present that implements the requirements in the NZCPS for 

iwi engagement in resource consent applications in the coastal 

environment? 

 35 

MS FERGUSON:   There is provision in there for assessment of the values; 

however, the matter of consultation I envisaged would be addressed 

through the topic 9.5 in Chapter 9 in detail. 

 

MR VAN MIERLO:   Yes, so it relies on the provisions in 9.5 which are the 40 

subject of a further work programme between Council and Ngāi Tahu? 

 

MS FERGUSON:   Yes, that is correct. 
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  [10.45 am] 

 

MR VAN MIERLO:   So, until the rules that apply to the sites of Ngāi Tahu 

cultural significance in the coastal environment are settled, it cannot be 

said that the coastal environment proposal implements the NZCPS; 5 

would you agree with that? 

 

MS FERGUSON:   In respect of that particular issue I would agree. 

 

MR VAN MIERLO:   And settling those rules will need to give effect to the 10 

directional requirements of the NZCPS regarding iwi engagement? 

 

MS FERGUSON:   Yes. 

 

MR VAN MIERLO:   Thank you, I have no further questions.  Thank you, sir. 15 

 

SJH:   Thank you.  Mr Willis? 

 

MR WILLIS:   Hello, Ms Ferguson. 

 20 

MS FERGUSON:   Good morning. 

 

MR WILLIS:  I have a few questions for you. 

 

 First of all, can you just confirm – I realise you have made a change to 25 

your position through your rebuttal and the Rocking Horse Road 

properties, I understand, they are now out of the coastal zone.  Are they 

the only parcels of private land that are within that zone or are there 

others that you are aware of? 

 30 

MS FERGUSON:   The 165E Rocking Horse Road to the 

215 Rocking Horse Road properties are, in my understanding, the only 

residential properties in the zone other than the baches at 

Taylors Mistake which have got the evidence of Ms Oliver. 

 35 

MR WILLIS:   Yes, and the bach zone? 

 

MS FERGUSON:   Yes. 

 

MR WILLIS:   Yes, okay, thank you.  I have just got a few questions about the 40 

matters of discretion that you might be able to help me with. 

 

 At the moment they rather float there because there is no cross-

referencing so it is quite difficult to see how and where they are going 

to apply but I understand the approach you are taking. 45 
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 But it seemed to me, given that the open space coastal zone is entirely 

within the coastal environment, that the coastal environment matters of 

discretion ought to be referenced in the open space rules? 

 

MS FERGUSON:   Yes. 5 

 

MR WILLIS:   But they are not at the moment and that is just a matter of you 

have not got to it yet, is that the story? 

 

MS FERGUSON:   I think there that we may need to just add that cross-10 

reference in and there was some material that has not been deleted that 

may need to be deleted and replaced with the cross-reference.   

 

 So, for example, the matters of discretion relating to public access still 

exist in that proposal and it might be a good idea to delete those and 15 

replace with the reference to the coastal environment which now deals 

with public access.   

 

MR WILLIS:   Okay, now while we are on matters of discretion, the activity 

table currently takes two different approaches. 20 

 

 It seems to specify the matters of discretion and then refer to the 

particular matter in the first three, from memory. 

 

 After that, it just simply refers to matters of discretion which appear to 25 

be in addition to your matters of discretion later listed in, forget the 

reference of the provision, but do you follow my logic? 

 

 There seems to be a question in my mind, at least, I will find the correct 

reference for you. 30 

 

MS FERGUSON:   Would it be helpful maybe to refer to the clean copy so that 

we can see it a little bit more clearly than the marked up version and 

that is attached to my rebuttal evidence – there is a clean copy starting 

attachment B.   35 

 

MR WILLIS:   Attachment B. 

 

MS FERGUSON:   Pages 7 to 8.   

 40 

MR WILLIS:  Yes, okay, so we have in the restricted activity table on page 7, 

your matters of discretion which are referenced through 18.8.5.1 

et cetera, to the matters listed in 18.8.5.   

 

 When you go over the page to RD4 and RD5 you have other matters.  45 

Now, I am not clear whether they reference the same section, 18.8.5 or 
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whether they are in addition to those things.  Do we have two lists of 

matters of discretion or just one is my question in simple terms. 

 

MS FERGUSON:   So, the black text is relating to the coastal zone and then 

that blue text for RD4 and RD5 are additions from Ms Oliver’s 5 

evidence and shaded in blue, and that question may be best directed to 

Ms Oliver because it links to her evidence on the 

Taylors Mistake baches. 

 

MR WILLIS:   Good point, fair enough, I will do that.  And my next question 10 

was of the same ilk so I will park that as well. 

 

MS FERGUSON:  I tried to leave colour coding in that revised Proposal to 

make it clear which evidence to link to. 

 15 

  [10.50 am] 

 

MR WILLIS:   Yes, sorry, I hadn’t picked that subtlety up.  Just a couple of 

other minor points, just on your paragraph 7.3 of your evidence-in-

chief you talk about adding reference to cultural values in those matters 20 

of discretion, in response to a Ngāi Tahu witness, and I couldn’t see 

where you have done it, I just wondered if you could draw my attention 

to that please. 

 

MS FERGUSON:   Could you give me that paragraph number again, sir? 25 

 

MR WILLIS:   7.3. 

 

MS FERGUSON:   7.3. 

 30 

MR WILLIS:   On page 7 of your evidence.   

 

MS FERGUSON:   I may need to double check this but I think that this has 

been incorporated under 9.4.3.1 (b)(i) and (ii), which related primarily 

to the public access and that drafting in there was put forward by 35 

Ms Legarth with respect to the customary access and the cultural 

values.  I may need to double check exactly where that landed.   

 

MR WILLIS:   Well, that is fine, you can do that, but it appeared to me at first 

glance that you had made the concession but it hadn’t been reflected 40 

and I just wanted to draw your attention to that. 

 

SJH:   Pick it up in closing, Mr Winchester, for us. 

 

MR WINCHESTER:   Yes, sir. 45 
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MR WILLIS:   And just finally, just on this matter of the coastal environment.  

Firstly I did not see any mention, and correct me if I am wrong, of the 

regional coastal environment plan and the relevance of that and 

whether you considered that and whether you could confirm, if you 

have not done so in your evidence that the provisions in relation to that 5 

are not inconsistent with the coastal plan, regional coastal plan? 

 

MS FERGUSON:   Yes, it is a document that we have considered as part of my 

evidence and the Section 32 that sits behind this chapter.  That was a 

document that I specifically referenced or referred to through my 10 

consideration of the Southshore properties for example, and in my view 

that this proposal is consistent with the approach taken in the regional 

coastal plan. 

 

MR WILLIS:   Okay, well, that is all thank you very much. 15 

 

MS FERGUSON:   Thank you very much. 

 

SJH:   Thank you.  Mr Neill? 

 20 

MR NEILL:   No questions, sir. 

 

SJH:   Mr Daysh? 

 

MR DAYSH:   Yes, thank you, Ms Ferguson.  At the start of or during your 25 

highlights package you went through a range of policy changes that 

you had agreed to with the Crown, I was trying to take a note as we 

went but you were going pretty quickly, are those really captured in 

exhibit 1 that has been tabled by the Crown today? 

 30 

MS FERGUSON:   Yes. 

 

MR DAYSH:   So they cover all the matters that you went through so that is a 

good record for us? 

 35 

MS FERGUSON:   Yes. 

 

MR DAYSH:   Okay, I will come back to that a bit later on.  My second 

question relates to the multi-criteria assessment that was undertaken; 

were you involved in that yourself, did you coordinate that assessment? 40 

 

MS FERGUSON:   I was at the time engaged by the Council as a consultant 

and in what they called “secondment”.  I provided planning services to 

assist with the recording and documentation of that but I wasn’t giving 

a professional opinion about where the line should extend to. 45 
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MR DAYSH:   Okay. 

 

MS FERGUSON:   A little bit like what the BECA planners have done with 

respect to mediation recording. 

 5 

MR DAYSH:   Right, so there is a document that records MCA? 

 

MS FERGUSON:   Yes, extensive documents. 

 

MR DAYSH:   Yes.  The technical people that were invited, were they Council 10 

staff or Council consultants or a range of expert – how were they 

selected? 

 

MS FERGUSON:   The very introductory workshop was done engaging with 

external stakeholders as well so the likes of the Department of 15 

Conservation.  I can recall being party to that one so we put the kind of 

multi criteria into an external forum just to test it for a start.  Then the 

Council went away and basically set up a work programme whereby 

internal staff who had those various expertise were engaged with going 

through right around the coast with the Plans and the documentation 20 

around the justification for the inland extent of that line. 

 

  [10.55 am] 

 

MR DAYSH:   Right, so you have answered one of my questions which was, 25 

was there any community, wider engagement other than the Council 

and you said there was – was the approach road tested by the 

Department of Conservation people and others, is that what you are? 

 

MS FERGUSON:   That was in very early, I think when the Section 32 was 30 

drafted it was envisaged that public consultation would be undertaken 

prior to it being notified but with the timeframes being adjusted that, as 

I understand it, did not occur so there wasn’t wider public consultation 

on it. 

 35 

MR DAYSH:   Right.  So there has been a process of looking at some of the 

details in the line through addressing submissions.  In the Crown’s 

submission did they seek any particular changes to the line or was it 

just this general request for the new policy? 

 40 

MS FERGUSON:   I understand it is just that general request for the new 

policy. 

 

MR DAYSH:   Right, so there has been no process of ground-truthing or 

looking at the line between the Council experts and the people 45 

representing the Crown? 
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MS FERGUSON:   No. 

 

MR DAYSH:   Right, thank you.  Now, I would like to ask you a question 

about Exhibit 2, this is this NZCPS 2010 guidance note, are you aware 5 

of any further guidance work that has been going on within the 

Department of Conservation on the coastal environment line? 

 

MS FERGUSON:   Not that I am aware of, no. 

 10 

MR DAYSH:   Right, I might ask Mr Ensor about that because I think there 

has been quite a lot of work just recently but we need confirmation 

through evidence.  Thank you. 

 

SJH:   Ms Ferguson, you have talked about the subsuming of Chapter 18 into 15 

Chapter 9 and such like, you would be aware that in cultural and 

heritage there is a good deal more work required. 

 

MS FERGUSON:   Yes. 

 20 

SJH:   And there is a process been put in place for that, to ensure seamless 

integration and pick up the concerns that Mr van Mierlo raised for 

Ngāi Tahu and such like, shouldn’t the parties in this also be involved 

in those processes? 

 25 

MS FERGUSON:   Could I clarify which parties, do you mean the Crown and 

Ngāi Tahu? 

 

SJH:   Well, certainly the Crown, Ngāi Tahu and the Council and to whatever 

extent it is relevant other parties.  You probably haven’t read the 30 

minute? 

 

MS FERGUSON:   Yes, I have read the minute.  Yes, I think that the 

particularly Federated Farmers representing landholders on Banks 

Peninsula should be engaged in that process along with possibly the 35 

likes of the Rod Donald Banks Peninsula Trust and Akaroa Civic Trust 

who have a particular area of interest on Banks Peninsula, they would 

be two examples. 

 

SJH:   I am just nervous around this process which we have also gone through 40 

with the Central City, it is not a criticism of it because I think the 

decisions that have been made have been sensible but there is a big 

danger of things slipping through the crack, that is my concern. 

 

 So you would agree that that would be a sensible approach? 45 
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MS FERGUSON:   Yes. 

 

SJH:   All right, thank you.  Anything arising, Mr van Mierlo? 

 

MR VAN MIERLO:   No, sir. 5 

 

SJH:   Mr Carranceja? 

 

MR CARRANCEJA:   No, sir, thank you. 

 10 

SJH:   Anything rising or re-examination, Mr Winchester? 

 

MR WINCHESTER:   Just one matter with your leave, sir. 

 

SJH:   Yes. 15 

 

<RE-EXAMINATION BY MR WINCHESTER [10.58 am] 

 

MR WINCHESTER:   Ms Ferguson, you were shown the NZCPS guidance 

note and it is Exhibit 2, what is your understanding of the legal status 20 

of that document? 

 

MS FERGUSON:   It is there as a guidance note to assist. 

 

MR WINCHESTER:   And based on your understanding of the Resource 25 

Management Act, what if any reference is there in the Act to this 

guidance document? 

 

MS FERGUSON:   None. 

 30 

MR WINCHESTER:   Thank you.  Thank you, sir. 

 

SJH:   Thank you, Ms Ferguson, you may stand down. 

 

MS FERGUSON:   Thank you. 35 

 

<THE WITNESS WITHDREW [10.59 am] 

 

SJH:   Now, Mr Carranceja? 

 40 

MR CARRANCEJA:   Thank you, sir.  Sir, the Crown filed some opening 

submissions last week. 

 

SJH:   Thank you. 

 45 
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MR CARRANCEJA:   Sir, I will just provide you with a highlights package, 

there is not really that much now as a consequence of that line of cross-

examination, sir. 

 

 First of all I would just like to say the Crown is happy with the 5 

proposed restructuring of the coastal provisions, sir, so that part of the 

chapter is relocated to proposal 18 and the other part to proposal 9, the 

Crown is satisfied that that is good in terms of better giving effect to 

the statement of expectations, sir. 

 10 

  [11.00 am] 

 

 I just point out that the Crown’s submission was also concerned about 

giving effect to the higher order documents and sought quite a range of 

amendments to, the majority of them have been resolved, sir, and 15 

following cross-examination, we are left with one issue and that is the 

delineation of the coastal environment, sir. 

 

 In Section 2 of my opening, sir, I just point out the, if you like, the 

main directions arising from the Higher Order documents and the 20 

Strategic Directions Objectives. 

 

 They are summarised in paragraph 2.1; the footnotes, sir, refer to 

previous legal submissions provided by the Crown where we set up the 

provisions in greater detail, and also two additional items (f) and (g), 25 

regarding the need to recognise the dynamic nature of the coastal 

processes and maintaining and enhancing the public open space 

qualities and recreation opportunities of the coastal environment, sir, 

we have got the provisions outlined and the appendices to these 

submissions. 30 

 

 As I mention in 3.1, there four matters outstanding at the beginning of 

this Hearing, it is now one. 

 

 And I really just want to discuss the delineation of the coastal 35 

environment a little bit more, sir, with your leave. 

 

 4.1: the City Council has delineated the coastal environment and the 

intention is that the coastal environment objectives and policies apply 

within the delineated area. 40 

 

 Sir, I just want to explain that the introduction of the proposal does 

state that the coastal environment is an area within the delineated line, 

the implication, sir, is the objectives and policies only apply within the 

delineated line. 45 
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 And to be clear, so the Crown does not take issue with attempting to 

delineate the coastal environment, because it does provide a degree of 

certainty, sir, but the point is there are limitations to that line and in the 

Crown submission, they need to be expressly and clearly signalled to 

the public, that is part again of the Statement of Expectations which is 5 

to declare regarding the line and its limitations. 

 

 Paragraph 4.3, I refer to an Environment Court case and this was dated 

2008, it is Kaupokonui Beach Society Inc v South Taranaki District 

Council District Council.  The Environment Court was looking at the 10 

delineation of the coastal environment in that case, sir, and it is not an 

exact science, the quotation there, the record from the judgement is 

this, and the italics are from the judgement itself.  The coastal 

environment is just that; an environment – It is not a zone which might 

be readily identified by lines on a map and defining that environment 15 

there will frequently be grey areas and blurred edges. 

 

 At paragraph 4.4, I point out, sir, that the Crown’s evidence through 

Mr Rough confirms that in this case, yes, we are looking at the 

delineated line that is grey and blurred.  He refers to the delineation 20 

being somewhat arbitrary, and in cross-examination, Ms Ferguson 

confirmed at considerable length, or significant lengths have not been 

granted and that it was a desktop exercise that led to this delineation, 

sir.   

 25 

 And so we need to recognise that there is the real possibility that the 

coastal environment, especially if you look at the New Zealand Coastal 

Policy Statement and the information in that policy, might extend 

further inland than that delineated in the Plan.  And so if you want to 

give effect to the New Zealand Coastal Policy Statement, sir, in my 30 

submission, you would want to ensure that the coastal environment 

objectives and policies in the District Plan have the flexibility to 

acknowledge that the New Zealand Coastal Policy Statement could 

apply outside of the delineated area from time to time. 

 35 

 And so at 4.5 I simply set out the policy that the Crown recommends 

through Mr Ensor that could clearly communicate to the public, sir, the 

limitations of the delineated line. 

 

 At 4.6.  I point out another advantage of pointing out the limitations, 40 

sir.  So in addition to recognising that the delineated line has grey areas 

and blurred edges, such a policy, sir, would also recognise that the 

proposed activity may not necessarily fall within the theoretical extent 

of the coastal environment, but nonetheless, it ought to be assessed in 

terms of its effects on that coastal environment as part of the resource 45 

consent process. 
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 I refer, sir, to the Meridian Energy case – this was up in Wellington – 

and that was an issue of wind turbines and the Court will appreciate 

these are rather large structures, and in that case, what happened was 

that the base of the wind turbines were outside the theoretical or 5 

delineated defined coastal environment, but because the structures were 

rather big it still affected the coastal environment.  I think it was behind 

an escarpment really, sir, the base, and yet because of its height, it was 

coastal environment; it had effects on the coastal environment, and of 

course they did this. 10 

 

  [11.05 am] 

 

 We concur with the evidence that the theoretical extent of the coastal 

environment was somewhat academic, given that the scale and 15 

prominence of the turbines was such that they would be seen as part of 

the coastal environment even if not physically located in it. 

 

 And so in my submission, Mr Ensor’s proposed policy would provide 

the flexibility that the Crown is seeking to enable the likes of resource 20 

consent applications for such proposals to be assessed against the 

coastal environment objectives and policies provided by the Council. 

 

 And, sir, the Crown has two witnesses so unless the Panel has any 

questions, I will then proceed to call them. 25 

 

SJH:   I will just see.  Mr Neill? 

 

MR NEILL:   Can I just ask one question of you, and it relates to where you 

believe we are in regard to Ms Ferguson and it was your exhibit, 30 

Exhibit 1- - - 

 

MR CARRANCEJA:   Yes, sir. 

 

MR NEILL:   In regard to your cross-examination; are you now satisfied that 35 

there was agreement in respect to 9.4.1.2 and 9.4.2.1 as to the changes 

made, that that policy which you are referring to now is the only 

outstanding matter left on that? 

 

MR CARRANCEJA:   That is my understanding, sir.  I think there was one 40 

matter that Ms Ferguson did mention, that if she was to accept the 

objectives, 9.4.1.1 and 9.4.1.2 as written there, her preference would be 

that 9.4.1.2 would be expanded a little bit more so it refers to the values 

associated with access, that was the one addition that I understood that 

she made.  I will have to check the transcript, but I can refer to that in 45 

closing, sir. 



 Page 34 

  

Ch19: Coastal Envt & Stg 2 Residential Bach Zone Commenced 29.02.16 

 

MR NEILL:   And so the only outstanding matter as you see it, is 9.4.X policy; 

extent of coastal environment? 

 

MR CARRANCEJA:   Yes, sir. 5 

 

MR NEILL:   Thank you. 

 

SJH:   Mr Daysh? 

 10 

MR DAYSH:   No, thank you. 

 

SJH:   Call your first witness. 

 

MR CARRANCEJA:   Thank you, sir.  Now according to the schedule, sir, we 15 

have got Mr Ensor first.  I am happy to abide by that, sir, - - - 

 

SJH:   If you think it is preferable that Mr Rough goes first- - - 

 

MR CARRANCEJA:   I think so, sir, I think it is better to have the Planner 20 

come at the end, so perhaps Mr Rough first. 



 Page 35 

  

Ch19: Coastal Envt & Stg 2 Residential Bach Zone Commenced 29.02.16 

<PETER ROUGH, affirmed [11.07 am] 
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<EXAMINATION BY MR CARRANCEJA [11.08 am] 

 

MR CARRANCEJA:   Thank you, could you please confirm that your full 

name is Peter Rough? 

 5 

MR ROUGH:   It is. 

 

MR CARRANCEJA:   And that you are a landscape architect employed by 

Rough and Milne Landscape Architects Limited? 

 10 

MR ROUGH:   Yes. 

 

MR CARRANCEJA:   You confirm that you have read the code of conduct for 

expert witnesses and agree to abide by that as you give your oral 

evidence today? 15 

 

MR ROUGH:   Yes. 

 

MR CARRANCEJA:   Can you confirm that you have prepared a statement of 

evidence on behalf of the Crown dated 15 February 2016? 20 

 

MR ROUGH:   Yes. 

 

MR CARRANCEJA:   Do you have any corrections that you would like to 

make to that evidence? 25 

 

MR ROUGH:   I do not. 

 

MR CARRANCEJA:   Thank you.  Could you please confirm that your written 

evidence is true and correct to the best of your knowledge? 30 

 

MR ROUGH:   I do. 

 

MR CARRANCEJA:   Thank you.  Have you prepared an oral summary, 

highlights package? 35 

 

MR ROUGH:   Yes, I have, it is just the one page. 

 

MR CARRANCEJA:   Could you please read through that and answer any 

questions that the Panel may have of you afterwards.  Thank you. 40 

 

MR ROUGH:   In my evidence I address difficulties that arise in determining 

the inland extent of the coastal environment, and I stated that in my 

opinion, the delineation of its inland extent for replacement plan 

purposes, has been somewhat arbitrary. 45 
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 I also say that in my opinion, because of the arbitrary nature of the line 

that delineates the inland extent of the coastal environment on planning 

maps, there is a need for a degree of flexibility within the policy 

framework as to the consideration of values either side of the coastal 

environment’s inland boundary. 5 

 

 I noted that the extent of the proposed open space coastal zone and 

address natural character, outstanding natural features and landscapes 

and amenity features and landscapes that occur within the zone. 

 10 

 I consider that as the open space coastal zone lies within the coastal 

environment, the comments I made in previous statements in relation to 

potential adverse effects are applicable to the zone. 

 

  [11.10 am] 15 

 

 In my evidence I commented on the proposed coastal bach overlay, and 

having given my opinion that the overlay area has moderate visual 

amenity value, stated that I am of the opinion that the proposed built 

form standards are matters for control which relate to the overlay area 20 

will enable appropriate landscape and amenity outcomes. 

 

 Finally I concur with the evidence of Mr Andrew Craig which 

addresses in detail the landscape issues covered in expert conferencing 

on the matter of the Taylors Mistake baches.  My concurrence includes 25 

the matter of landscape effects if existing baches were to be removed – 

a matter that was not discussed in conferencing. 

 

SJH:   Thank you.  Now there is no-one down to cross-examine, is that correct.  

Mr Willis, do you have any questions? 30 

 

MR WILLIS:  Yes, good morning, Mr Rough, I do have really just one 

question for you. 

 

 I am just a little uncertain as to your exact position here; we heard this 35 

morning I think that the current delineation of the coastal environment 

had not necessarily been fully ground truthed, that was part of the 

argument I think that was put this morning.  If it had been ground 

truthed – If we had done a very detailed and ground truth assessment of 

the coastal environment line – would you still in your opinion support 40 

the flexibility you seek in the policy? 

 

MR ROUGH:   Yes, I would. 
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MR WILLIS:   Okay, so it is a matter of principle to you that no matter how 

much pre-assessment is done, you cannot ever be certain you are going 

to adequately delineate each particular site or project for that matter? 

 

MR ROUGH:   Yes, I would say that.  I agree with that. 5 

 

MR WILLIS:   Okay, that is my only question, thank you. 

 

SJH:   Thank you.  Mr Neill? 

 10 

MR NEILL:   No questions. 

 

SJH:   Mr Daysh? 

 

MR DAYSH:   Yes, thank you, Mr Rough.  I have got some questions around 15 

5.9 to 5.12 of your evidence. 

 

 Now in 5.9 and 5.10 you discuss three zones: an influence zone, a 

coastal hinterland and a coastal dominant zone; are you familiar with 

the techniques where those are drawn up and applied in the coastal 20 

environment? 

 

MR ROUGH:   Yes, I made comment that that idea I first came across, that 

was expressed in a Boffa Miskell study on the landscape and ecology in 

the Southland district and I have used the technique of that in several 25 

cases. 

 

MR DAYSH:   So you have used that in other areas around the coastline? 

 

MR ROUGH:   Yes, I have, yes. 30 

 

MR DAYSH:   Has that type of mapping defining those three different zones 

been done in Christchurch for this plan process? 

 

MR ROUGH:   To the extent that in the 2007 Banks Peninsula Landscape 35 

Study it was, and I can quote from that, it says that the lineation of the 

coastal environment line seemed to equate to the limit at which the 

dominance of the coast is no longer so apparent.  And so I understand 

that that concept of coastal dominance was used in initially delineating 

the line in that study and I think that is the first situation where the line 40 

was defined or delineated in the Christchurch district and it applied just 

to the Banks Peninsula area, it was the district at the time. 

 

MR DAYSH:   Is that why you are saying at 5.10 that it is your opinion that it 

is the coastal dominant zone that has been signalled out for replacement 45 
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plan, that is your understanding of how the experts have drawn that line 

in the District Plan? 

 

MR ROUGH:   Well I am saying that that was the basis of it back in the 2007 

study, which was then, that line was then – Yvonna Pfluger from Boffa 5 

Miskell – did a study for Environment Canterbury, the regional council, 

and she looked at the coastal line for the whole region and in 

conversation with her it seems that for Banks Peninsula in particular, 

the line that she drew was very similar or almost identical I would say, 

to the line in the 2007 study, and my understanding is that she took part 10 

in the multi-criteria analysis workshop and a starting point for that was 

the line that she had prepared for Environment Canterbury, which was 

as I said, based on the 2007 landscape study line. 

 

  [11.15 am] 15 

 

MR DAYSH:   As a landscape architect and if that is where the line is now, are 

there any particular areas that you would disagree do not accord to the 

coastal dominance criteria? 

 20 

MR ROUGH:   Yes, I have looked at that and there are places where, I mean 

what I would say is a coastal dominance would be, say on Godley 

Head, the cliffs on Godley Head are what I would call particularly a 

coastal dominance and course there are cliffs right around Banks 

Peninsula, but if you look at the map, the coastal environment covers 25 

the whole of Godley Head so it covers sort of the softer hillsides on the 

top of the headland so in a way it has gone beyond what I would call is 

a coastal dominance feature which would be the coastal cliffs. 

 

MR DAYSH:   So it includes some areas of coastal hinterland in places as well.  30 

Is that what you are saying? 

 

MR ROUGH:   More the coastal influence zone, which I think is the one 

behind the coastal dominant zone. 

 35 

MR DAYSH:   All right, thank you. 

 

MR ROUGH:   The coastal influence zone is beyond that again. 

 

MR DAYSH:   All right, and just one final question; are you aware of any 40 

further work and guidance that has been available to practitioners since 

the release of the 2010 guidance note by the Department of 

Conservation? 

 

MR ROUGH:   No. 45 
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MR DAYSH:   Okay, thank you. 

 

SJH:   Mr Rough, Mr Winchester in opening mentioned the multi-criteria that 

have been used, the fact that they inform but it is not appropriate to put 

them in the Plan itself, and one of the reasons I think he gave is that the 5 

dynamics are constantly changing and the priority is changing. 

 

 Is that also a reason why you replied as you did to Mr Willis about the 

need for flexibility and that you could possibly never say a line was the 

final statement on a particular site? 10 

 

MR ROUGH:   No, I think the principal reason in the way I applied, was that 

even if the line somewhat changed – and I say in my evidence I think it 

was there are sort of planning reasons and sort of pragmatic reasons to 

define a line on the Plan – but there could be situations where an 15 

activity beyond the line would have effects on the coastal environment 

and therefore it needs some flexibility to allow the effects to be 

considered in terms of the coastal environment rather than saying just 

because they are not in the coastal environment the effects will not 

apply. 20 

 

SJH:   Give us an example. 

 

MR ROUGH:   Well it could be, and I think Mr Carranceja alluded to it, there 

is a case that I was actually involved in in the Meridian wind farm, 25 

West wind in south west Wellington, and at the time of the hearings, 

the council hearing and the Environment Court hearing, the coastal 

environment line had not been delineated – In fact I am not sure if it 

still has or not in the Wellington District – so there was no line on a 

plan. 30 

 

 So there was some discussion about what was the extent of the coastal 

environment.  And I think there was general agreement where that 

extent was but it was also agreed that there were wind turbines that 

were beyond what was considered to be the inland extent of the coastal 35 

environment, which would have an adverse effect on the natural 

character of the coastal environment. 

 

 So it is that situation I think that needs to be covered. 

 40 

SJH:   Thank you.  Anything arising Mr Carranceja? 

 

MR CARRANCEJA:   No, sir, thank you very much. 

 

SJH:   Thank you, Mr Rough, you may stand down 45 
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MR ROUGH:   Thank you. 

 

<THE WITNESS WITHDREW [11.19 am] 

 

SJH:   Now we will hear Mr Ensor’s highlights package and then we will take 5 

the morning adjournment. 

 

MR CARRANCEJA:   Thank you, sir.  I call Mr Ensor, that is the final 

witness, sir. 

10 
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<TIM ENSOR, affirmed [11.19 am] 
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<EXAMINATION BY MR CARRANCEJA [11.19 am] 

 

MR CARRANCEJA:   Thank you.  Could you please confirm that your full 

name is Timothy Alastair Deans Ensor? 

 5 

MR ENSOR:   Yes, I can. 

 

MR CARRANCEJA:   And that you are a planner holding the position of 

Principal Planner with AECOM New Zealand Limited? 

 10 

MR ENSOR:   I am. 

 

MR CARRANCEJA:   Can you please confirm that you have read the code of 

conduct of expert witnesses and that while you prepared your statement 

of evidence and you continue to adhere to it as you give oral evidence 15 

to that? 

 

  [11.20 am] 

 

MR ENSOR:   I can. 20 

 

MR CARRANCEJA:   And please confirm that you did prepare a statement of 

evidence dated 15 February 2016 for this coastal hearing? 

 

MR ENSOR:   I did. 25 

 

MR CARRANCEJA:   Are there any corrections that you would like to make? 

 

MR ENSOR:   No. 

 30 

MR CARRANCEJA:   No.  In that case could you please confirm that your 

statement of evidence is true and correct to the best of your knowledge? 

 

MR ENSOR:   Yes, I can. 

 35 

MR CARRANCEJA:   And you prepared a highlights package for the Panel 

today? 

 

MR ENSOR:   I have.   

 40 

MR CARRANCEJA:   Could I ask you please to read that out to the Panel and 

then we will have the morning adjournment and answer questions after 

the adjournment. 

 

MR ENSOR:   Thank you. 45 

 



 Page 44 

  

Ch19: Coastal Envt & Stg 2 Residential Bach Zone Commenced 29.02.16 

MR CARRANCEJA:   Yes, thank you. 

 

MR ENSOR:   In my evidence I support the relocation of coastal proposal 

provisions into the natural and cultural heritage proposal and the open 

space proposal as set out in the revised proposal. 5 

 

 In my view the restructuring reduces complexity, duplication and the 

number of locations in the Replacement Plan where coastal matters are 

addressed. 

 10 

 I also address the need for the coastal proposal to give effect to higher 

order documents, particularly the New Zealand Coastal Policy 

Statement and the Regional Policy Statement.  There is now agreement 

between myself and Ms Ferguson in relation to objective 9.4.1.1 and 

matters of discretion for activities in the coastal environment, and 15 

following this morning I could add policy 9.4.2.1 to that as well. 

 

 The following points of disagreement remain, the wording of objective 

9.4.2.1, which addresses access to and along the coast and the need for 

a policy addressing the extent of the coastal environment. 20 

 

 Relation to access to and along the coast, the concept of a standalone 

objective was agreed at mediation and I am supportive of this approach.  

However, contrary to what is implied by Ms Ferguson in her rebuttal, 

the specific wording of this objective was not agreed to by the Crown 25 

at mediation. 

 

 NZCPS policy 19 is clear in its requirement to maintain an enhanced 

public walking access, and on this basis my view is that the wording of 

objective 9.4.1.2 should directly reflect this policy.  The reference to 30 

public access should then be removed from the proceeding objective 

9.4.1.1 to avoid duplication and confusion.  “Maintain and enhance” is 

also the wording used in 18.1.9, policy 6 of the open space revised 

proposal attached to Ms Ferguson's rebuttal. 

 35 

 In relation to the extent of the coastal environment, based on the 

evidence of Mr Rough which explains the uncertainly involved with 

delineating the coastal environment, my view is that the Replacement 

Plan needs to be explicit at recognising this inherent limitation so that 

plan users will appreciate that the delineated line has some degree of 40 

arbitrariness. 

 

 In my opinion, the policy could provide for a degree of flexibility when 

considering activities potentially affecting the coastal environment 

values.  Without this flexibility coastal environment values will only be 45 
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considered in relation to activities that occur within the coastal 

environment only as delineated on the planning maps. 

 

 The coastal environment objectives and policies would not apply to 

activities that are located to outside the coastal environment as defined 5 

in the Plan, but which may to further investigations or analysis as part 

of a resource consent application be considered to be located within the 

coastal environment as defined by the NZCPS. 

 

 If the Replacement Plan objectives and policies dealing with the coastal 10 

environment are strictly limited to applying within the delineated area, 

my concern is that the Replacement Plan would not be giving affects to 

the NZCPS in such circumstances. 

 

 In relation to policy 9.4.2.1, while there is agreement it is probably 15 

worth just skimming over this – I am supportive of a policy addressing 

activities within the coastal environment and associated matters of 

discretion and I have undertaken informal discussions with 

Ms Ferguson to come to a consensus on this. 

 20 

 My view is that the policy should provide guidance specific to the 

coastal environment and should not duplicate policies within other 

parts of the Replacement Plan, particularly proposal 9, natural and 

cultural heritage. 

 25 

 I understand that other policies in proposal 9 are still under discussion 

and there is ongoing discussion regarding a strategic objective 3.3.16 

for water, therefore it maybe that following the conclusion of the 

natural and cultural heritage and general rules and procedures hearing, 

some or all of the proposed policy will become redundant but will 30 

require amendment to reflect these other related proposals. 

 

 The agreed matters of discretion may also need to be revisited based on 

discussions regarding strategic objective 3.3.16. 

 35 

SJH:   Thank you, we will take the morning adjournment till 11.45, thank you. 

 

ADJOURNED [11.24 pm] 

 

RESUMED [11.47 am] 40 

 

SJH:   Thank you, Mr Ensor; you are still on your former oath, you understand 

that? 

 

MR ENSOR:   I do understand that, thank you. 45 
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SJH:   Mr Winchester? 

 

<CROSS-EXAMINATION BY MR WINCHESTER [11.48 am] 

 

MR WINCHESTER:   Thank you, sir.  Good morning Mr Ensor. 5 

 

MR ENSOR:   Good morning. 

 

MR WINCHESTER:   I am going to focus on what seems to be the outstanding 

major issue which is the policy around the extent of the coastal 10 

environment.  Now, in terms of what you are proposing, who is the 

policy aimed at, is at aimed at plan users or plan administrators? 

 

MR ENSOR:   It is aimed at all. 

 15 

MR WINCHESTER:   Right, and the intention is as I understand it, to provide 

clarity around the uncertainty of the line? 

 

MR ENSOR:   Yes, to clearly recognise the limitations of putting a line in 

place. 20 

 

MR WINCHESTER:   Thank you.  Is there any Higher Order policy direction 

that you are aware of that tells territorial authorities to go out and try 

and define the coastal environment line? 

 25 

MR ENSOR:   Not a line, no. 

 

MR WINCHESTER:   Thank you, but do I understand it – or do you have a 

view as to whether it is better to do it or not to do it, in trying to 

determine a coastal environment area? 30 

 

MR ENSOR:   I do not have a view of whether I tis better to or not, but I 

recognise that there are advantages to doing it provided that the 

limitations associated with it are also identified, yes. 

 35 

  [11.50 am] 

 

MR WINCHESTER:   All right.  If you can just look at the wording that you 

have proposed in – I think it is in your paragraph 7.7 in your statement 

of evidence – so page 8.  If I was to characterise what that policy says 40 

as being “it’s a line, but it’s not a line”; is that fair or is there another 

way of summarising it?  – It is a line, but it is not a hard line? 

 

MR ENSOR:   No, I think what it is saying is that there is a line but in some 

circumstances, and it may be a site specific matter or it may be, as 45 

Mr Carranceja pointed out, a proposal specific matter which may mean 
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that the coastal environment, in terms of the Planning framework that is 

put forward in the revised Proposal, a set of objectives and policies, 

may apply inside of that line, length of that line. 

 

MR WINCHESTER:   Okay, so in a way what we seem to be dealing with here 5 

is the fact that the environment is a starting point that may, in some 

instances – or the delineation of the environment is a starting point but 

in some instances you will need to cast the net wider because of 

specific circumstances or effects? 

 10 

MR ENSOR:   Correct.   

 

MR WINCHESTER:   Now, you heard Ms Ferguson this morning when she 

was questioned on the wording of the policy and the current proposed 

wording saying that she was fine up to the word “and” on the third 15 

line? 

 

MR ENSOR:   Yes. 

 

MR WINCHESTER:   And so her concern is with the tail end of the policy and 20 

that it talks about, essentially, the location of the line, when her concern 

is about the circumstances where effects manifest themselves beyond 

the line or from outside the line; you understand that as being her 

evidence? 

 25 

MR ENSOR:   That is what I understand her concern to be. 

 

MR WINCHESTER:   And, indeed, Mr Rough this morning, when he was 

questioned by the Panel, seemed to say the same thing; that the concern 

is about those circumstances where effects are not going to be 30 

contained within the line, or that effects from outside are not going to 

be manifest necessarily inside the line on that environment? 

 

MR ENSOR:   Yes. 

 35 

MR WINCHESTER:   And so do you have a different view about what the 

policy goal is here? 

 

MR ENSOR:   No, I do not think I do.  I think Ms Ferguson and I are probably 

quite close. 40 

 

 She referred to “effects” quite a number of times and I think, in 

principle, it is the same thing that we are seeking here.  The mechanism 

that the revised Proposal or the Plan uses to assess effects does not 

have any rules associated with it.  It has an objective and policy 45 
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framework which applies to the underlying rules to therefore take into 

account the effects of an activity on these values. 

 

 So, yes, I do not think we are miles apart. 

 5 

MR WINCHESTER:  Thank you, this is very helpful.  So, to the extent that 

what we are focusing on is the issue of effects of activities within the 

coastal environment and on the coastal environment, a better focus 

might be on those effects and recognising that spread of effects in 

individual circumstances. 10 

 

MR ENSOR:   You mean rather than - - - 

 

MR WINCHESTER:   In terms of the wording of the policy. 

 15 

MR ENSOR:   It could be possible.  I guess the hinge point is the fact that the 

framework refers to the coastal environment and that is the trigger for 

the effects but, yes, I mean, I see that by including “effects” in there it 

may be clearer as to what is being achieved rather than a policy that 

seeks to move the line being the delineation, it is looking at leaving the 20 

line there per se but recognising that it may need some flexibility in 

relation to considering effects. 

 

MR WINCHESTER:   Thank you, and so with the tail end of the policy 

possibly more focused on that effects issue do you think that it might 25 

be more consistent with the Statement of Expectations in terms of its 

clarity and intention? 

 

MR ENSOR:   Yes, I think that it has been identified today that that is possibly 

slightly unclear to some.  It means it probably warrants further 30 

investigation, but I am pretty happy that when it is talking all about the 

coastal environment it is clear but I am more than happy to discuss 

including effects further. 

 

  [11.55 am] 35 

 

MR WINCHESTER:   Thank you.  Thanks for that indication.  I think 

Ms Ferguson will probably be happy to have those discussions and I 

take it you would be happy to do so. 

 40 

MR ENSOR:   Yes, absolutely. 

 

MR WINCHESTER:  Thank you, Mr Ensor. 

 

SJH:   Thank you.  Mr Willis? 45 
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MR WILLIS:   Thank you, well, I think, Mr Ensor, you may have partly 

addressed some of the questions I was going to ask you because I was 

going to ask you actually whether you felt there was a difference 

between an effect on the coastal environment and being part of the 

coastal environment, seems to be part of the issue or key part of this 5 

issue here? 

 

MR ENSOR:   Yes, I guess it is down to how the coastal environment is 

defined in the Plan and I think we are talking the coastal environment 

as the Plan sets it out; it is constrained by a line.  Whereas effects on 10 

the coastal environment as, say, the NZCPS might see it, may be 

beyond so I guess there is a subtle difference but yes. 

 

MR WILLIS:   Now, as it is worded at the moment, your policy, in terms of 

practically how it would have some effect in the planning framework 15 

and going forward; would you not have to, as a plan administrator, 

have to effectively use it as a drafting aid every time you get an 

application in to decide whether, in fact, you are in the coastal 

environment or not? 

 20 

MR ENSOR:  Yes, I think you would have to keep it in mind, that is right, and 

whether the need to address effects on the coastal environment beyond 

the line would be a matter of scale and significance of the activity and 

its site specific locations. 

 25 

 So, it would be something that you would want to do a first pass over, I 

think, when an application came in.   

 

MR WILLIS:   Yes, okay.  The other thought that occurred to me that is a – I 

could phrase it as a question to you is – is there any other circumstance 30 

in which you are defining a set of values whereby you are necessarily 

directed to do that assessment on a case-by-case, project-by-project 

basis? 

 

 I am thinking, you know, when we look at ONLs or significant natural 35 

areas; those sorts of things seem to be defined and you do not, do you, 

re-litigate them or re-examine them each time an application comes in? 

 

MR ENSOR:   To the best of my knowledge, generally not, although I 

understand in relation to areas of ecological significance that the Plan, 40 

that the current thinking around that may provide some indication that 

future examples may be added so I guess that does align slightly with 

this format. 
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MR WILLIS:   What is it about coastal environment that is different that means 

we need to have this flexibility that we would not necessarily have to 

with other values or other qualities? 

 

MR ENSOR:   I think it is probably the direction given by the NZCPS.  There 5 

is a specific direction and whether other qualities have been highlighted 

or other environments have been highlighted in that way in other areas 

of this very specific policy document that deals with it and maybe it is 

just the fact that it has gone through more of a rigorous process or has 

had more thought put to it so it may be that other situations warrant the 10 

same scenario but I guess one of the main reasons for putting this 

forward is to ensure that the Plan does give effect to that document. 

 

MR WILLIS:   Yes, I can understand that but from a straight planning 

perspective, would you agree the reason we tend to affiliate things, the 15 

lines on maps, is to make it somewhat easier. 

 

MR ENSOR:   Yes. 

 

MR WILLIS:  And more certain for everybody? 20 

 

MR ENSOR:  Yes, absolutely. 

 

MR WILLIS:   No, that is fine, thank you very much. 

 25 

SJH:   Thank you.  Mr Neill? 

 

MR NEILL:   Thank you, sir.  I presume, Mr Ensor, that you were the author of 

this paper which - - - 

 30 

MR ENSOR:   Yes, I was. 

 

MR NEILL:   - - - is now known as exhibit A? 

 

MR ENSOR:   Yes. 35 

 

MR NEILL:   You were present when Ms Ferguson gave her evidence and was 

cross-examined? 

 

MR ENSOR:   I was, yes. 40 

 

MR NEILL:   And in respect of that, whilst you were discussing with her on 

policy 9.4.(x) it was my understanding that there was general 

agreement to the changes that you were recommending but I would like 

you to confirm that that is the case. 45 
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  [12.00 pm] 

 

MR ENSOR:   I can confirm that the Exhibit 1 is a reflection of the discussion 

I have had with Ms Ferguson, it reflects the level of agreement and, 

following on from Mr Carranceja’s cross-examination, that the main 5 

point of disagreement remains 9.4.X. 

 

MR NEILL:   And during your future discussions with her in order that it can 

be in the closing statements from the City, it would be in our interest 

for you to confirm or otherwise that all the other matters on page 1 10 

have been agreed to or are still in dispute? 

 

MR ENSOR:   Certainly. 

 

MR NEILL:   Thank you. 15 

 

SJH:   Thank you.  Mr Daysh? 

 

MR DAYSH:   Yes, thank you, Mr Ensor.  I am really following up on some of 

the questions from Mr Willis, and I think you have agreed that you will 20 

look at the wording of this policy 9.4.X with Ms Ferguson again. 

 

MR ENSOR:   Sure. 

 

MR DAYSH:   But just some questions about this from me, what would be the 25 

other option if there wasn’t a line in terms of giving effect to the 

NZCPS? 

 

MR ENSOR:   And just visiting it on a case-by-case basis, yes, I think that 

could occur and I think that would if you had – you may need an 30 

additional policy that brings through some of policy 1 from the NZCPS 

into the Plan as a sort set of criteria but I think it would be possible but 

it does sort of lose that element of certainty, for instance for smaller 

scale applications that there may be no debate around whether they are 

in or outside that coastal environment. 35 

 

MR DAYSH:   So your preference overall is to have this line but - - - 

 

MR ENSOR:   I think it is, yes, based on the structure and the framework that 

is in place. 40 

 

MR DAYSH:   Okay, so just following on from the Plan administration 

question, if an application comes in that is outside the line on the 

landward side, how do you see from a fairness and plan integrity point 

of view the Council consents team deciding whether any particular area 45 

is inside or outside the line? 
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MR ENSOR:   I think they would probably have to draw from what is 

described in the NZCPS as a starting point, looking at the scale and 

significance of the application and seeing whether there is any 

interaction with the coastal environment, whether there is an influence 5 

on or either way on the coastal environment. 

 

MR DAYSH:   And from an assessment point of view what would an applicant 

need to do then, would they need to prepare an assessment in relation to 

the NZCPS? 10 

 

MR ENSOR:   If it was determined that they were within the – oh, yes, sorry, 

from that standpoint, yes, they would. 

 

MR DAYSH:   That is a practical effect, isn’t it, so if you are inside the line 15 

you would need to look at the NZCPS in terms of any application or 

resource consent? 

 

MR ENSOR:   Yes. 

 20 

MR DAYSH:   If you are outside the line without this policy you wouldn’t but 

with this policy, from a plan administration point of view, you see the 

Council planners having the discretion, just with reference to this one 

policy, to seek further or basically to define whether something is 

within the coastal environment or not? 25 

 

MR ENSOR:   Yes, that is right. 

 

MR DAYSH:   That is the way you see it? 

 30 

MR ENSOR:   Yes, and as an applicant putting your application forward you 

would want to have a look at that yourself beforehand. 

 

MR DAYSH:   But would you not want more certainty in the Plan or some sort 

of method for, you know, some matters of discretion or some guidance 35 

rather than just leaving it open ended? 

 

MR ENSOR:   I am not sure how that would look, it would have to apply to 

every activity everywhere.  I think there are obviously matters of 

discretion dealing with activities inside.  Yes, look I am not sure 40 

exactly how that would look, sorry. 
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  [12.05 pm] 

 

MR DAYSH:   But do you think there is any sort of natural justice or plan 

integrity issues from your point of view if plan users see a line that 

defines a coastal environment that relates to the NZCPS and then 5 

somehow they will come along as to the proposal and be required to 

look at the NZCPS? 

 

MR ENSOR:   Ye, I mean I think that the line in itself does not fully give 

effect to the NZCPS so that would have to be, in my view anyway, and 10 

hence the need for the policy and so perhaps that would have to be 

made clear or made clearer to this policy.  I think, yes, the main point 

of it is to ensure that those limitations of the line are very clear to 

ensure that there is, you know, that an applicant has a reasonable 

expectation of what they may or may not need to provide. 15 

 

MR DAYSH:   Okay, thank you.   

 

SJH:   9.4.1.2 Ms Ferguson in her evidence agreed with it subject to some 

additional wording, are you happy to work with her to sort that out? 20 

 

MR ENSOR:   Absolutely. 

 

SJH:   And you would also have heard my questions about the extra work that 

is going to have to be done around mediation and some planning hot 25 

tubbing around cultural and natural heritage? 

 

MR ENSOR:   Yes. 

 

SJH:   This goes in there, you would also agree then I take it that you and 30 

Ms Ferguson at least, and probably Ms Legarth, would have to be 

involved with that? 

 

MR ENSOR:   Yes, I would agree. 

 35 

SJH:   And you would agree that we are not helped much by the lack of cross-

referencing here for us to really understand that?  Not just that but this 

whole thing of taking it out, don’t disagree with it but it is somewhat 

last minute, and just applying the zone.  So there is a lot of cross-

referencing required and we know now from some of the corrections 40 

we are being asked for in earlier chapters that this sort of thing is 

leading to things slipping through the cracks. 

 

MR ENSOR:   Yes, I would agree. 

 45 
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SJH:   So you would be happy to work with the other planners to make sure 

that the document that comes in with closing covers off that cross-

referencing? 

 

MR ENSOR:   Yes, I would.   5 

 

SJH:   All right, thank you for that.  Can I just go to this new policy of yours, 

as I understand it the second part of it, what you are trying to deal with 

there is activities outside the line that may have impacts within the 

coastal environment? 10 

 

MR ENSOR:   That is correct. 

 

SJH:   Just tell me how a lay reader reads that and gets that message?  And 

don’t say you don’t know how it will look that you answered to 15 

Mr Daysh, you are the one proposing this.  How would a lay reader 

understand that possibly from what you have put down here? 

 

MR ENSOR:   I mean I will - - - 

 20 

SJH:   Let alone a planner. 

 

MR ENSOR:   I will take the first part of it and say the - - - 

 

SJH:   No, I am dealing with the second part. 25 

 

MR ENSOR:   Sorry, the second part of it. 

 

SJH:   How would a person who wanted to do an activity outside know that this 

means the effects of his activity inside the line will be taken into 30 

account? 

 

MR ENSOR:   It is through reference to the coastal environment and the 

overlay in the Plan. 

 35 

SJH:   Sorry, it is not answering the question or even attempting to answer it.  

How would a lay reader, because this plan is for the citizens of 

Christchurch; how would they understand that second part of that 

policy to have that meaning? 

 40 

 In plain English it doesn’t say it, does it? 

 

MR ENSOR:   Well, I understand it because of its reference to the coastal 

environment. 

 45 

SJH:   You understand it; I am talking about lay readers. 
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MR ENSOR:   Yes. 

 

SJH:   I am talking about the English language which seems to be very remote 

from an awful lot of provisions we get put in front of us which maybe 5 

is the problem with a lot of interpretation and it creates its own 

industry, but a lay reader would not understand that. 

 

 I accept what you are trying to achieve, and I am not criticising that, all 

I am saying is if you want to achieve that there is an awful lot of work 10 

still to be done with that second part, isn’t there? 

 

MR ENSOR:   Okay, yes. 

 

SJH:   Well, okay, yes. 15 

 

MR ENSOR:   I accept your point, I guess - - - 

 

SJH:   Well, if went and got three people off the street now and asked them 

what that meant, would they come up with what you think it means? 20 

 

MR ENSOR:   I would hope so but possibly not. 

 

  [12.10 pm] 

 25 

SJH:   Well, you must use a different language to me, Mr Ensor.  We have had 

this so often where the language is bastardised so badly that it is almost 

incomprehensible and that falls into that category as far as I am 

concerned.  So if you want it to have some effect, I think you had better 

do some work between now and closing on it, and I am sure 30 

Ms Ferguson will be happy to work with you because she is happy with 

the first bit. 

 

 And personally – I cannot speak for the rest of the Panel – I am happy 

with what you are trying to achieve, I just do not think that wording 35 

gets anywhere close to it. 

 

MR ENSOR:   I will take that point on, sir. 

 

SJH:   Mr Winchester, anything arising. 40 

 

MR WINCHESTER:   No, sir, thank you. 

 

SJH:   Mr Carranceja, anything arising? 

 45 

MR CARRANCEJA:   No sir, thank you very much. 
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SJH:   Thank you, Mr Ensor, so you have got a little bit of work to do, okay. 

 

MR ENSOR:   Thank you. 

 5 

<THE WITNESS WITHDREW [12.10 pm] 

 

SJH:   Yes, Mr van Mierlo? 

 

MR VAN MIERLO:   Thank you, sir.   10 

 

MR NEILL:   Mr Chair, as you are representing the firm of Lane Neave and as 

a consultant solicitor at Lane Neave, it is not appropriate as I state, I 

will request to be recused and will take no further part in this part. 

 15 

SJH:   Thank you, Mr Neill, and that is so noted on the transcript. 

 

MR VAN MIERLO:   Sir, opening submissions were filed late-ish on Friday, I 

am not sure- - - 

 20 

SJH:   Yes, thank you. 

 

MR VAN MIERLO:   - - - whether the Panel has had an opportunity to read 

them. 

 25 

SJH:   Yes, if you could take us through the highlights if you would, 

Mr van Mierlo. 

 

MR VAN MIERLO:   Sir, I am happy for the submissions to be taken as read, 

with your Honour’s leave, I do want to talk briefly regarding the 30 

notification and consultation issue in particular which is addressed at 

paragraphs 27 onwards. 

 

SJH:   Thank you. 

 35 

MR VAN MIERLO:   And the Council, through my learned friend, has 

confirmed that it is not opposed to the notification requirement and 

Ms Ferguson has confirmed this morning that this needs to be factored 

into the further work programme underway between Ngāi Tahu and the 

Crown, and the Council, sorry.   40 

 

 In the circumstances, it is probably premature for me to address 

notification or consultation in further detail now.  I am certainly happy 

to speak to it if there are questions about that issue and if it would 

assist.  I certainly note your Honour’s comment about the potential for 45 
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matters to slip through the cracks in terms of the further work 

programme and the need to engage with other parties in that matter. 

 

 Ngāi Tahu and the Council anticipate reporting back to the Panel 

following refinement of the mapping and further consideration of the 5 

rules, and certainly the Panel’s guidance in terms of further directions 

about engagement with other parties, would be most gratefully 

appreciated, in relation to that. 

 

 To date, the approach has been for Council and Ngāi Tahu to work in 10 

terms of refining the maps and the rules and it has then anticipated that 

will work with other parties, and obviously there is a fair amount of 

work in the process, that is underway now, there has been meetings 

held and further meetings scheduled.  And I think the report back is 

around the end of this month, 26 March- - - 15 

 

SJH:   I understand that, I was talking more about the fact that some of this is 

now going to go into cultural and natural heritage provisions and there 

is also going to be cross referencing to a whole lot of zone rules and 

such like, and I think all parties, including your client, need to be 20 

involved in that to ensure that nothing gets missed.  That is all I am 

trying to achieve. 

 

MR VAN MIERLO:   Yes. 

 25 

SJH:   And rather than have you having a separate meeting of this little group, I 

think you should participate in the bigger one and I do not know that I 

need to say more that I would direct if the parties here take part in that 

process that is already underway. 

 30 

MR VAN MIERLO:   Thank you, sir.  Certainly I would anticipate Ngāi Tahu 

will be keenly interested in how that unfolds, and there is no opposition 

to the process which has been described in terms of splitting the 

Coastal Environment Chapter, but as your Honour has indicated, that 

referencing is absolutely critical. 35 

 

SJH:   Yes. 

 

MR VAN MIERLO:   So beyond that, I am very happy to answer any 

questions. 40 

 

SJH:   Just one point; you have raised the issue of a further Strategic Direction 

regarding water? 

 

MR VAN MIERLO:   Yes. 45 
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SJH:   Do we have a suggested draft of that anywhere, I imagine – we 

discussed it briefly at morning tea that we would have to deal with that 

in our wrap-up situation, and we would have to consider whether 

notification was needed or such like, but I am not averse at all to it, it is 

just that it would be useful to have some wording. 5 

 

MR VAN MIERLO:   It has been primarily addressed as has been indicated 

through the waterbody setbacks chapter.  We do have available a draft 

of a recent iteration with suggestions added from Ngāi Tahu’s 

perspective, which Ms Legarth can hand up and speak to if that would 10 

assist, that is put forward on the basis that it does not represent an 

agreement with the other parties. 

 

  [12.15 pm] 

 15 

SJH:   But you would accept procedurally that this probably has to take a 

change to Strategic Directions or in addition to it, it would need to be 

part of the wrap-up process under the powers we have in the Order in 

Council? 

 20 

MR VAN MIERLO:   Yes, it- - - 

 

SJH:   You can give some thought to it and if you think we can do it without 

going to that extent, but it is a differently constituted Panel from 

Strategic Directions amongst other things, there are going to be other 25 

wrap-up matters that clearly need to be addressed, so you can give it 

some thought and address it in closing, Mr van Mierlo. 

 

MR VAN MIERLO:   Thank you, sir, I will do that. 

 30 

SJH:   All right. 

 

MR VAN MIERLO:   But if it would assist to see a recent draft- - - 

 

SJH:   It would, it would. 35 

 

MR VAN MIERLO:   - - -then I am very happy to put that forward. 

 

SJH:   And I would see that the other members of the Panel that have been 

involved with Strategic Direction get to see that as well. 40 

 

I will just see if there is any- - - 

 

MR VAN MIERLO:   No nothing. 

 45 

SJH:   Mr Willis, any questions? 
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MR WILLIS:   I have no questions. 

 

SJH:   Mr Daysh? 

 5 

MR DAYSH:   No, thank you. 

 

SJH:   No, you can call your first witness thank you. 

 

MR VAN MIERLO:   I call Yvonne Legarth. 10 
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<YVONNE MARY LEGARTH, affirmed [12.16 pm] 
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<EXAMINATION BY MR VAN MIERLO [12.16 pm] 

 

MR VAN MIERLO:   Your full name is Yvonne Mary Legarth and you hold 

the qualifications and experience set out in evidence prepared for these 

Hearings. 5 

 

MS LEGARTH:   Yes. 

 

MR VAN MIERLO:   You have prepared a statement of evidence for the 

Coastal Environment Hearing, dated 15 February? 10 

 

MS LEGARTH:   Yes I have. 

 

MR VAN MIERLO:   Do you have any amendments or additions you wish to 

make to that statement? 15 

 

MS LEGARTH:   Yes, I have one on page 8. 

 

SJH:   Yes, thank you. 

 20 

MS LEGARTH:   And it is paragraph 25 on the third line.  It reads, “Objective 

3.3.1 and 3.3.2 are overriding…” – and that “overriding” should be 

deleted and replaced with “overarching”. 

 

SJH:   Thank you. 25 

 

MR VAN MIERLO:   Do you confirm your evidence is true and correct? 

 

MS LEGARTH:   Yes, I do. 

 30 

MR VAN MIERLO:   You have prepared a highlights package I understand, I 

will ask you to present that to the Panel and sir, I do have written 

copies of this if that would assist. 

 

SJH:   Thank you. 35 

 

MR VAN MIERLO:   At the same time, I will also hand up the Strategic 

Objective draft. 

 

SJH:   And we will give that Exhibit 3, thank you. 40 

 

EXHIBIT #3 – PROPOSED REVISION TO STRATEGIC DIRECTIONS 

AND OUTCOMES 

 

MR VAN MIERLO:   Can you please present your highlights package and 45 

answer any questions from the Panel. 
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MS LEGARTH:   Good morning.  My evidence specifically relates to the 

following matters that have been raised through the Ngāi Tahu 

submission process.  The topics are access to and along the coast, 

customary harvest and use, matters of discretion and consultation and 5 

notification. 

 

 I support the planning approach that the coastal environment provisions 

in proposal 19 be placed in Chapter 9, the Natural Cultural and 

Heritage Chapter, and the coastal zone provisions being placed in 10 

Chapter 18, Open Space Coastal Zone Chapter. 

 

 This is because the approach improves the structure of the Plan by 

including the coastal environment provisions that have more general 

application in Chapter 9, alongside the other provisions that deal with 15 

RMA Section 6 matters. 

 

 The revised Proposal 9.4; I agree with including the section in the 

introduction to the new Proposal, 9.4 Coastal Environment, to 

recognise the importance of access to Mahinga kai and other areas of 20 

significance to Ngāi Tahu, the importance with the connection with the 

coastal environment and which refers to the statutory acknowledgement 

area. 

 

 I support the amendments in the Council’s revised version of 18.1.9 25 

policy 6 – access to and along the coast – which proposes public use as 

well as access to Mahinga kai for other customary uses and which is to 

maintain and enhance public access to and along the coast. 

 

 I agree with including a permitted activity rule that provides the 30 

customary harvest in the open space coastal zone.   

 

 In my opinion, these provisions contribute to giving effect to the 

NZCPS. 

 35 

  [12.20 pm] 

 

 I support the Council’s revised version of proposed objective 9.4.1.1; 

policy 9.4.1.2; policy 9.4.2.1 and policy 9.4.2.2, and the proposed 

matters of discretion, 9.4.3.1 with some additions. 40 

 

 Proposed objective 9.4.1.1 is to enable people to provide for their 

economic, social and cultural well-being while maintaining and 

protecting the values of the coastal environment, including Ngāi Tahu 

cultural values. 45 
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 Proposed objectives 9.4.1.2, provides for public access in a manner that 

is compatible for public safety activity of the receiving environment.   

 

 Proposal 9.4.2.1 provides for subdivision use and development within 

the coastal environment that is of a scale and in a location that 5 

maintains and protects the values of the coastal environment, including 

Ngāi Tahu cultural values. 

 

 And proposed policy 9.4.2.2 provides for maintaining existing public 

access, and for additional public access to Mahinga kai and for other 10 

customary uses.   

 

 Matters of discretion: the proposed matters of discretion, 9.4.31 

contribute to the implementation of the objectives and policies by 

retaining discretion over the scale and intensity of activities and 15 

buildings that may have adverse effects on matters in Chapter 9, and 

cultural and traditional associations for statutory acknowledgement 

area and sites of Ngāi Tahu cultural significance. 

 

 I have identified two additional matters of discretion in my evidence 20 

that deal with potential effects on the use and development on existing 

customary and public access, and consented areas, and provisions for 

notification of applications for consent that I consider will improve the 

usability of the Plan and support decision making on consent 

applications. 25 

 

 An example of potential conflicts between public access and consented 

activities that should be considered in my opinion is where Lyttelton 

Port has (INDISTINCT 1.57) consent for infrastructure in the coastal 

marine area, and public safety and security is an important matter. 30 

 

 Cross-referencing: I consider that cross-referencing between the 

provisions that deal with subdivisions in the coastal environment 

provisions would assist users of the Plan, for subdivision in the coastal 

environment is dealt with elsewhere in the Plan, and the cross-35 

referencing would assist too. 

 

 Notification.  In my opinion, including a requirement in the 

Replacement Plan’s coastal environment provisions for the Council to 

consult with Rūnanga about consenting applications within the coastal 40 

environment in early stage, and to give limited notification to Rūnanga 

of consent applications within the coastal environment that have 

potential adverse effects on cultural values would make it clear that 

cultural values are a matter to be considered. 

 45 
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 Consistent with the Statement of Expectations, the Council’s revised 

proposal 9.4 does reduce the reliance on resource consents, and the 

requirements on notification written approval when compared with 

those in the operative Christchurch Plan.  The operative Christchurch 

Plan includes requirements for the Council to consult with the relevant 5 

Rūnanga, and the Council revised version deletes this requirement. 

 

 In my opinion consultation and notification has an important role in 

ensuring information about potential adverse effects of activities and 

possible mitigation is available when decisions are made on consent 10 

applications that deal with cultural values. 

 

 Including consultation and limited notification requirements in the 

Replacement Plan would provide for Runanga with a formal 

opportunity to be involved in decisions affecting cultural values and 15 

potential mitigations of effects.   

 

 A strong relationship between the Council and Ngāi Tahu so that 

Ngāi Tahu are able to actively participate in decision making is 

envisaged in the Strategic Directions and Strategic Objectives objective 20 

3.3.3. 

 

 To improve the workability of the Plan, it is my view that a 

consequential change could be made to the matters of discretion in the 

open space Chapter 18, to refer to Chapter 9 as a whole if the Council’s 25 

revised matters of discretion in 9.4.3 are to apply to give any other 

relevant matters of discretion in proposal 9 of the coastal zone section 

of the Plan. 

 

SJH:   Thank you. 30 

 

MR VAN MIERLO:   I just wonder – sorry, sir – I wonder if I just ask 

Ms Legarth to speak to the Strategic Objective that are being handed up 

and then I will hand over for questioning.  Thank you sir. 

 35 

MS LEGARTH:   The Council and I and CERA and the Crown have had some 

discussions around the strategic direction, and it has been agreed that 

the critical importance of water and the coastal environment should be 

recognised at that level, at that high strategic level.  And that an 

integrated approach to land use activities based on the Mountains to the 40 

Sea Proposal is important, and that is a level of agreement amongst 

parties. 

 

 Largely the intent seems to be agreed with the other parts but it is a 

question of wording, and wording obviously will change the pitch of 45 

how it is phrased, so that is what we are working on currently. 
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  [12.25 pm] 

 

SJH:   So the document B we have got as Exhibit 3, there has been input from 

yourself, the Council, CERA and the Crown? 5 

 

MS LEGARTH:   It is one of three iterations.  So this is the latest proposal that 

Ngāi Tahu has set the council and the Crown for discussion, and is not 

yet agreed. 

 10 

SJH:   All right.  So a work in progress at the moment? 

 

MS LEGARTH:   Certainly. 

 

SJH:   Okay, thank you.  Yes Mr Winchester? 15 

 

<CROSS-EXAMINATION BY MR WINCHESTER [12.25 pm] 

 

MR WINCHESTER:   Thank you sir.  Good afternoon Ms Legarth.  Now, you 

are involved in proposal 9 for Ngāi Tahu, are you not? 20 

 

MS LEGARTH:   Yes. 

 

MR WINCHESTER:   And it is correct, is it not, that the question of 

notification of Ngāi Tahu is being directly considered as part of that 25 

proposal? 

 

MS LEGARTH:   Yes. 

 

MR WINCHESTER:   Yes, and that can include the coastal environment or 30 

does include the coastal environment in that context? 

 

MS LEGARTH:   It can, but there is thread that runs through the whole plan, 

and in some instances there may be cultural values that are not 

specifically mapped in Chapter 9, and so that would create a gap if the 35 

notification provisions only pointed to those in Chapter 9. 

 

MR WINCHESTER:   Yes.  So what we are going to end up with, it seems to 

be accepted that what we are going to end up with is the coastal 

environment will live with Chapter 9.  So you are just concerned that 40 

there needs to be no gaps? 

 

MS LEGARTH:   That is right. 

 

MR WINCHESTER:   Thank you.  Now, rules are being addressed in other 45 

chapters, are they not, including proposal 9? 
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MS LEGARTH:   Yes. 

 

MR WINCHESTER:   And there are no rules as part of the coastal 

environment provisions, are there? 5 

 

MS LEGARTH:   No.  Although I understand that the coastal zone is also part 

of the coastal environment. 

 

MR WINCHESTER:   Sure, yes, thank you. 10 

 

 Now, in terms of your solution to this issue it is not entirely clear from 

your evidence what you say it should be; you have got the statutory 

recognition in Section 95 in terms of the statutory acknowledgement, 

have you not? 15 

 

MS LEGARTH:   Yes. 

 

MR WINCHESTER:   So that provides, I suppose, as a starting point a good 

indicator to the Council that it needs to specifically turn its mind to 20 

Ngāi Tahu when it comes to statutory acknowledgement areas? 

 

MS LEGARTH:   Yes. 

 

MR WINCHESTER:   Yes, and what we are looking is additional certainty on 25 

top of that, are we not? 

 

MS LEGARTH:   Yes. 

 

MR WINCHESTER:   Now, from an applicant’s point of view, how are they 30 

going to determine from the Plan when they need to consult with or 

have the possibility of having Ngāi Tahu specifically notified? 

 

MS LEGARTH:   I read across the Plan, and there three different approaches 

taken at present, and one is to include a note in the rules, which is an 35 

option for the restricted-discretionary and discretionary activity rules 

for the coastal zone. 

 

 And in the Commercial and Industrial there are matters of discretion 

that refer to consultation and the outcomes of consultation with 40 

Ngāi Tahu, and that is an option to include in the matters of discretion 

for the coastal environment provision. 

 

MR WINCHESTER:   Thank you.  And you say in paragraph 54 of your 

evidence that the specific consultation or limited notification 45 

requirements could be in a policy or specified as a notification 
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requirement in the rules of the Plan.  In terms of that first option, have 

you had any experience of other plans directing notification in a 

policy? 

 

MS LEGARTH:   When I looked at the committees decision on decision 11, on 5 

the Commercial/Industrial, there was a policy included in there that 

talks about consultation.  I think it was in the Council’s revised one and 

I am not sure whether it was across in the decision, but that was an 

approach that made it clear that that was the policy intent.   

 10 

MR WINCHESTER:   So that deals with consultation, but in terms of 

notification are there any other plans that you are aware of that attempt 

to direct notification through a policy? 

 

MS LEGARTH:   No, I would agree that notification sits better in the rules or 15 

matters of discretion. 

 

  [12.30 pm] 

 

MR WINCHESTER:   Yes and when you look at the RMA’s notification 20 

provisions and they run from Section 95 through to, I think, 95E; when 

they deal with the question of limited notification and directions on 

notification it all talks about rules, doesn’t it? 

 

MS LEGARTH:   Yes. 25 

 

MR WINCHESTER:   So, just thinking about the issue of consultation as a gap 

filler – and you have made reference in your evidence to the operative 

District Plan rules and the Council’s obligations to consult there, 

haven’t you? 30 

 

MS LEGARTH:   Yes. 

 

MR WINCHESTER:  Yes, do you think that an obligation on the Council to 

consult similar to what you have talked about in the 35 

Commercial/Industrial Chapter on top of the statutory 

acknowledgement, could provide the sort of certainty you are looking 

for? 

 

MS LEGARTH:   Yes and there is the obligation on the Council to consult but 40 

the model and the matters of discretion applies to the applicant to 

provide that information on outcomes of consultation that the applicant 

has consulted with for Runanga. 

 

MR WINCHESTER:   I see, thank you.   45 
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 So, in terms of the solution to this, because statutory acknowledgement 

potentially being an obligation on the Council to consult which would 

mean it would need to turn its mind specifically two times to 

Ngāi Tahu in terms of the possibility of impact on Ngāi Tahu values, 

and you are saying we also need a rule? 5 

 

MS LEGARTH:   I am saying there needs to be a rule because that makes it 

clear when applicants are applying that those provisions will be part of 

the consideration of cultural values and that information needs to be 

provided. 10 

 

MR WINCHESTER:   All right and do you have any problem or issue as a 

professional planner, in inserting a rule in the Coastal Environment 

provisions to that effect, when there are no other rules in those 

provisions? 15 

 

MS LEGARTH:   I think that in the coastal environment it would be better in 

the matters of discretion following that model about the outcomes of 

consultation with the Runanga. 

 20 

MR WINCHESTER:   Thank you, Ms Legarth. 

 

SJH:   Thank you.  Mr Willis? 

 

MR WILLIS:   You have left me a little bit confused as to what the solution is 25 

here but just picking up that last point of yours, Ms Legarth, you were 

suggesting that you could have some rules and direction within the 

matters of discretion which would require what in particular? 

 

MS LEGARTH:  An additional matter of discretion – so the matter of 30 

discretion that would be considered would be that the outcome of 

consultation with the Runanga and whether there was mitigation that 

addressed those cultural values. 

 

MR WILLIS:   I see.  All right, I understand your point.  Okay, thank you, that 35 

was my only question. 

 

SJH:    Thank you.  Mr Daysh? 

 

MR DAYSH:   Yes, just follow up on that.  I understand the enshrining in the 40 

Plan the obligation for the Council to consult with the Runanga but the 

RMA, there is no strict requirement for applicants to consult when they 

are preparing resource consent applications as far as I am aware. 

 

MS LEGARTH:   That is correct, yes. 45 
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MR DAYSH:   So, given that case, do you think the Plan actually require that 

to be done over and above what the Act actually is quite clear on? 

 

MS LEGARTH:   I think it can because the National Policy Statement, Coastal 

Policy Statement and the Regional Policy Statement and the objectives 5 

and policies all place a weight on cultural values.  They identify that as 

an issue and a decision maker will need to turn their mind to that and 

that being the case, if the rule is to be clear about then that is whether 

the information is going to come from so I think in this instance, given 

the nature of cultural values, it is a little bit like an impact on a 10 

neighbour; that is the source of information so I think an expression of 

that requirement to consult or obtain that information is important.   

 

MR DAYSH:   Have you thought about – I think the way four schedule is 

couched, is that to report on consultation undertaken, if any, and the 15 

results of that. 

 

 So could you use those sorts of words just flagging the fact that 

Runanga should perhaps be consulted and if that is flagged as a matter 

of discretion in those terms, do you think that would be more consistent 20 

with the rule obligation or non-obligation around consultations? 

 

  [12.35 pm] 

 

MS LEGARTH:   I think that would be appropriate particularly where there is 25 

still discretion if there is insufficient information provided with an 

application to either send it back or to decline so yes, I think that is 

important information, if any, yes. 

 

MR DAYSH:   Yes, we have had a similar conversation about consultation 30 

obligations in another hearing and that flags the issue; that if an 

applicant chooses not to consult it is at their risk, I suppose. 

 

MS LEGARTH:   Yes, I agree. 

 35 

MR DAYSH:   Right, thank you. 

 

SJH:   Thank you.  Anything arising, Mr Winchester? 

 

MR WINCHESTER:   No, sir, but one thing I did omit to deal with and 40 

possibly it is not - - - 

 

SJH:   Yes, go ahead. 
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MR WINCHESTER:   Just with Exhibit 3, sir, in terms of how it is going to be 

progressed.  I know Your Honour had a question about that, I just 

thought I could deal with it now.   

 

 It is being dealt with in the stream of discussion on Proposal 9 so that is 5 

where the bulk of the answers will come out. 

 

SJH:   It will come back to us, will it not? 

 

MR WINCHESTER:   Yes, I believe it will, if that is of any assistance. 10 

 

SJH:   Yes, that is very helpful, thank you. 

 

MR WINCHESTER:   Thank you, sir. 

 15 

SJH:   Anything arising or re-examination? 

 

MR VAN MIERLO:   No, sir, thank you. 

 

SJH:   Thank you, Ms Legarth, you may stand down. 20 

 

<THE WITNESS WITHDREW [12.36 pm] 

 

DISCUSSION 

25 
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<EDWARD AITKEN [12.37 pm] 
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MR AITKEN:   Sir, my name is Edward Aitken. 

 

 A brief background is I live in a Holmes Bay and Pigeon Bay.  On the 

west side of Pigeon Bay our property extends 13 kilometres of 

coastline north and then west. 5 

 

 We have a typical livestock farm with areas of intensive agriculture to 

semi-intensive.  I am a director of various marine farms around the 

coastline and we have accommodation with a different level from a 

high level to a medium level. 10 

 

 This further submission relates to the coastal environment that is drawn 

on my property at Pigeon Bay specifically and perhaps in general to 

other affected landowners with similar properties where the coastal 

environment has been drawn to cover large areas of their farms. 15 

 

 I have been helped and liaised with planners, Shirley Ferguson and 

Yvonne Pfluger, in this matter.  I have wished to decrease the coastal 

environment area primarily near and including my house, garden, 

landscaped area and also an irrigated grass crop paddock on the west 20 

side of Pigeon Bay.   

 

 This valley floor aesthetic, yet highly modified, I contend has more 

relationship within itself than its coastal closeness.  There is a planted 

tree and shrub barrier along this part of the coastline for shelter and 25 

privacy.  If standing on the beach side, then obviously coastal.   

 

 It positions on the landscaped areas and, in my opinion, away from the 

coastal dominance even though only a short distance away. 

 30 

 This particular area of our farm has four houses, eight sheds, various 

infrastructure, three ponds and numerous large exotic tree specimens.  

It is, I submit, in effect, a small settlement area. 

 

 In response to my request, Ms Pfluger has redrawn the area to exclude 35 

most of the crop paddock area. 

 

  [12.40 pm] 

 

 Affected stakeholders, such as ourselves, are naturally concerned with 40 

any increase in coastal designation areas on our land.  If, as we 

understand, that the proposed area has rules not too dissimilar to the 

rural area then this might have some acceptance however with our very 

long involvement in exposure in this planning process we find that 

there are always extra hurdles and rules being introduced.  The coastal 45 

maps have varied over the years. 
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 The coastal environment does of course include areas of high natural 

character and there seems to be general acceptance and 

acknowledgement that this is correct and these areas are included in the 

Plan. 5 

 

 When resource consents were applied for activities in the coastal 

marine area – for example, Pigeon Bay Aquaculture in the past – the 

main focus and debate centred around the adjacent landscape expert 

witness evidence varied.  It was concluded that there was a 10 

differentiation primarily from the outer more natural area near the sea 

entrance to the head or more settled areas either on a gradual basis or 

more specifically in certain judgements and decisions.   

 

 Now, acknowledging that the width of the coastal environment is  15 

much reduced in the settled areas and also that my areas are not 

identified as having high natural character, I still submit that the coastal 

environment is still too broad brush and should include further 

differentiation as to reflect those past decisions and the present 

opinions.   20 

 

 If in the future we wish to apply for resource consents for activities in 

the coastal area and we have signed an agreement as to its area and 

status, is that not likely to cause us an extra barrier in future 

applications? 25 

 

 From a layman’s perspective I and other stakeholders understand that 

the requirement to incorporate outside statements and policies.  I note 

that in the conclusion page 3 of Ms Pfluger’s plan review on this matter 

there is a reference to the NZCPS relating to the extent et cetera of the 30 

coastal environment.  Out of the nine points there in my experience as 

in (f), which talks about the natural character leads to more subjective 

judgements, whereas the other eight points are easier to define and 

place. 

 35 

 So, sir, for my conclusion I wish for the coastal area to be withdrawn to 

follow more closely the coastline adjacent to my house and associated 

area in Pigeon Bay, or that the natural character in this coastal 

environment may be altered to reflect a more modified small settlement 

area. 40 

 

SJH:   So an adjustment has been made? 

 

MR AITKEN:   Yes. 

 45 
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SJH:   But you want a further adjustment which would remove the Coastal 

zone entirely or - - - 

 

MR AITKEN:   Not entirely, sir, but I think much of the discussion today I 

have learned from that there is a debate of course whether in fact there 5 

should be a coastal environment designation or whether in fact the 

effect of the coastal policy statement can be picked up in the 

application status without actually have a coastal environment.  After 

all properties like ours have developed in effect under a no rules based 

system, I am not necessarily advocating that, but I am saying they are 10 

generally deemed to be aesthetic in that past history. 

 

SJH:   All right, thank you.  I will just see if the Panel members have any 

questions.  Mr Willis? 

 15 

MR WILLIS:   I just wondered if we could bring up the property, is that 

possible?   

 

SJH:   Does it have a street, a road address for Google? 

 20 

MR AITKEN:   254 Holmes Bay Road, H-O-L-M-E-S. 

 

SJH:   Thank you.   

 

MR WILLIS:   Just while they are bringing that up, Mr Aitken, I do take it 25 

from you have said that you do appreciate that the coastal environment 

provisions themselves contain no rules in themselves but simply or not 

so simply perhaps provisions that you take into account when you 

require a consent anyway, you do appreciate that sort of subtlety? 

 30 

  [12.45 pm] 

 

MR AITKEN:   Yes. 

 

MR WILLIS:   Yes, okay.  But you still believe that there are matters within 35 

those matters of discretion and policies which would cause you 

difficulty should you require a consent for something, that is your 

position, is it? 

 

MR AITKEN:   Well, sir, a natural thrust is less rules and less designations 40 

because it is a continual process we have of increased rules and 

whether we in fact need this coastal environment, whether the 

applications will pick up matters in these other policies at the time of 

application. 

 45 
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MR WILLIS:   Now that we have it up, it is a little bit difficult perhaps, but are 

you able to give us the indication of where the line currently sits, what 

the movement has been so far? 

 

MR AITKEN:   If you look at the 254 Holmes Bay, to the right of the red dot, 5 

the line goes through about the “B” and then goes towards, yes, through 

there and goes north and then has been adjusted further north than that, 

around and then to the right around that, a bit lower than that, and that 

is an irrigated area there and then to 45 degrees up there and then it 

heads straight up nearly a kilometre onto the whole face.  And I am 10 

advocating that where it says “254 Holmes Bay Road” the “D” that is 

where our dwelling is and you can see the highly landscaped area in 

front there. 

 

MR WILLIS:   Yes, I see what you are saying. 15 

 

MR WINCHESTER:   If it is of any assistance, sir, there is a diagram in 

Ms Ferguson’s statement of evidence-in-chief at page 57. 

 

MR WILLIS:   I thought I had seen it somewhere and I couldn’t find the 20 

rebuttal but, okay, thank you. 

 

SJH:   What page is it, Mr Winchester? 

 

MR WINCHESTER:   Page 57, sir, it is a memorandum of Boffa Miskell and 25 

the line is delineated in there. 

 

MR WILLIS:   Oh, yes, that is right, thank you. 

 

 Now, I think I understand your position, Mr Aitken, it really is a matter 30 

of principle rather than any particular provision that you can direct us 

to that is – other than the line itself of course that you can direct us to 

that, you know, you are finding particularly - - - 

 

MR AITKEN:   So there are two things, of course it is a matter of principle but 35 

I would – Ms Pfluger has excluded some of the highly modified land 

there but I guess my preference would be that the coastal environment 

would follow very closely along the coastline where my dwelling is 

towards that orange area. 

 40 

MR WILLIS:   Okay, I have no further questions, thank you, sir. 

 

SJH:   Thank you.  Mr Neill? 

 

MR NEILL:   I am familiar with the area in that I sat on one of the mussel farm 45 

hearings.  The piece in orange is that the piece that you are asking to be 
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excluded or is that not relevant to your – the piece in orange on the 

Plan, just explain what the orange piece means, I can’t see the - - - 

 

MR AITKEN:   After discussions with Ms Pfluger she has suggested that that 

orange area be taken out of the coastal environment. 5 

 

MR NEILL:   Right, and that is from your perspective insufficient, you are 

wanting a greater removal than that? 

 

MR AITKEN:   I agree that that does except that particular highly modified 10 

paddock but I would prefer that it was a much thinner line along the 

coastline south of that. 

 

MR NEILL:   South of that, when you talk about “south” you are talking about 

more towards what, Holmes Road? 15 

 

MR AITKEN:   Yes. 

 

MR NEILL:   What is the distance approximately from your home to the coast 

itself? 20 

 

MR AITKEN:   It is 40 metres. 

 

MR NEILL:   40 metres, to reduce it any further would make it a very thin 

line? 25 

 

MR AITKEN:   Yes. 

 

  [12.50 pm] 

 30 

MR NEILL:   But your reason is, that your area is highly modified as garden 

and the like - - -  

 

MR ATKIN:   Yes. 

 35 

MR NEILL:   - - - and therefore should not form part of the line? 

 

MR ATKIN:   Well, we have heard considerable debate this morning about this 

line because I guess on a philosophical level you could be standing on 

Mount Sinclair, one of the high points of the peninsula, on a clear calm 40 

day and you can see three quarters of the coastline and the Kaitorete 

Spit and you could quite categorically argue that that is the coastal 

environment. 

 

 But you could be standing in one of those paddocks in front there 45 

where the coastal view is not available, there are high hills around that 
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you can see, and my submission is, you could argue that that is not 

particularly coastal. 

 

MR NEILL:   And as I understand it from your evidence, your concern is, what 

might be hidden behind the veil, in other words, if you wish to do 5 

something on your property, having it in that area could prevent that 

from occurring but you are not sure what it might be? 

 

MR ATKIN:   It is likely with the change of farming and our need to diversify 

that we will have more requests for activities in there, and by tripping 10 

the fact that it is in the coastal environment does and will make another 

hurdle for us.   

 

MR NEILL:   But it is fear of the unknown rather than actual fear itself today? 

 15 

MR ATKIN:   I do not think it is fear as so much, it is a statement probably 

what will happen. 

 

MR NEILL:   Thanks. 

 20 

SJH:   Thank you.  Mr Daysh? 

 

MR DAYSH:   Yes, just one clarification, I think you mentioned that this is a 

rural zoned piece of land? 

 25 

MR ATKIN:   Yes. 

 

MR DAYSH:   Yes, so you would have the farming activities provided for so if 

you did anything much more than rural farming activities you would 

need some sort of consent under that zone, that is correct? 30 

 

MR ATKIN:   Yes, we would be coastal environment or not coastal 

environment, we would be subject to – especially for dwelling 

applications to the usual reflected height et cetera, the rural rule, yes. 

 35 

MR DAYSH:   All right, okay thank you very much. 

 

SJH:   Thank you, Mr Atkin, you may be released, we will take the luncheon 

adjournment till 2 o'clock, thank you. 

 40 

<EDWARD ATKIN WITHDREW [12.52 pm] 

 

ADJOUNRED [12.52 pm] 

 

RESUMED [2.00 pm] 45 
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SJH:   Yes, thank you.  Now Ms Hamilton you are here for? 

 

MS HAMILTON:   The Taylors Mistake Group of Support, sir. 

 

SJH:   Right.  Mr Kristinsson, we have this additional material that you handed 5 

in. 



 Page 79 

  

Ch19: Coastal Envt & Stg 2 Residential Bach Zone Commenced 29.02.16 

<HUGO KRISTINSSON [2.01 pm] 
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MR KRISTINSSON:   Good afternoon, your Honour.  Thank you very much 

for listening to the community voices here in Christchurch. 

 

 We have an updated statement here where we request that all 

subdivision in high hazard areas in Christchurch be halted immediately.  5 

The earthquakes are due to progressive ground movement generally in 

one direction.  Land which is going up keeps going up and land which 

is going down generally continues on the same path. 

 

 If we are expecting more shakes, as GNS science has stated, we should 10 

be planning for more movement in the same direction as we have had 

in the past 14,000 earthquakes. 

 

 On 14 February 2016 we had still another earthquake.  We had another 

abrupt event overnight.  It seems indisputable that the land is moving 15 

downward in certain areas and where it is close to the sea level, it does 

not have a viable future. 

 

 As we pointed out at the Hearing Panel in the Coastal Marine Act 2011 

stipulates the land below the mean high water springs is not within 20 

Council jurisdiction.  It is now almost five and a half years since the 

first earthquake, yet the city boundaries have still not been redefined 

and published. 

 

 Council has been improperly issuing building consents for development 25 

in areas that are situated below this line.  Residents in the areas affected 

currently rely on temporary flood protection, stop banks along the 

Avon River provided under the Civil Defence Emergency legislation, 

however, this will not provide an adequate level of protection against 

flooding. 30 

 

 In addition, no budget has been allocated to maintain such temporary 

stop banks and they are rapidly eroding.  We have also raised the 

question if these stop banks can legally be relied on when new 

subdivisions are taking place below mean high water springs. 35 

 

 The expert witness, Mr Whyte, has stated that all five models are likely 

to underestimate the flooding hazard.  The reason he gives for this are 

that the ground has continued to settle post-earthquake and that all are 

on unreliable terrain under LIDAR, are used in some models. 40 

 

 May we correct the reported statement from our submission on the 

Hearings Panel that Christchurch has subsided since the earthquake.  

Christchurch has subsided substantially in the earthquake, particularly 

in the tremor on 23 December 2011, and the ground has continued to 45 

settle further since then. 
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  [2.05 pm] 

 

 The non-liquefying ground crust has thinned substantially and the 

water table has risen.  We believe that it is irresponsible on the part of 5 

Council to allow any development on land that has sunk, especially 

since no long term plan has been proposed to deal with the problem. 

 

 It is also extremely foolish in our view to allow reconstruction under 

exemption with lower floor levels than the current regulations. 10 

 

 Point 9.21: in the evidence form the expert witness, Mr Whyte, states 

that the present stop banks along the Avon River are assumed to have 

failed and the main protection is the level of the floors.  In the absence 

of effective stop banks, rebuilding houses with the finished floor level 15 

below the 12.3 metre requirement constitutes an invitation for flooding, 

a citywide problem that the Council is already struggling to cope with. 

 

 I would urge that no development or house repairs be permitted along 

the lower reaches of the River Avon until such time as the city 20 

boundaries have been established and published and adequate 

permanent stop banks and flood mitigation measures have been 

budgeted for and put in place. 

 

 European countries are currently experiencing devastating flooding.  25 

This is almost certainly linked to global warming and rising sea levels 

and is certain to affect New Zealand as well in the near future. 

 

 International experts state that the most efficient solutions to prevent 

flooding are large flood detention basins and ponding in areas adjacent 30 

to a river that is prone to flooding. 

 

 We will suggest that an urgent consideration be given to implementing 

such solution in Christchurch before the problem spirals out of control. 

 35 

 We would also like to point out the critical point from a report from Jan 

Wright, Parliamentary Commissioner for the Environment.     

 

 Part of her report is a map showing low lying land in Christchurch prior 

to the 2010/2011 earthquakes.  It would look rather different from the 40 

figure 6.4 in parts of Christchurch and land which has sunk as much as 

a metre or more, particularly along the lower reaches of the Avon River 

where the land has sunk, the water table lie closer to the surface.  This 

along with other changes has made these areas more prone to flooding 

and yet the erosion risk to the lack of elevation, it becomes a decision 45 
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to allow building construction on such lands becomes very 

questionable. 

 

 The Insurance Council has also published protecting New Zealand 

From Natural Hazards in November 2014. 5 

 

 This document was taken to the Prime Minister’s office, the insurance 

industry did release a 50 point plan aimed at reducing the social and 

economic impact of natural hazards in New Zealand, heeding the call 

which will keep insurance available and affordable for all. 10 

 

 The Insurance Council has urged the decision makers to implement a 

range of legislative and statute recommendations because New Zealand 

remains one of the most vulnerable countries for the impact of natural 

disasters for the economy of our size. 15 

 

 The document includes goals: goal number 4 is mitigation and other 

adaptation.  It states to prohibit development in high risk areas.  

Ignoring these directions from the insurance sector will, in essence, 

ensure that insurance is either unavailable or unaffordable for these 20 

areas.  This is exactly what we are seeing today. 

 

 In addition, I would like to point out one of slogans from EQC which is 

commonly used in their presentations, Hugh Cowan; “Unsustainable 

practices are a grave threat to our future.” 25 

 

  [2.10 pm] 

 

 The use of existing rights when building on high hazard land can result 

in vulnerable people being exposed to high hazards.  Homeowners 30 

accept Council hazard notices, appear to be used to avoid mitigation of 

the known high hazards, these practices are what we are currently 

seeing in Christchurch.  These practices certainly indicate a grave 

future threat to the homeowner. 

 35 

 And I brought some additional documents that we can go through, in 

essence what we are looking at is unlawful flood protection in the 

coastal area, we are seeing all of the stakeholders runaway except the 

homeowner.  We are seeing the local Council – we are seeing the 

insurance companies, we are seeing the banks runaway and 40 

(INDISTINCT 1.16) residents which are extremely vulnerable – this 

has to be dealt with. 

 

SJH:   All right, thank you. 

 45 

MR KRISTINSSON:   Thank you. 
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SJH:   I will see if the Panel have any questions.  Mr Willis? 

 

MR WILLIS:   I have no questions, thank you. 

 5 

SJH:   Mr Neill? 

 

MR NEILL:   Yes.  The submission is made on your behalf, and on behalf of 

Empowered Christchurch, correct? 

 10 

MR KRISTINSSON:   Yes, that is correct and South Brighton Residents 

Association. 

 

MR NEILL:   And when we talk about South Brighton, are we talking about 

Southshore or just South Brighton? 15 

 

MR KRISTINSSON:   This is South Brighton, the Residents Association, 

Southshore Residents Association is a different entity, but Empowered 

Christchurch is the entity that established the protestors took place in 

Cathedral Square where we had just over a 1,000 homeowners recently. 20 

 

MR NEILL:   And are you suggesting that the City Council are issuing rebuild 

permits which are not providing for sufficient height in the TC3 

foundation height requirements? 

 25 

MR KRISTINSSON:   Yes, I have provided the evidence of that, where 

hazards which are introduced by the earthquakes and by the temporary 

mitigation which is constructed after the earthquakes, these hazards are 

not being mitigated, people are left in higher hazards than they were 

before the earthquakes.  We did not have high hazard areas in 30 

Christchurch because the land is flat and we were only subject when 

inundation. 

 

 Now we got temporary stop banks which are – they are illegal, they are 

not up to infrastructure standard in regards to durability, compactness, 35 

material, erosion prevention – and because these stopbanks are not 

reliable they can give at any time, causing flash flooding. 

 

MR NEILL:   And just so that I understand, is your concern about flooding 

from the Avon heading towards the sea as well as erosion at the sea 40 

with saltwater intrusion coming in from the sea as well? 

 

MR KRISTINSSON:   This is primarily along the Avon River on the estuary 

and all the stop banks along the Avon River are subject to the same 

condition – all of them. 45 
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MR NEILL:   Okay, I understand, thank you. 

 

SJH:   Thank you.  Mr Daysh? 

 

MR DAYSH:   No question, sir. 5 

 

SJH:   Mr Kristinsson, could you just take us through the photographs and 

explain what they are/where they are and such like? 

 

MR KRISTINSSON:   Yes.  If we start here at the first page we have got the 10 

groundwater, this is the height of the groundwater and it changes the 

groundwater during the earthquakes. 

 

 These are sources from the Earthquake Commission and 

Tonkin & Taylor which show how the groundwater is much, much 15 

higher than it was before the earthquakes, therefore cresting and 

therefore – bearing capacity, et cetera. 

 

 If we go then to the next document which is the Also (ph 5.00) 

Consultants; this is a proper coastal advice from a proper coastal 20 

engineer, which basically states that mitigation, while it may be 

achievable on individual property basis, it need to take place on a local 

government basis as when paid for via the rates. 

 

  [2.15 pm] 25 

 

 Now we move over to the Gold and Associates, this is a coastal advice 

provide by a geotech but he is not a coastal expert he points at a 

structure and 300 metres difference and determines that there is no 

problem – we can show you images of the property in question further 30 

down the track. 

 

 The next document is a correspondence where a mining expert is 

giving coastal advice from Council, and the consequences are that no 

mitigation take place.  The house is built at 11.27 metres, a metre lower 35 

than the requirements, this is an elderly woman which is very 

vulnerable, and the garage is even, you know 1.3 metre lower. 

 

 In our initial submission we suggested that the current conditions of the 

land is due to earthquake damage, and even without the future increase 40 

of 50 centimetres in sea level the land is not safe.  Unfortunately that 

was not taken into consideration. 

 

 When we have this ongoing earthquakes here and we have got two fault 

lines running through the suburb and the middle piece is heading 45 

downwards, that is of high concern. 
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 When we look at the properties here which are in this particular 

location, you can see the groundwater how high it is, the property here 

at the top left corner, is a young couple, they got married last Saturday, 

they have a two year old daughter and she is not able - - -  5 

 

SJH:   So whereabouts is this house? 

 

MR KRISTINSSON:   This is on Bridge Street - - -  

 10 

SJH:   Right. 

 

MR KRISTINSSON:   - - - 119, their daughter has never been able to play 

outside because there is contaminated groundwater out there, the 

sewerage pipes there are all in a mess. 15 

 

 Then on the next page we see brand new buildings, the water level has 

exceeded the surface, no one would build on a land like that unless 

there are some financial gain for someone - - -  

 20 

SJH:   And where in the city is that? 

 

MR KRISTINSSON:   This is in South Brighton as well. 

 

SJH:   South Brighton again? 25 

 

MR KRISTINSSON:   Yes, this is 117, the Bridge Street, and this is TC3 land, 

these are constructions which are done by at least two or three Southern 

Response and practice, and I have a big problem with this, because 

people they have the right to trust authorities and that is not proving 30 

correct. 

 

 And then we look at the last image, that is one of the brand new houses 

there, and that is looking through the manhole where we have six 

inches of water underneath the house.  I would doubt that anyone 35 

would recommend building on such land being properly informed. 

 

SJH:   Thank you, Mr Kristinsson, is there anything else you wish to add? 

 

MR KRISTINSSON:   No, that is all. 40 

 

SJH:   Well thank you very much for coming along, and thank you very much 

for your submission. 

 

MR KRISTINSSON:   Thank you. 45 
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<HUGO KRISTINSSON WITHDREW [2.14 pm] 

 

SJH:   Now you also have a statement to read from Mr Harwood, is that 

correct? 

 5 

MS HAY:   I do, if I do it, perhaps, at the end? 

 

SJH:   Yes, you go ahead with your own submission first. 
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<KARINA HAY [2.20 pm] 
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MS HAY:   That is okay, thank you. 

 

 I will be referring to my rebuttal of my submission evidence and also to 

copy a little bit to Shirley Ferguson’s rebuttal evidence because she has 

maps that are quite useful on the back of hers as well. 5 

 

 My name is Karina Hay and I have been a resident of Southshore for 

28 years, so quite a long time.  This is about my personal circumstance 

and how it relates to this part of the Plan really, for me.   

 10 

 I have submitted on three chapters in this proposed District Plan: 

Chapter 9, Chapter 5 and I reference also Chapter 19 and the reason 

why I have done that is because our area is pretty overburdened with 

overlays in this chapter and I am trying to get some clarity and some 

sensibility and transparency into the approach to our area which seems 15 

to be quite unique. 

 

 I submitted some lay evidence on Chapter 19 in an effort to provide 

both the Panel and also the Planners, some contextual evidence and 

historical evidence on behind why this may have occurred specifically 20 

for the very end of the Southshore spit.   

 

 I own two properties; one with a house on it and one with a vacant 

section that is beside me and when I moved to Christchurch it was the 

first house I bought and I have not left the area, so I have stayed there 25 

for that time.   

 

 We love living by the beach.  We are quite high up, all the beachfront 

houses.  On a clear day we have a view of Pegasus Bay from past 

Godley Heads and south to the South Bay in Kaikoura so it is a lovely 30 

view up there and we can watch the ships going in and out of Lyttelton, 

in and out to the harbour and we can wave to our neighbours who are 

fishing out the front.  So it is quite a nice area to live. 

 

 The beachfront sections are quite high.  They are 13 metres above 35 

datum, so before we even actually do floor levels they were already 

pretty high and our main threat is really from the estuary side, should it 

flood from that side due to retaining walls not being replaced after the 

earthquakes.  So the individual houses had seawalls and when the 

houses ceased to be part of a private ownership and became part of 40 

CERA, those walls were never replaced and so now that area has not 

had the area wide protection that it once had. 

 

 Like I say, it is a pretty great area to live in; you can catch a flounder 

out there and have it on a plate for your lunch within five minutes so a 45 

lot of people like living there and if I had not lived in such a wonderful 
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spot with all the things that have gone on in there in the last five years, 

I probably would have left Christchurch. 

 

 The residents in the beachfront houses have been there long term.  

They seldom come up for sale.  They are a tightknit bunch and for 5 

many of my older neighbours who have been there a long time, the 

Plan has been too onerous for them to bear to even deal with. 

 

 What has warmed our hearts recently is there have been a couple of 

new houses that have gone up on the beachfront.  Young families have 10 

come in and they have been prepared to take on all the difficulties with 

the Council and the hoops you have to jump through for a resource 

consent and for a building consent and they have not listened to their 

friends who said this is a hazard zone and still built houses there and 

that has really given our community some hope. 15 

 

 For my personal circumstances, our house extension was poured the 

day after the September quake and because in that area we did not have 

much effect from the first quake so it is through incredible difficulty we 

continued to build that through all of the earthquake sequences and so 20 

we have been through, in the last five years, incredible amounts of 

zones.  People have been fiddling with our area for five years.   

 

 We were in an orange zone for a long time not knowing if we could 

finish our house because our house might turn red so we could not 25 

finish it.  We did not want to invest any more money in it. 

 

 Then the beach properties went green and the estuary area went orange 

and then later on the estuary area went red so the area has had lots of 

different zoning. 30 

 

 We have still got a couple of things left to do on our house for 

Code Compliance but we still at two minds whether we want to spend 

that money and invest financially in that area.   

 35 

  [2.25 pm] 

 

 In the last five years I have personally gone from an orange zone to a 

green zone, to coastal inundation zones 1 and 2, to erosion 

zones 1 and 2, to SES zones, to natural feature zones and this coastal 40 

zone.  So Southshore has really had to carry the burden of these 

overlays more than anybody else.  To say that we are little bit zoned 

out is an understatement. 

 

 So, for this particular part of the Plan, the Christchurch City Council 45 

has historically never quite known what to do with this area.  We have 
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always just been a bit of a pain in their side and particularly this area 

that I am talking about here that, at the end of spit, is unusual because 

from Tern Street on the beach side right till the very end, those 

properties were surveyed historically from Rocking Horse Road to a 

paper road that ran along the beach so they had a surveyable front and 5 

rear of those sections and it has always been very difficult and if you 

have a look you will be able to see that in Shirley Ferguson’s 

attachment C, map 1.   

 

 The Council has been in two minds of whether the privately owned 10 

land in the front was actually theirs or ours or should they be involved 

in it or should they not and conveniently sometimes they were and 

sometimes they were not. 

 

 So, problems have arisen over the years where it has not been 15 

recognised at times that the properties in front of the land in front of 

those homes – those sand dunes are actually privately owned and, in 

some ways, because it has been privately owned, it is actually in terrific 

original shape and that is evident by the areas of SES on our private 

land that has been requested through this Plan. 20 

 

 It is only when you actually see actual photographs – not modelling 

data – that you can actually see where the houses actually sit on the 

sites.  We only probably live on a third of our site.  The rest is in a 

natural dune which we take good care of, so we are very in touch with 25 

keeping the environment in the way it should be.   

 

 For that reason, I do have a little bit of problem with the Council 

modelling all the way through this Plan.  It did not surprise me that 

when they did the modelling for this that they did not realise that those 30 

houses existed at the end of the spit and we were the only ones in the 

coastal zone that were residential homes other than Taylors Mistake 

which had their own Plan. 

 

 I did point out also that when the SES zones were done that also 35 

included houses and front yards and I did point out to the ecologist that 

I could not understand how our kitchen or our front lawn could be a 

sight of ecological significance of which they did come back and 

redraw the lines. 

 40 

 So, the modelling at times is sometimes done as a desk model and they 

do not go down there and have a look at what is really going on down 

there.   
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 The Council seems to want to have a piece of the action with 

Southshore and every department seems to do their things in isolation 

so we end up with this complicated overlay of rules. 

 

 Even for planners it takes a lot for them to get to grips with what is 5 

actually going on down here and so I have provided a lot of 

information to Shirley Ferguson and I have to say that she was very 

helpful and very open to getting that information and what I did find 

very useful was that she was solution orientated.  She wanted to find a 

solution for us and that was fabulous.  That was really refreshing. 10 

 

 So, this chapter in Chapter 19 is really just a small piece of the puzzle 

for us because there are many lays obviously but there is the underlying 

layer for everything else so I figure if we can get this at least right then 

that is one more - - - 15 

 

SJH:   Do you understand that the Council has recommended to us that you 

become residential/suburban? 

 

MS HAY:   I do. 20 

 

SJH:     So it is the overlays you now - - - 

 

MS HAY:   I guess what I am just making the point of is that I do understand, 

that is understood, and from what I have heard today – but I am just 25 

making the point that the reason why I have gone through this process 

is because that is just one of many that are on there for us and I am 

thankful that they see fit to do that because that again starts to simplify 

the process for us. 

 30 

 And, like I say, the goal is to end up with some rules that are a little 

more transparent and easier to understand than they are now so that is 

what I am really after.   

 

 I did suggest and it seems like that is the – and perhaps you can 35 

confirm with me – is that the map is redrawn and residential/suburban, 

that part of Southshore is absorbed back into residential/suburban and 

that the overlays of SES and natural features will cover off any rules 

that needed to be applied. 

 40 

 There is also a request in there that there is a hazard line that runs along 

that.  Now, that has a very historical kind of basis as well and that 

comes from an old vegetation line but since the beach has accreted a lot 

since then that vegetation line has moved forward. 

45 
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  [2.30 pm] 

 

 It then became the same line that they used as the tsunami line and then 

it became the line that they used as the hazard line.  So we did ask that 

perhaps that be looked at or reconsidered. 5 

 

 Lastly, Ms Ferguson did ask me how she thought that we could make 

this simpler for designers and planners and residents to understand 

what rules still remain.  The difficulty is because the coastal inundation 

and erosion has been removed, what rules now sit there and what we 10 

did find was there was a Council notice that was issued that said 

“These rules of the operative plan stay in place while these rules are 

being decided to be considered”; where do you find that notice and that 

was really difficult, it was even difficult for the Planners to find that?   

 15 

 So Shirley Ferguson in her evidence suggested that that be put as a 

notation.  I discussed it over the weekend with some friends of mine 

who are architects at Warren and Mahoney and I said “Where would 

you logically want to find that?”  And we discussed the fact that if it 

can’t be included in the Plan, as part of the Plan, then it needs to 20 

perhaps be sitting, because it is under the – a lot of that pertains to 

hazards, that perhaps it sit under Chapter 5 where the hazard provision 

has been removed, that refers to that notation. 

 

 So that if you need to go and do anything in that area you can because a 25 

lot of that in that Council notification talks about hazard, that you can 

go to chapter 5 and say “From the operative plan this is still valid” 

because at the moment now it is very difficult to find where those sit.  I 

don’t know if that is useful but that is my statement 

 30 

SJH:   Thank you, I will see if the Panel members have any questions.  

Mr Willis? 

 

MR WILLIS:   I do not have any questions, no, thank you. 

 35 

MR NEILL:   No, I do not, thank you. 

 

SJH:   Mr Daysh? 

 

MR DAYSH:   Just one question really, I have read Ms Ferguson’s evidence, 40 

rebuttal evidence pretty thoroughly, it seems that she has covered off 

from what you have said all of these matters in advice to us about 

zoning, the cross-referencing, those sorts of things, so you are 

comfortable if we adopted those matters? 

 45 
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MS HAY:   I am, the only thing and I do not know whether it is in the purview 

of this Panel, is whether it is about that hazard line and why I asked that 

at the end is that Mr Harwood’s statement just asked questions about 

that and I guess his – can I read that and then that might make sense to 

what I am asking?   5 

 

 So Mr Harwood, he could not be here today so he issued a statement 

for me.  He said his specific concern, and I think you have it there, is 

the hazard line on his particular lots.   He said it is a historical line that 

was put by the North Canterbury Catchment Board at the time for 10 

unsubstantiated tsunami concerns. 

 

 Now the risk has been seen as being far off and I can say that at the 

time when we were doing some development down there I sat in a 

Council lawyer office where they asked if we could make sure that the 15 

house would be able to be put on the back of a truck and trucked down 

the road should a tsunami be coming.  So I think their views have kind 

of changed over the time. 

 

 So he said here that the area is an accreting beach, significant sand 20 

dune build up, has not seen major risk in that category.  And he has a 

particular property I believe that has the hazard line running through it 

and from the Court case that happened with Cashflow in the 

Environment Court, that line got established and if you had 450 squares 

behind the line you were able to build on that site.  And I believe he has 25 

one property that that site, because you will see that line intersects, it 

doesn’t go on the outside boundaries of the properties, it actually 

intersects a lot of the property, and he doesn’t have 450 squares behind 

it so he is unable to build on that. 

 30 

 But what he has said in his statement is that there is a house in front of 

that piece of land and they did through an Environment Court decision 

were able to build on that land knowing that they could use a piece of 

his land to move the house back on.  And so he is saying “Well, is this 

line relevant there because someone is already able to build on my land 35 

where I can’t?” 

 

 So again this is very specific to him and the statement that he has made 

and I do not know if that is within the Panel’s purview with that hazard 

line. 40 

 

SJH:   No, we will consider it. 

 

MS HAY:   So the hazard line itself, as you will see, runs through the front, it 

runs through the corner of my house and it basically runs along the 45 
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beach and then comes down through the edges of properties and again - 

- - 

 

SJH:   That has been on the property ever since you have been there? 

 5 

MS HAY:   Indeed it has, yes.  Well, in - - - 

 

SJH:   Before you built the house? 

 

MS HAY:   Well, in various forms. 10 

 

  [2.35 pm] 

 

SJH:   Before you built the house? 

 15 

MS HAY:   No, it wasn’t there, no – the house, we had an existing house and 

we built onto it so that was part of it.  But there were issues in the 

earlier days where there were issues with the Regional Council and the 

City Council, we went to for a building permit and each of them 

thought they had jurisdiction over that land and one would say “yes” 20 

and one would say “no”. 

 

 So that is where this case came to the Environment Court where the 

judge said seaward was Regional and landward was Council and it was 

under normal building rules.   So I believe that is how it worked. 25 

 

SJH:   Thank you very much. 

 

MS HAY:   Thank you. 

 30 

<KARINA HAY WITHDREW [2.35 pm] 

 

SJH:   Thank you.  Now, Mr Snoep would you come forward the witness box 

to give your evidence, please? 

35 
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<OTTO SNOEP, sworn [2.35 pm] 
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SJH:   Now, just take a seat please.  Right, you full name is Otto Snoep? 

 

MR SNOEP:   Yes, sir. 

 

SJH:   And you have filed a brief of evidence? 5 

 

MR SNOEP:   Yes, sir. 

 

SJH:   Dated 15 February this year? 

 10 

MR SNOEP:   That is correct, yes. 

 

SJH:   Have you any corrections to make to that? 

 

MR SNOEP:   No, it stands as read. 15 

 

SJH:   So you can confirm it is true and correct? 

 

MR SNOEP:   Yes. 

 20 

SJH:   All right, well, you go ahead you have got an opportunity to speak to it 

and Mr Winchester has some questions for you and then the Panel may 

have some questions. 

 

MR SNOEP:   Not a problem.  I will start reading my evidence. 25 

 

SJH:   Well, we have read it so what we are looking for is a highlights package, 

the most important bits you want to highlight. 

 

MR SNOEP:   - - - straight to the evidence in that case, sir. 30 

 

SJH:   Sorry? 

 

MR SNOEP:   If I go straight to the evidence? 

 35 

SJH:   Yes, please. 

 

MR SNOEP:   (INDISTINCT 3.02) 

 

SJH:   Thank you. 40 

 

MR SNOEP:   In my evidence I rely on the Environment Court decision C50 of 

2002 and the supplementary decision C40 and C58 of 2003.  I was a 

party to that reference and a signatory to the provisions made for that 

zone in 2003.  I have accepted the creation of the zone based on the 45 

conditions set by the Court in the decision.  The inquiry by the Court at 
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that time was both exhaustive and comprehensive.  It is of significance 

that the decision has not been appealed to the High Court at any time 

since the decision and still stands as delivered.   

 

 I have re-read those decisions to determine whether or not they are still 5 

applicable to consider in the Plan review that it is currently being 

undertaken.  From my understanding of the matters discussed in the 

assessment an evaluation of decisions C50 of 2002 I confirm that they 

remain relevant to this day and do not require relitigation of the 

background detail. 10 

 

 However, I consider that the conclusions drawn from the evaluation 

and Section 32 analysis requires to be moderated in light of the non-

performance of the principle dependencies that anchor the decision for 

the Taylors Mistake bach zone in the turnabout over undertakings being 15 

given by the owners of unscheduled baches to be removed in the 

current plan. 

 

 The purpose of a bach zone: the purpose for the creation of the zone 

was specific to allow 14 baches on the foreshore that were unscheduled 20 

in the Plan to be relocated.  This was bolstered by undertakings from 

those bach owners to relocate and involves the Court to that effect.  

Subsequently these 14 baches in 2011 obtained Section 139A 

certificate of existing use rights in place of enforcement order 

application over their prohibited activity status. 25 

 

  [2.40 pm] 

 

 The certificates were confirmed by the Environment Court and the 

enforcement order had to be withdrawn.  The certificates allow these 30 

baches to remain where they are located as permitted activities under 

the RMA, and henceforth, invalidates the purpose of the need for the 

creation of the bach zone.  At this point, the purpose for the creation of 

the 2002 bach zone ceases to be held. 

 35 

 Land transfer: A condition of the zone formation was the transfer of 

land.  The current operative (INDISTINCT 0.44) the living T and B 

zone will be deferred, pending the transfer of land contained in the 

certificate of title 35B 158 and land the contained on the certificate of 

title 35B 160, and the  to the east and south of the living zone up to and 40 

in line with the X on the western boundary of the living Taylors 

Mistake bach zone, as generally indicated in the development plan 3K 

to the Christchurch City Council for no further considerations to be 

vested in the Council as recreation reserve under the Reserves Act, was 

the purpose of the original bach zone accord, the requirement for the 45 

transfer has to be made inoperative.   
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 Statutory documents: under statutory requirements the Plan needs to 

give effect to the New Zealand Coastal Policy Statement in the 

assessment that that zone was seen as a coherent minor extension of the 

built form of the existing baches located in the row, and not as an 5 

isolated new development. 

 

 I am not certain that this holds true as I have been given advice by the 

Council that it will give consideration as to the legal tenure of all 

baches at Taylors Mistake once the Replacement District Plan becomes 10 

operative. 

 

 A similar undertaking was given by the Council in 2002 and 2011.  

There is the possibility that all the baches need to be removed.  That 

being the case, the bach zone will be cast adrift as an isolated new 15 

subdivision development and it could become a picture head for future 

expansion in time as the Court decision set out to afford.   

 

 The potential expansion and the future of the proposed subdivision will 

be in particular so if the surplus land the requirement for a 15 bach 20 

subdivision in the certificate of title 35B/158 and 160, is not transferred 

to the Council. 

 

 An expansion would become all the more relevant if Ms Oliver’s 

recommendation at paragraph 4.17 and 6.2 is accepted. 25 

 

 In the proposed new bach zone for 50 units, north end of a 45 bach 

subdivision, if licensing of the existing baches proves to be unlawful.   

 

 This proposition need not be pursued any further at this time.  As seen 30 

in my paragraph 12, there can no longer a bach zone for consideration; 

however, if (INDISTINCT 3.28) a decision for a zone change, if that 

is said, then Chapter 14 should be deferred. 

 

 Continuing on for the existing baches and if I go straight to my 35 

evidence supporting that provision at 18. 

 

 Following on from Ms Oliver’s statement of evidence there probably is 

no longer a need for me to provide evidence to support my submission.  

However, with permission from the Panel, I will continue with the 40 

evidence in paragraphs 19 to 21 for completeness of this submission. 

 

 In my evidence on the specifics of the submission, I would like to refer 

to the Environment Court decision, C50 of 2002, presented as 

attachment A on the Chapter 14 matter of the bach zone, at paragraphs 45 

9 and 10 above. 
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 The decision in C50 of 2002 of the baches, is held in a common listed 

bach zone and is equally applicable.  At paragraph 2 of the submission 

where I say the baches are inappropriate in the coastal zone, I take my 

lead from paragraphs 296, 306, 332 and 337 of the C50 of 2002 with 5 

regard the unscheduled baches to be removed as identified in the 

current operative Plan, and the placement of baches whether scheduled 

or not, in one or more of the District Plan are natural hazard 

management areas. 

 10 

  [2.45 pm] 

 

 It should be noted the Environment Court at 69 held in decision C50, it 

was not the role of the Environment Court to advise a City Council as 

to how it should deal with the occupation of its land.  It further 15 

mentioned scheduling is not a determination as to the status or 

completed occupation of the foreshore. 

 

 As to general law, I am guided by One Tree Hill Borough Council, at 

page 32 it states: “In establishing and carrying out the use one is still 20 

bound to observe the requirements laid down by the general law apart 

from planning law is still liable in the event that any of those 

requirements are not met to such sanctions as the law may provide.” 

 

 At paragraph 4 of the submission, there can be no dispute as to the 25 

existing use rights that the bach owners possess.  I believe Ms Oliver 

has conceded on that point – I will complete my evidence at that point, 

I think. 

 

SJH:   Thank you.  Mr Winchester? 30 

 

<CROSS-EXAMINATION BY MR WINCHESTER [2.46 pm] 

 

MR WINCHESTER:   Good afternoon, Mr Snoep. 

 35 

 When you say at your paragraph 18 that, following on from 

Ms Oliver’s statement of evidence, there is probably no longer a need 

to provide evidence in support of your submission; does that relate just 

to that submission number 7278, or does it relate to all of your points of 

your submission? 40 

 

MR SNOEP:   It is really only related to the existing baches. 

 

MR WINCHESTER:   I see, thank you.  So your paragraph 9 of your evidence, 

is that still a summary of the relief that you seek, is that still the 45 

position? 
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MR SNOEP:   Yes, the relief sought? 

 

MR WINCHESTER:   Yes. 

 5 

MR SNOEP:   Yes. 

 

MR WINCHESTER:   And you maintain that that is what you want? 

 

MR SNOEP:   I am happy with that. 10 

 

MR WINCHESTER:   Thank you, I just wanted to seek clarification. 

 

 Now you make reference in your paragraph 16 and you say, “That if 

only the Council had listened and dealt with the tenure issue in the first 15 

instance, it would have avoided the need for this Hearing on the 

existing baches.”      

 

 Do you understand the effect of the Order in Council that this process 

is operating under? 20 

 

MR SNOEP:   There is a certain amount of confusion about it. 

 

MR WINCHESTER:   Sure.  Do you understand then that what the Council 

was obliged to do under the Order in Council was review every part of 25 

its District Plan and determine whether any changes were necessary? 

 

MR SNOEP:   Yes, I accept that. 

 

MR WINCHESTER:   Yes, and the only part of the District Plan which is not 30 

allowed to review is the coastal hazard provisions which have been 

essentially taken out of play, you understand that as well? 

 

MR SNOEP:   Yes, I do. 

 35 

MR WINCHESTER:   So in terms of the task before this Panel, the Panel has 

to determine the most appropriate set of RMA planning provisions for 

this bit of land, does it not? 

 

MR SNOEP:   Yes. 40 

 

MR WINCHESTER:   Yes, all right.  It seems to be implicit in your evidence, 

but you would accept that some of the licensing and land transfer issues 

may take some time to resolve and may indeed never be resolved? 

 45 

MR SNOEP:   No, they have certainly been going for 20 years now. 
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MR WINCHESTER:   Yes. 

 

MR SNOEP:   I hope it will be resolved. 

 5 

MR WINCHESTER:   And we have now got a situation following the 

Environment Court decision in 2003 where most, if not all the baches 

have existing use rights and some of them have certificates that they 

can rely upon in terms of those RMA rights, do we not? 

 10 

MR SNOEP:  They are all permitted activities now, yes. 

 

MR WINCHESTER:   Yes, and so if you think about the sort of relief that you 

are proposing which is that we defer making a decision and indeed 

creating a new baches zone, then how is the Council going to manage 15 

the baches between now and resolution of the property and licensing 

issues.  It needs to have a framework to apply to those baches in the 

meantime, does it not? 

 

MR SNOEP:   Yes, and you always had it anyway and you never really 20 

exercised it. 

 

  [2.50 pm] 

 

MR WINCHESTER:   Well, let us just think about the situation for one of 25 

those existing baches; let us assume it has got existing use rights and 

the bach owner says, “Well, I actually want to expand my bach.  I want 

to add on another couple of rooms, another 20 square metres”; doesn’t 

the Plan need to have a framework to deal with that situation, and a set 

of rules around that? 30 

 

MR SNOEP:   I cannot deny those, I think the thing is that if the Council made 

political decision to actually deal with the licencing and the tenure that 

would probably overcome those sort of things fairly quickly.   

 35 

MR WINCHESTER:   Sure, but as a matter of fact it has not done that, and I 

think you accepted earlier on it may be some time before it gets there, 

so in the meantime we do need a set of rules under the RMA in this 

plan to deal with landowners’ aspirations, do we not? 

 40 

MR SNOEP:   If you can find rules that are actually applicable and are 

enforceable under the RMA existing use rights, I would go along with 

that. 

 

MR WINCHESTER:   Yes.  Well, let us for example think about the baches in 45 

front of your property, are they numbers 48 and 49? 
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MR SNOEP:   That is right, yes.   

 

MR WINCHESTER:   And this is just a total hypothetical, but if for example 

those bach owners said we want to put an extra storey on our 5 

properties, on our baches and build up, surely the effects of that on you 

need to be regulated somehow through an RMA framework, and you 

need to have your say, do you not? 

 

MR SNOEP:   True, and the fact that bach 48 just recently put a new fence line 10 

through; why have you not done anything about that? 

 

MR WINCHESTER:   So, then in principle you have got no issue with putting 

in place a planning framework that deals with the fact and the reality of 

these baches and their environmental effects.  Is that correct? 15 

 

MR SNOEP:   That would be acceptable, yes. 

 

MR WINCHESTER:   Thank you.  And you would accept that you cannot just 

manage the effects of peoples aspirations, certainly in the meantime, 20 

through the licencing regime? 

 

MR SNOEP:   I find that a bit difficult to accept, actually.   

 

MR WINCHESTER:   Yes.  Thank you Mr Snoep.  Thank you, sir. 25 

 

SJH:   Thank you.  Mr Willis? 

 

MR WILLIS:   I guess just one question. 

 30 

 I have just been listening carefully to that exchange, Mr Snoep – good 

afternoon – And I think you have conceded there that there is a place, 

or a need if you like, through this process for a framework to manage 

adverse effects on other property owners; would that be correct?  That 

was the point you discussed with Mr Winchester a moment ago? 35 

 

MR SNOEP:   I do not think I have quite understood the question actually, sir, 

sorry. 

 

MR WILLIS:   No, that is okay, I will run it past you again; I think in the 40 

exchange you just had with Mr Winchester, you agreed with him that 

this planning proposal needs to provide a framework to manage the 

adverse effects of the baches and potential future development of those 

baches on other parties, including yourself? 

 45 

MR SNOEP:   Yes.   
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MR WILLIS:   Yes, so I think that is now clear to me.  But does that extend in 

your view to the bach zone, the new bach zone that is proposed, or I 

guess the regurgitation of the previous one, but for relocation or 

redevelopment of existing baches, is that right? 5 

 

MR SNOEP:   Actually, I have already said on this two separate matters. 

 

MR WILLIS:   Two separate matters?  Yes, okay.  And your view on that 

though? 10 

 

MR SNOEP:   My view on that? 

 

MR WILLIS:   Your view on that.  Is that part of your, I took that was part of 

view - - - 15 

 

MR SNOEP:   My view on the bach zone is that I have always seen as a 

compromise in the 2002 decision by the Court, that if some baches 

were removed it would be acceptable to have a zone at the time.  But 

those are no longer applicable because the bach owners really defaulted 20 

on an undertaking, and I read as well back to before 2002.   

 

  [4.55 pm] 

 

MR WILLIS:   Yes, my understanding is that the purpose of the zone is to 25 

provide an avenue for those who for one reason or another need to 

relocate.  And they would wish to go somewhere, and that zone is 

provided for that purpose.  And I am still not quite clear of your view 

about that as a concept.   

 30 

MR SNOEP:   I think that in my concept is that there has got to be some 

benefit for the public that is getting created by creating a zone.  At the 

moment there is really no benefit accruing out of the present proposal 

that the Council is putting forward.  Because there would be no land 

transfer and there would be no removal of the baches that have been 35 

identified in 2002 as being the most inappropriate baches to be 

removed.   

 

 What the Council is proposing to do now is to take advantage of that 

zone to actually relocate some baches that are being affected by a 40 

hazard.  Now, the public itself is not getting any benefit from that, 

certainly the bach owners that aren’t affected by the hazard will be. 

 

MR WILLIS:   Okay, I understand your position, thank you, that is clear to me 

now.  Thank you. 45 
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SJH:   Thank you.  Mr Neill? 

 

MR NEILL:   Thank you.  Can I ask, when did you move to the area? 

 

MR SNOEP:   Oh, I have been associated there for 60 years, but have had my 5 

property, my (INDISTINCT 1.53) property the last 30 years. 

 

MR NEILL:   So we are talking about 1985, or thereabouts? 

 

MR SNOEP:   That is right. 10 

 

MR NEILL:   And the baches were in existence then? 

 

MR SNOEP:   The baches were actually under a terminating licence, when I 

bought the property, the day in fact it be removed, in 1986.  So I bought 15 

in the apprehension that there would be no baches. 

 

MR NEILL:   That did not occur? 

 

MR SNOEP:   It did not occur. 20 

 

MR NEILL:   Then there was a 2002 Environment Court hearing? 

 

MR SNOEP:   That is right. 

 25 

MR NEILL:   And certain baches were to be removed at the hearing? 

 

MR SNOEP:   That is correct. 

 

MR NEILL:   They have since got a certificate to permit them to remain? 30 

 

MR SNOEP:   Correct. 

 

MR NEILL:   And that is from the Environment Court as well? 

 35 

MR SNOEP:   Yes.  From the (INDITINCT 2.46) - - - 

 

JUDGE HASSAN:   From the Council.  It was the Council.   

 

MR SNOEP:   - - - to have to accept the 139 certificate. 40 

 

MR NEILL:   Yes.  It is a certificate from the Council which, am I right, 

endorsed by the Environment Court? 

 

MR SNOEP:   If I may go back on this for a minute?  I did make an application 45 

for an enforcement order to the Environment Court in 2011 because the 
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Council and bach owner did not move on that 2010 resolution that the 

Council had made to move forward and implement the 2002 decision.  

The bach owners in the face of that obtained or asked for a certificate 

of existing use right from the Council, which they obtained through an 

independent commissioner.   5 

 

 And that happened in the face of the enforcement order, which then 

required the Environment Court to declare the purpose to proceed with 

the enforcement order once they obtained a certificate, which allowed 

them to remain there as a permitted activity  So that is where we are at 10 

the moment.   

 

MR NEILL:   And as I understand it some baches now have to be moved due 

to hazards – rock fall - - -  

 15 

MR SNOEP:   That is not decision, that is one that the Council has indicated 

that some difficulty with some baches that they will be in a hazardous 

position.  And I think they will prefer them to move.  Whether they will 

go or not, that is really entirely up to them.   

 20 

MR NEILL:   And what is your motivation for not wishing those properties to 

be there? 

 

MR SNOEP:   I have got no view on that, I mean if they can be removed then 

that is fine.  But do they necessarily need another spot to go into, that is 25 

questionable, in particular – and I am not saying they cannot have the 

zone, what I am saying is, it is premature to really look for a zone than 

the matter of the tenancy or tenure has not been decided by the Council 

which they propose to do, immediately after this hearing is completed. 

 30 

  [3.00 pm] 

 

 So it could well be that they may not get a licence, which means then 

that the bach owners would like to use their land to actually create a 45 

bach zone, and that are standing alone without being anchored by an 35 

existing built row of baches in front of it – I mean that is from the 

argument than was actually presented in the 2002 hearing. 

 

 Where the demarkation line lies between the existing subdivision or 

residential zone and the rural zone, it was basically determined because 40 

there was existing baches there; that is a matter of fact, that will be an 

appropriate line to actually determine where the rural zone would start. 

 

 Now if you take the existing baches away because they cannot get a 

licence, now surely the new zone will be completely isolated, and that 45 

will have a different effects and I think that has been considered in the 
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evidence of Mr Craig in his landscape evidence where he says that if 

there are no baches there no one would allow new baches to be located 

in the coastal area because of the Coastal Policy Statement, I think 6.2 

in Mr Craig’s evidence. 

 5 

MR NEIL:   No, thank you. 

 

SJH:   Thank you.  Mr Daysh? 

 

MR DAYSH:   Yes, Mr Snoep, have you read Ms Oliver’s rebuttal evidence 10 

where she deals with your evidence – I am looking at - - -  

 

MR SNOEP:   No. 

 

MR DAYSH:   Have you seen that rebuttal evidence from Mrs Oliver? 15 

 

MR SNOEP:   I have seen hers and I will be asking her some questions on that 

tomorrow. 

 

MR DAYSH:   Okay, so you are going to be examining her. 20 

 

MR SNOEP:   Yes. 

 

MR DAYSH:   Okay.  No further questions. 

 25 

SJH:   Thank you.  Anything arising, Mr Winchester? 

 

MR WINCHESTER:   No, sir. 

 

SJH:   Thank you, Mr Snoep, you may stand down and we will adjourn till 30 

10.00 am tomorrow morning, thank you. 

 

<OTTO SNOEP WITHDREW [3.03 pm] 

 

MR WINCHESTER:   As your Honour pleases. 35 

 

MATTER ADJOURNED AT 3.03 PM UNTIL 

TUESDAY, 1 MARCH 2016 


