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DAY 2 – 24 NOVEMBER 2015 

 

  [10.04 am] 

 

JUDGE HASSAN:   Kai ora tatou.  All right, now so Mr Conway, yes, good 5 

morning.   

 

MR CONWAY:   Good morning. 

 

JUDGE HASSAN:   So a couple of documents have come in as a result of the 10 

hard work of the planners and parties yesterday afternoon.  And I will 

congratulate the three parties involved in that process.   

 

 I will go through the formalities of producing those as exhibits by 

agreement.  They can go in now as exhibits A and B, and I think 15 

probably we would attach them to Mr Matheson’s evidence, just to 

have a planning witness, in due course we can say it is part of their 

evidence, but obviously it is going to be part of all of the witnesses 

evidence who confirm that they agree with it.   

 20 

 Now, in terms of the order of proceedings for today, my proposition 

would be after hearing from you on the update, which you are probably 

going to give me shortly, we could then perhaps move to the remaining 

witnesses for TRONT. 

 25 

  [10.05 am] 

 

 Okay, and then have the submitters come through, and has there been 

opportunity – so did many submitters attend yesterday.  

 30 

MR CONWAY:   Sir, we had just the one submitter yesterday, we had 

Ms Cook. 

 

JUDGE HASSAN:   Yes.  Well Ms Cook will have an opportunity to speak to 

us too about the response to it, so I will leave that for Ms Cook to do.  35 

 

 And there are other parties who have not yet been heard, so we have 

got Ms Janet Reeves.  Is Ms Reeves here?  Yes, good morning 

Ms Reeves.  Ms Reeves, have you had an opportunity to get up to 

speed with - - - 40 

 

MS REEVES:   I think so. 

 

JUDGE HASSAN:   Yes, so you said you think so, in terms of the - there is a 

document now in front of the Panel which represents, as we understand 45 
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it, a collective view on behalf of Te Runanga, the Council and the 

Crown. 

 

MS REEVES:   Yes, I have seen that. 

 5 

JUDGE HASSAN:   Yes, okay, and you feel as though you have got enough 

opportunity to understand that, to deal with your points when you come 

through this morning? 

 

MS REEVES:   Yes, I have had an opportunity to understand it, but I haven’t 10 

really had an opportunity to prepare my statement, so it might be a bit 

disjointed.   

 

JUDGE HASSAN:   Well if we had you through at around about – I could do 

one of two things, because we have got some time today, if you 15 

preferred to have a little bit more time, I could call you through after 

the morning adjournment before we hear from the planner. 

 

MS REEVES:   No, I prefer to stay as it is, thank you. 

 20 

JUDGE HASSAN:   Yes.  What I would like to do is to have the submitters 

present their positions to us before the planning witnesses ultimately.  

 

MS REEVES:   No, I am fine with the time that you have given me. 

 25 

JUDGE HASSAN:   All right, okay.  Do we have the Little River Issues 

Working Party representative, O’Donnell, here? 

 

MR O’DONNELL:   Yes, we do.   

 30 

JUDGE HASSAN:   Yes, Mr O’Donnell, yes.  So are you in the same position 

as Ms Reeves? 

 

MR O’DONNELL:   I am, yes.   

 35 

JUDGE HASSAN:   Would you have a preference to come through after the 

morning adjournment, around about 11.00, or so? 

 

MR O’DONNELL:   No, just as originally programmed. 

 40 

JUDGE HASSAN:   As originally programmed, okay.  Ms Reeves, I am sorry, 

what was your preference again? 

 

MR O’DONNELL:   To stay at the time that I - - - 

 45 

JUDGE HASSAN:   By the time you were allocated? 
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MS REEVES:   Yes. 

 

JUDGE HASSAN:   Yes, okay.  No, that is fine.  All right, now we have left 

space in the programme after the morning break for Mr and Mrs 5 

Mitchell, but we have had email communication to the secretariat 

indicating they do not wish to be heard anymore. 

 

 Nevertheless, I have left that opportunity open, and that is ultimately 

their decision, but we will then proceed to – I thought we would call 10 

the three planning experts up together, and effectively in a form of hot 

tub, but it is on the basis that there is no contention anymore between 

the respective parties on these matters, and there will be Panel 

questions.  I would do it on that basis. 

 15 

 So we will have each of those witnesses led by their counsel in the 

normal way, just in the proper order, in the order that they appear in the 

indicative hearing schedule.  Each counsel will simply go through the 

formalities, as they would do. 

 20 

 I would like counsel to make sure that they put to each of their 

witnesses the question concerning the updated documents, so that we 

understand fully the position of the planning experts on whether or not 

they support that document in all respects, so that that can be a matter 

of record.   25 

 

 Now, Mr Randall, I am just sort of coming to you, we have not heard 

your opening yet, but in the circumstances is it necessary for you to 

speak to your opening or do you think it could just be - - - 

 30 

MR RANDALL:   I do not think so, sir.  I am very happy for that to be taken as 

read. 

 

JUDGE HASSAN:   Okay.  All right.  Is there any other questions from anyone 

before I ask you, Mr Conway, just to give us a brief description of the 35 

current state of affairs with the provisions? 

 

 All right, well Mr Conway, do you propose to do that? 

 

MR CONWAY:   Yes, thank you, sir.  I can then brief for my part in terms of 40 

my overview of these provisions.  What I would like to offer, and I 

have spoken to my learned friends for the Crown and Ngai Tahu, is for 

the three planning witnesses who were involved in the discussion 

yesterday to enter the witness box and give a brief overview, led by 

Mr Matheson about the nature of the changes first thing this morning. 45 
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  [10.10 am] 

 

 That is something we are happy to do, if it would assist in the parties 

understanding of the changes.  

 5 

JUDGE HASSAN:   Well from the Panel’s point of view we feel pretty well 

appraised for the provisions.  My reticence in going with that 

suggestion is simply, from the Panel’s point of view it is also important 

for us to understand whether there are any thoughts that occur to 

planners in light of anything that is said by submitters. 10 

 

 I am very conscious of the fact that while we congratulate the three 

parties who have been part of this process of coming to a consensus, 

and it is certainly helpful to us in that respect, we must also recognise 

that there are a range of interests in this matter and other submitters in 15 

the room, and it is the responsibility of the planners, of course, to 

consider all matters when they come to finalise their opinion.  So my 

preference would be to have the planners give their evidence at the end.   

 

 So I suppose the question I can put to submitters in the room again, if 20 

you felt it would be of assistance to you for your presentation to have 

Mr Conway’s suggestion accepted, in other words for planners to come 

forward and explain the document, I can do that, it will take a bit of 

time – there will not be any questions from the Pane at that time 

though. 25 

 

 Would anyone like to take up Mr Conway’s suggestion, otherwise we 

will simply proceed as I proposed.  All right, well Mr Conway, I think 

we will just proceed as I indicated before.  So are there any matters you 

wanted to highlight to us in this, so we have got a reasonable handle on 30 

it ourselves, it is relatively straightforward.  

 

MR CONWAY:   Yes, I will very briefly go through and outline what has 

happened.   

 35 

 Now, the two documents that you will have in front of you, I am 

presuming exhibit A is the track changed version, just for my clarity. 

 

JUDGE HASSAN:   Yes. 

 40 

MR CONWAY:   And exhibit B, the clean version.  The track change version 

represents the provisions that were worked through yesterday and last 

night by the Council, Crown, Ngai Tahu and Ms Cook.   

 

 The changes in purple are the ones that were made yesterday.  The 45 

changes are agreed between those four parties, except to the extent 
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noted in the comments bubbles, but also except with respect to one of 

the changes that was made after Ms Cook departed for the day.   

 

JUDGE HASSAN:   Yes. 

 5 

MR CONWAY:   I have noted that in the relevant comments bubble, and I 

want to make sure that Ms Cook has the opportunity to comment on her 

view on that matter, but I do not want to present that as agreed by her at 

this point, because we do not have her view. 

 10 

 Now, stepping through the comments bubbles.  We discussed the 

matter in the first bubble there “MGC 1” about Ms Smith’s request to 

extend the coastal boundary of the zone in the planning maps.  The 

parties yesterday agreed that that was appropriate to extend it to mean 

high water springs.  We do not yet have updated maps showing that.   15 

 

 In terms of Horomaka Island, which is the island of Koukourarata, it is 

our understanding at this time, based on Ngai Tahu’s understanding at 

this time, that that was not part of the original Māori reserve, so that is 

the reason why the parties have not suggested that that be mapped. 20 

 

 Before I go any further, I should note the intent from these changes was 

largely about the way the provisions are expressed rather an intent to 

change the meaning.  There were several structural matters that were 

discussed, and those were really important, particularly for Ngai Tahu 25 

in terms of clarity of the application of these provisions.  

 

 So when we get through to, for example page 5 of the document, 

exhibit A, there has been the deletion of the first permitted activity rule 

there, and that has simply been merged with the list below.  30 

 

  [10.15 am] 

 

 And this is part to address Dr Mitchell’s question yesterday about, 

“what happens if an activity on Māori communal land does not comply 35 

with permitted activity standards?”  And the intent here is that simply 

it’s an activity on Māori communal land, it can be dealt with under the 

other Māori land provisions in that list.  So we have moved it to there. 

 

 Stepping through on page 9, there are notes about notification, and 40 

those are matters where there is still a concern from Ms Cook, that she 

will address you on. 

 

 Then a large number of the remaining notes simply refer to the need to 

list out provisions from the rural zone within this chapter, once those 45 

lists are confirmed.  Now, the first table of permitted activity rules 
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includes a list of permitted activities from the Rural Zone Banks 

Peninsula, as it was currently framed. 

 

 Now, the intent is to replicate that approach for the other activity tables, 

and at this point we do not have that full list. 5 

 

JUDGE HASSAN:   Yes. 

 

MR CONWAY:   And the proposal on that is that once those other proposals 

on chapters have been finalised then that list would be prepared and 10 

inserted by way of ideally a joint memorandum involving the Council, 

Crown and Ngai Tahu. 

 

JUDGE HASSAN:   Yes, I was thinking about the mechanism for it, and it 

would assist the Panel I think for the formalities of a memorandum to 15 

be lodged at that time so that those matters are formally brought back 

to us as a consequence of those other decisions as a consequential.   

 

 I mean either a joint memorandum, or I would have thought if the 

transcript records consent amongst the parties, that it can be done by 20 

the Council after conferring with the other parties, just simply for 

logistical purposes that would be also fine.  But with the consent of the 

other parties.  

 

MR CONWAY:   Thank you, yes, and we want to make it clear from the 25 

Council’s perspective, that would be a joint process in working out 

those list of provisions.  

 

JUDGE HASSAN:   Yes.  Certainly I suppose a lesson the Council will take 

from this, is the importance of active consultation as a principle on 30 

these matters.  Thank you. 

 

MR CONWAY:   Sir, I should for completeness step back to page 4, and I am 

sorry to jump around.  But there is one aspect that there is not a bubble 

for, but there are some notes on that page.  You will see there under 35 

4.2.1.2 there is a list of other chapters – and this goes to the matter that 

Mr van Mierlo raised with the Panel yesterday, that “it is important for 

Ngai Tahu to have certainty within chapter 4 about which other 

provisions apply.”   

 40 

 Now, the parties yesterday agreed to list the rules that would apply 

from these other chapters within the list you see on page 4.  Now, for 

the same reason I have just outlined, that list is not yet available, but 

the intent is that that is worked out between the parties and inserted 

here.   45 
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JUDGE HASSAN:   Is that intended – so this is under the heading “rules”? 

 

MR CONWAY:   Yes.   

 

JUDGE HASSAN:   And it is a description of how to use the rules, but its true 5 

purpose is really as an administrative guide rather than a rule itself, in 

effect?  It is under the heading rules, but I understand from what you 

are just saying now, that this is a list that would just be for explanatory 

or administrative ease rather than itself being a modification of the 

other rules? 10 

 

MR CONWAY:   Yes, that is right, it doesn’t modify any of those other rules 

but it just confirms – instead of saying the other zones apply where 

relevant we are saying what is relevant here.   

 15 

DR MITCHELL:   Yes, all right.  It is intended though that it is the entire 

chapter.  It says “rules to be determined” does that mean - the obvious 

one that says the rules are not finalised because the decisions have not 

been released, or does it mean that there will be a subset of those rules 

that will apply and others that will not? 20 

 

MR CONWAY:   It will be a subset of the rules, except in relation to natural 

hazards, where it is noted there that the entire chapter will apply.  There 

are some other rules in those other chapters that would essentially – 

well the Papakainga Chapter is intended to override, and so those ones 25 

would not be listed because the permitted activity rules and built-form 

standards for example in this chapter are intended to overcome the need 

to comply with those other rules.   

 

DR MITCHELL:   Yes.  Okay. 30 

 

JUDGE HASSAN:   And when looks at and in order to sort of clarify the point 

here, you will get the answer to that, ie this rule overrides that rule by 

looking at the rule itself as well, would you not, you could see that in 

the rule itself, in other words, what I am trying into clarification 35 

whether this is just to clarify how the rules operate or whether it is 

intended to actually put a gloss on the rules and modify the rules, in 

which case it becomes a rule of its own, see what I mean? 

 

 So for instance, if for instance the built form standards of a Papakāinga 40 

zone are intended to override the built form standards of say the rural 

zone, you would find the answer to that by looking at the built form 

standards in the Papakāinga zone itself, would you not? You would see 

it there in that rule, is that right? 

 45 

  [10.20 am] 
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MR CONWAY:   Yes, that is my understanding. 

 

JUDGE HASSAN:   So not withstanding or - - -  

 5 

MR CONWAY:   Yes that is right.  Now that may be a matter that the planners 

need to confirm - - -  

 

JUDGE HASSAN:   Yes, it might just be worth just thinking about that this 

moment, what I am conscious of and it is just purely a mechanical point 10 

that I am making, when it comes to making sure the rules are 

understood that the drafters give attention to that, is it a rule that stands 

for itself and says, “These rules override those rules and therefore it has 

to be written as a rule?” 

 15 

 Or is it simply explanatory text and you can look at the rules 

themselves and you can see actually it is just explaining what that rule 

says for itself – it helps the reader but it does not modify the rule, it just 

explains the rule, so if the authors could think about that mechanical 

question and it would ease us, ease our load a little bit in terms of how 20 

we deal with it. 

 

MR CONWAY:   Yes. 

 

JUDGE HASSAN:   The other thing I would suggest is, if this is something 25 

which, I mean – I made the point to Mr van Mierlo yesterday that it 

was important for the parties to understand that the Panel’s obligation 

looks across all of the plans as a whole and wants to ensure that the 

final planning product is coherent and works consistently.  So if this is 

a principle of clarity has been identified here, it would also be helpful if 30 

the Council thought it was useful for more wider application, to say so. 

 

 And perhaps that can be addressed in this process I think, given the 

degree of consensus between the three – well perhaps four parties on 

this – these are matters which we can simply ask for follow up on by 35 

way of follow up memoranda in minutes, just to polish and refine these 

things. 

 

MR CONWAY:   Yes.  Mr Matheson may well be able to express a view today 

when he presents his evidence - - -  40 

 

JUDGE HASSAN:   All right. 

 

MR CONWAY:   - - - on those matters, and if there is anything outstanding as 

a result of that then we will be happy to address that. 45 
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JUDGE HASSAN:   Yes, so if Mr Matheson thought for instance, “Actually 

you know this might have wider application”, then we might invite Mr 

Matheson to come back at some stage with a suggestion on how that 

might be done under our – to look at the plan more broadly on the same 

basis. 5 

 

MR CONWAY:   Thank you, sir. 

 

JUDGE HASSAN:   Okay.   

 10 

MR CONWAY:   Stepping back through the document, that pretty much 

addresses those comments, and as you will see there is really very little 

– well certainly nothing of substance that we would regard as 

“disagreed” as between the parties yesterday, so to that end I just want 

to thank on the Council’s behalf the Panel for allowing this 15 

opportunity, but also the parties who were engaged in that discussion 

yesterday for their constructive approach, it did prove very helpful and 

I hope it is helpful to the Panel. 

 

JUDGE HASSAN:   Yes, it is, and I think the parties can also be congratulated, 20 

in a sense that it is a reflection of a principle that was expressed in a 

proverb at the beginning about working together. 

 

 So I think with – if there is anything further you want to explain, 

otherwise we will now I think move to the remaining witnesses for Te 25 

Rūnanga. 

 

MR CONWAY:   Thank you, sir. 

 

JUDGE HASSAN:   Thank you very much, Mr Conway. 30 

 

MR CONWAY:   Sir, one more thing. 

 

JUDGE HASSAN:   Yes. 

 35 

MR CONWAY:   My colleague has rightly noted, one matter that we may just 

need to work out is, is how we approach the matter of closing 

submissions.   

 

JUDGE HASSAN:   Yes. 40 

 

MR CONWAY:   In this hearing, now I am conscious that the way the hearing 

is progressing so far, means that it has been a wee bit fluid, I certainly 

would be open to the Panel’s suggestion on that, it may be a matter that 

submissions in writing are useful later. 45 

 



 Page 80 

  

Ch4: Papakāinga Zone (Stage 2) Commenced 23.11.15 

JUDGE HASSAN:   Yes.  My thinking is that it would be probably appropriate 

in writing and my thinking also would be that we can probably adjourn 

at the end of the hearing here on the basis of a direction that the parties 

confer and offer a timetable by way of memorandum for closing 

submissions.  That flexibility would be offered on the basis that, if 5 

there are little tidy up matters and other things that were just matter of 

polishing and it helps the Panel’s processes, we do not want to tie up 

the parties unnecessarily with directions on timetabling orders. 

 

  [10.25 am] 10 

 

 From the Panel’s point of view it would be better I think if the parties 

were simply able to take the time they needed to get things to the form 

they were finally happy with for their closings, so the closings could 

follow any of those processes and I would perhaps rely on you Mr 15 

Conway to confer again and by memorandum,  sensible number of days 

after our adjournment to offer a timetable direction. 

 

MR CONWAY:   Thank you, sir, that is gratefully accepted. 

 20 

JUDGE HASSAN:   Right, Mr van Mierlo, just one thing if I could ask you.  

To begin with, your submissions made an important point about 

process, consultation and some of the consequences of that, just am I 

right to understand that, subject to the riders in the current document, at 

least in the substantive sense, those wounds arising from the failings of 25 

consultation processes, have been healed? 

 

MR VAN MIERLO:   Yes sir, I think that is a fair comment, sir - - -  

 

JUDGE HASSAN:   Nevertheless the - - -  30 

 

MR VAN MIERLO:   - - - we had a very productive session yesterday and 

Ngāi Tahu appreciates the work by Council and the Crown in taking 

this forward, and we have focused on the substance, so when - - -  

 35 

JUDGE HASSAN:   Yes, actually if you could just speak to the microphone. 

 

MR VAN MIERLO:   Sorry.  We have focused on the substance, and I think 

we have made some good progress, but - - -  

 40 

JUDGE HASSAN:   But nevertheless the points have been noted - - -  

 

MR VAN MIERLO:   Yes. 

 

JUDGE HASSAN:   - - - as you might have observed, from my earlier point to 45 

Mr Conway. 
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MR VAN MIERLO:   Yes.  And I think an observation would be that, had 

there been closer dialogue of the early stages from Ngāi Tahu’s 

perspective, I think we could have moved closer and more closely 

together in this. 5 

 

JUDGE HASSAN:   Nevertheless it is good to see where we are now. 

 

MR VAN MIERLO:   Yes, absolutely, sir. 

 10 

JUDGE HASSAN:   All right, now so Ms Bennett I think. 

 

MR VAN MIERLO:   Now the next witness for Te Rūnanga will be Ms 

Bennett, Courtney Bennett. 

 15 
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<COURTNEY LOUISE BENNETT, sworn [10.27 am] 
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JUDGE HASSAN:   Mr van Mierlo, you might want to guide your witness in 

terms of how long the summaries required in light where we are at. 

 

<EXAMINATION BY MR VAN MIERLO [10.27 am] 

 5 

MR VAN MIERLO:   Yes, thank you, sir. 

 

 Now, Ms Bennett, your full name is Courtney Louise Bennett? 

 

MS BENNETT:   Yes. 10 

 

MR VAN MIERLO:   Thank you.  And you have prepared a statement of 

evidence in relation to stage 2 Papakāinga proposal? 

 

MS BENNETT:   I have. 15 

 

MR VAN MIERLO:   Thank you.  And you have set out your qualifications 

and experience in that statement? 

 

MS BENNETT:   Yes. 20 

 

MR VAN MIERLO:   And do you have any changes that you wish to make to 

your original statement of evidence? 

 

MS BENNETT:   No I do not. 25 

 

MR VAN MIERLO:   And you confirm that your statement of evidence is true 

and correct? 

 

MS BENNETT:   It is. 30 

 

MR VAN MIERLO:   Thank you.  Now you have prepared a one page 

summary of your evidence I understand? 

 

MS BENNETT:   Yes I have. 35 

 

MR VAN MIERLO:   Yes.  I would invite you now to present that to the Panel 

and then remain and answer any questions please. 

 

MS BENNETT:   Tēnā koutou te Rangatira te pae, tēnā tātou te whare. 40 

 

 The purpose of my evidence is to provide the Panel with a base 

understanding of modern Papakāinga as a community settlement 

typology.  I focus on the physical features such as size, density, layout 

and housing types and location with this evidence so as to build a 45 

picture of what a Papakāinga development looks like on the ground. 
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 My evidence is based around five Papakāinga case studies that provide 

a snapshot of the different forms these types of developments can take.  

As shown through these case studies, Papakāinga are typically small 

scale residential developments with aspects of commercial and social 5 

infrastructure. 

 

 They cover relatively small footprints, with the five case studies 

ranging between 0.5-8 hectares.  For comparison a typical residential 

development such as Wigram Skies in Christchurch, has an area of 10 

145.5 hectares.  Because of their small areas, Papakāinga also typically 

have small populations and low densities. 

 

 The case studies I have looked at have an average density of five 

houses per hectare, compared with approximately 15 per hectare at 15 

Wigram Skies. 

 

 These low densities can be linked to the edict of kaitiakitanga which 

relates to mana whenua’s responsibility to look after the land by 

managing it in a sustainable way, in this case by not over intensifying 20 

it. 

 

 To further safeguard the carrying capacity of the land, many 

developments utilise master plans to plan out their Papakāinga in 

advance. 25 

 

  [10.30 am] 

 

 The one outlay in regards to these densities was Kainga Tuatahi in 

Auckland which had a density of 60 dwellings per hectare, however, 30 

this is consistent with its location in an intensively developed central 

Auckland suburb of Orakei.   

 

 Unlike Kainga Tuatahi, most Papakāinga is situated in rural or peri-

urban locations, many are near marae, urupa and other cultural markets, 35 

however, this is not always the case as the main determine of the 

Papakāinga location is available and is suitable whānau land to build 

upon.  Once built, Papakāinga tend to be quite diverse.  The case study 

survey show a wide variety of layouts with each development being 

built to meet with the needs of the whānau and the landscape.   40 

 

 Some houses have focused around a central point such as a marae 

whereas others have spaced along a street, either a public road or a 

private access way in a more linear fashion.   

 45 
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 Housing types are varied and include single bedroom kaumatua flats, 

three to four bedroom homes and include single detached, semi-

detached duplex, and terrace typologies.  In all the case studies 

researched, these houses were new, modern dwellings built upon the 

site with some winning awards for architectural excellence.  Communal 5 

facilities were also often built as these developments are typical of 

Papakāinga.  These include multi-purpose halls, playgrounds, gardens, 

dining areas and sports fields.   

 

 Another common feature across the case studies was the lack of 10 

fencing between individual homes which promoted the feeling of a 

communal living environment.  Thank you. 

 

MR VAN MIERLO:   Thank you.  Please remain and answer any questions 

from the Panel. 15 

 

JUDGE HASSAN:   Dr Mitchell? 

 

DR MITCHELL:   Thank you, sir.  Good morning, Ms Bennett.  Just a 

question of clarification first.  The examples that you list here are all 20 

North Island examples and they are all, I think, peri-urban examples.  Is 

there any reason why there are no Papakāinga examples that you can 

share with us from a Ngai Tahu perspective as opposed – and I 

appreciate why you have done what you have done, but are there 

examples within the rohi of Ngai Tahu where you can shed any light on 25 

these matters? 

 

MS BENNETT:   There were not any examples that I could find that had the 

adequate amount of information to include them in these examples.  As 

a point of clarification, some of the examples that I have used are in 30 

urban areas such as Kainga Tuatahi which is in Central Auckland at 

Bastion Point. 

 

DR MITCHELL:   I thought they were all semi-urban, aren’t they?  They are 

all in close proximity to urban areas and that is the distinction I am 35 

wondering that might exist between what is proposed here versus the 

examples that you have given. 

 

JUDGE HASSAN:   Semi-urban or fully urban. 

 40 

DR MITCHELL:   Urban or semi-urban is, sorry – I will rephrase what I just 

said. 

 

MS BENNETT:   Yes, as opposed to Kainga Tuatahi as urban.  But, yes, to 

answer your question, I was not able to find any strong examples in the 45 

Ngai Tahu takiwa. 
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DR MITCHELL:   Okay, that is fine.  I suppose the question that follows from 

that is that the purpose of the zone that we are talking about here has 

two purposes, as drafted.  It is to provide for kainga, for housing, but 

also to advance the social and economic welfare of the landowners.   5 

 

 The examples that you have given us here as I read them anyway are 

around housing and community facilities that support housing but they 

do not directly relate to economic activity of a commercial nature 

although I am aware that the Ngāti Whātua, example in Auckland, is 10 

proposing some commercial activity.   

 

 Given that these activities are all housing related, to what extent do 

they assist with economic and social and cultural advancement? 

 15 

MS BENNETT:   One of the examples that I have Horaparaikete, it has chosen 

to use quite a large section of its land for commercial farming and that 

is one of the economic benefits that they have used their land for there.   

 

 Mangatawa has some health facilities which provides employment, has 20 

Kōhanga Reo which provide employment and a lot of them are 

reasonably close to other areas with employment but the main example 

there would probably be the Horaparaikete examples for farming. 

 

JUDGE HASSAN:   Just to understand that, so in your attachments it is the 25 

first visual, is it not, it is on the second page, is that right? 

 

MS BENNETT:   It is on the third page of schedule 1, Horaparaikete 

Papakāinga.  

 30 

JUDGE HASSAN:   Thank you, all right. 

 

MS BENNETT:   And that large area, that is their farming area. 

 

  [10.35 am] 35 

 

DR MITCHELL:   But the overwhelming purpose of all of these examples are 

for people to live on the land and for it to be housing focused and you 

might even call them peripheral activities that support housing, is that a 

fair comment? 40 

 

MS BENNETT:   That is a fair comment.  From the interviews that I conducted 

with the people involved in developing these, I did ask them about that 

and especially at Pūkaki Papakāinga in South Auckland they strongly 

said that what they have built at the moment which is exclusively 45 

residential is only their first part of their development and their very 
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first priority was to get their farmer back on the land.  Once they are on 

the land living there, then they will start to develop the secondary 

things such as the economic and social things. 

 

DR MITCHELL:   Okay, thank you, that is helpful.  Thank you, Ms Bennett.   5 

 

JUDGE HASSAN:   Mr Daysh? 

 

MR DAYSH:   Kia Ora, MS Bennett. 

 10 

MS BENNETT:   Kia Ora. 

 

MR DAYSH:   Your evidence certainly provides very useful evidence for us 

looking at some examples.  Have you had the opportunity to look at the 

zone provisions as recrafted yesterday by the parties? 15 

 

MS BENNETT:   Yes, I have. 

 

MR DAYSH:   As a planner, do you think they, well, do you support the 

provisions as they stand now in terms of facilitating the sorts of 20 

Papakāinga that you think Ngai Tahu would like to see on these lands? 

 

MS BENNETT:  I think that the rules as I read this morning would enable 

development such as the ones in my evidence to be created so in that 

sense I support them. 25 

 

MR DAYSH:   Are there any other comments about the rules from your 

perspective you would like us to consider or any other aspects having 

looked at the examples? 

 30 

MS BENNETT:   No, I feel reasonably confident with them. 

 

MR DAYSH:   Thank you, very much. 

 

JUDGE HASSAN:   Ms Huria. 35 

 

MS HURIA:   Kia Ora. 

 

MS BENNETT:   Kia Ora. 

 40 

MS HURIA:   I just, for the sake of clarification, because Dr Mitchell pinched 

my question, so the first driver really for the Papakāinga housing that 

you looked at was around bringing whānau back to the land, but just for 

clarification, but it is part, as far as you know, of that aspiration is that 

they will develop for example opportunities for employment or some 45 
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commercial activities that can employ whānau when they come back to 

the Papakāinga housing? 

 

MS BENNETT:   As I alluded to in my evidence, each development is unique 

to the whānau that builds it.  Some of these whānau strongly want those 5 

economic activities in their Papakāinga, such as Orakei.  Some of them, 

that is not their primary focus at this point in time so one of our 

examples of Waiōhiki, their main focus is just to have their whānau 

living on the land, that individual whānau do not have economic 

aspirations for that whenua but as I said it is up to the individual 10 

whānau that built the Papakāinga to decide what they want on that and 

what helps them to create the aspirations. 

 

MS HURIA:   Thank you, Ms Bennett, that is very helpful.  Thank you, sir. 

 15 

JUDGE HASSAN:   Thank you, Ms Bennett.  Each of those points, again, it is 

a very helpful part of the evidential assistance we have had and your 

evidence so I thank you for that.  My only question is really going right 

beyond this; have you considered how you might contribute more 

broadly on this topic in resource management by way of publications?  20 

Is it a field that you think you could assist? 

 

MS BENNETT:   It is something that I would like to assist in, When I get to 

that level I would love to – it is something that I have written on 

previously for, in terms of my dissertation at university was on 25 

Papakāinga developments so it is something that I definitely have an 

interest in. 

 

JUDGE HASSAN:   It seems to be an area which could be a bit of a learning 

curve for all planners to go through. 30 

 

MS BENNETT:   That is true. 

 

JUDGE HASSAN:   Mr van Mierlo, any questions arising? 

 35 

MR VAN MIERLO:   Nothing arising, sir, thank you. 

 

JUDGE HASAN:   All right.  Thank you, Ms Bennett, you are free to go. 

 

MS BENNETT:   Thank you. 40 

 

<THE WITNESS WITHDREW  [10.39 am] 

 

MR VAN MIERLO:   And our next witness on behalf of Ngai Tahu is 

Jamie-Lee Tuuta. 45 
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<JAMIE-LEE TUUTA, sworn [10.40 am] 
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<EXAMINATION BY MR VAN MIERLO [10.40 am] 

 

MR VAN MIERLO:   Kia ora.  Your full name is Jamie-Lee Tuuta? 

 

MS TUUTA:   Yes. 5 

 

MR VAN MIERLO:   You have prepared a statement of evidence in relation to 

stage 2, Papakainga proposal? 

 

MS TUUTA:   Yes, I have. 10 

 

MR VAN MIERLO:   You have set out your qualifications and experience in 

that statement? 

 

MS TUUTA:   Yes. 15 

 

MR VAN MIERLO:   Do you confirm that it is true and correct? 

 

MS TUUTA:   Yes, I do. 

 20 

MR VAN MIERLO:   There are no corrections there you wish to make? 

 

MS TUUTA:   No. 

 

MR VAN MIERLO:   You have prepared a summary statement, I understand? 25 

 

MS TUUTA:   Yes. 

 

MR VAN MIERLO:   Yes. Now I invite you to provide that summary 

statement to the Panel, no more than 10 minutes please, remain and 30 

answer any questions thanks. 

 

MS TUUTA:   Tena tatou.  The purpose of my evidence is just to raise 

awareness that not only whānau have to take into account Council 

regulations, but there also is another layer which they need to work 35 

through and that is Te Ture Whenua Maori.   

 

 The Māori Land Court, Te Kooti Whenua Māori, and the Maori 

Appellant Court, Te Kooti Pera Māori, have jurisdiction to deal with 

kaupapa Maori matters in Aotearoa, including the status of ownership, 40 

management and the use of Māori land.  They also have jurisdiction 

over Māori fishery claims. 

 

 Māori land is governed by Te Ture Whenua Maori Act 1993 which 

recognises that land is taonga tuku iho, an heirloom, with special 45 
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significance to Māori.  The special connection that Māori have to the 

whenua is through their historical links and whakapapa. 

 

 The whenua played an important part in sustaining Māori through 

intergenerational resource gathering.  No matter what the current title 5 

status of the whenua is, Māori will always hold a unique and significant 

connection to their whenua.  Māori regard the whenua as a taonga, 

treasure, and have kaitiaki guardianship role over their whenua. 

 

 The preamble of the Te Ture Whenua Māori Act 1993 states that the 10 

intention of the legislation is to promote the retention of that land in the 

hands of its owners, their whānau and their hapu and to protect waihi 

tapu and to facilitate occupation, development, utilisation of that land 

for the benefit of its owners, their whānau and their hapu, and where it 

is desirable to maintain a court and to establish mechanisms to assist 15 

Maori to achieve the implementation of these principles. 

 

 Under the Te Ture Whenua Māori Act there are significant restrictions 

on transferring ownership of land, whether on death of an owner or 

through the selling or gifting of the land.  The Act favours ownership of 20 

Māori land to be retained amongst the whānau, the hapu and 

descendants.  This is to prevent the alienation of land.  The ultimate 

goal for many Māori is to come home to their whenua and live on their 

ancestral land.   

 25 

 In history, due to many movements where Māori were forced to move 

to cities to find employment and other such things, many Māori were 

forced from their ancestral homes and marae to live in the city.  There 

are many processes in which whānau have to participate in when they 

want to return home to their whenua to build, buy or relocate.  These 30 

include whānau engagement, many of the titles of the Māori land 

multiply owned, Māori Land Court processes including title and 

information engagement, title options, title selection, title layout 

planning and court applications; meeting local council requirements, 

and also they have to consider financial viability. 35 

 

 There are obviously quite a few Māori Land Court requirements that I 

have set out in my evidence which may be helpful for the Panel.  Once 

whānau have completion of their vision for what they want to develop 

on their land, whānau must identify what form of title will provide to 40 

achieve that vision.  Possible options are partition of Māori land, 

occupation order on Māori land, licence to occupy Māori land, lease of 

Māori land and general title for Māori land. 

 

 If you are filling out a partition occupation order or consideration, a 45 

licence to occupy or lease, the determination of the title to state the 
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boundaries must be established.  For any application to the Māori Land 

Court the Court requires whānau to provide such things as sketch plans 

and provide site plans such as area calculations, boundaries, peg layout 

and title layout.  The Māori Land Court does provide some resources 

for whānau to undertake this work. 5 

 

 Te Ture Whenua Māori Act sets out the processes in which whānau 

must engage to progress their aspirations for their whenua.  Whānau 

must progress these processes within the Act as well as complying with 

the obligations set out by local council financial planning and whānau 10 

engagement.  Thank you. 

 

  [10.45 am] 

 

JUDGE HASSAN:   Thank you.  Dr Mitchell? 15 

 

DR MITCHELL:   No, I have no questions, thank you, sir. 

 

JUDGE HASSAN:   Thank you.  Mr Daysh? 

 20 

MR DAYSH:   No, very clear.  Thank you very much. 

 

JUDGE HASSAN:   Ms Huria? 

 

MS HURIA:   Kia ora.  Is your evidence intended to illuminate for us that the 25 

more simple the Council – because that is the process we are looking at 

now – the Council’s requirements are the better because there is all this 

other stuff as well? 

 

MS TUUTA:   Yes, that is correct.  The better certainty for whanau the better, 30 

because I suspect that potentially a lot of the downfalls where whānau 

have not gone back to their whenua so far is because of the processes 

they must do in terms of the Council regulations, having to go through 

the Māori Land Court, engaging with their whānau, seeking financial – 

it is quite a big task so the more simple the better, and not all whānau 35 

have lawyers or planners that can assist them through that process. 

 

MS HURIA:   That is very helpful, thank you.  Thank you, sir. 

 

JUDGE HASSAN:   Ms Tuuta, just on the Te Ture Whenua Māori Act 1993, is 40 

that in a process of review at the moment? 

 

MS TUUTA:   Yes it is. 

 

JUDGE HASSAN:   Can you tell us a little bit about what you know about 45 

that? 



 Page 93 

  

Ch4: Papakāinga Zone (Stage 2) Commenced 23.11.15 

 

MS TUUTA:   From my knowledge it is currently going through review.  I 

think there is another draft bill that is being released very soon for 

input.  The main basis of the review of the Te Ture Whenua is to enable 

whānau to utilise their land more.  So I believe they are going through 5 

many processes with engagement with whānau, hapu, iwi and 

potentially the Waitangi Tribunal currently. 

 

JUDGE HASSAN:   The reason I am asking about it, and it is a bit of an 

awkward area always when it comes to the drafting of rules, to 10 

recognise the potential for legislation it is referred to to be changed, but 

is it your sense that in terms of the progress of that review there is a 

reasonable prospect that in the next few years the Act would be 

replaced with a new Act? 

 15 

MS TUUTA:   I think it is fair to say at this stage that that is the intention of 

Parliament.  Whether that happens or not is up in the air at the moment, 

obviously due to current Waitangi Tribunal proceedings. 

 

JUDGE HASSAN:   Okay, well that is probably enough, just simply I invite 20 

Council to think about that, as to whether in fact there is any value in 

recognising the potential for the Act to be updated in which case is 

there any capacity for that to be reflected in rules to avoid any 

unnecessary plan change processes?  I do not have a view one way or 

the other, I just flag it as an issue. 25 

 

 Thank you, Ms Tuuta – oh I will just check if there are any questions 

arising? 

 

MR VAN MIERLO:   No, nothing arising, thank you for that last point. 30 

 

JUDGE HASSAN:   Again, thank you for your assistance, it helps us pull 

things together.  Thank you very much, you are free to go. 

 

<THE WITNESS WITHDREW [10.48 am] 35 

 

MR VAN MIERLO:   So that now concludes the evidence from Ngai Tahu 

with the exception of Mrs Murchison, planning witness, who will 

provide evidence later this afternoon with the other planners. 

 40 

JUDGE HASSAN:   Thank you.  Thank you, Mr van Mierlo.  Now Ms Cook? 
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<JAN COOK [11.48 am] 
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MS COOK:   Thank you, your Honour, and thank you for fitting round my 

other commitments this morning. 

 

JUDGE HASSAN:   Yes, now Ms Cook, if you could just speak into that, it is 

a bit awkward I know, the way it is positioned there. 5 

 

MS COOK:   I do have a little bit written down, I like to have a piece of paper. 

 

JUDGE HASSAN:   Yes, that is fine.  Ms Cook, thank you very much for 

being so organised. 10 

 

MS COOK:   I did leave about 6.30 yesterday and I was pleased to get this last 

night and be able to have a look but I am still trying to think about the 

implications. 

 15 

 I guess I want to start by saying I really have two main interests here, 

one is as a landowner and the other is as the wider community and I 

have watched this proposal go from a sort of free for all for all, the land 

in the zone to various proposals that actually allowed quite unrestricted 

development on Māori land but without any recession planes or set 20 

back to anything from our other land in the area to the latest proposal 

which I think strikes the right balance and particularly because it now 

has recession plane standards and set back standards that apply I think 

at all neighbouring boundaries. 

 25 

  [10.50 am] 

 

 In relation to building height, I see now that a height standard of 

nine metres has been introduced to all buildings and that is done away 

with the fact that there was no height standard for the communal land 30 

areas which were of some concern.  To me, it is a higher standard than 

currently in the rural zone which is 7.5 metres and in my view I think it 

needs to be made clear that this increased standard should apply to 

Māori land only and not to the other land which is otherwise generally 

subject to the rural provisions.   35 

 

 I think that in the case of Opukutahi that I am interested in, this is an 

area of high amenity value generally and I cannot see that there is a 

need to allow high height standard for that general land and also the 

changes which actually now list all the various rural activities in the 40 

permitted activities for 4.2.2.1.  I am not sure why there is really a need 

to list all those activities rather than simply refer to the rural provisions 

as is the case in rule 4.2.4.  I would be a little bit nervous that maybe 

everything has not been picked up there.  I am thinking of the work that 

I did for the Ronald McDonald Trust regarding tramping huts and that 45 

sort of thing and whether - - - 
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JUDGE HASSAN:   Can you return me again to that rule? 

 

MS COOK:   Sorry, rule 4.2.2.1, permitted activities. 

 5 

JUDGE HASSAN:   Yes. 

 

MS COOK:   I just think it might be simpler to have the general catch all of 

saying, otherwise the rural activities allowed for in the Banks Peninsula 

Rural Zone are permitted activities, I speak to those standards for those 10 

rural activity – there may be technical reasons why that is difficult, I 

am not sure, but I am a little bit nervous that it may not have captured 

everything.   

 

 And also it means now in the case of farm buildings in that rule that 15 

there is no standards for instance for size because there are no build 

size standards, only setbacks height and recessions and I am reasonably 

comfortable with that in the case of the marae activities, Kohanga Reo, 

et cetera, all those things but maybe not in the case of the rural 

activities and so that brings me to notification.  I do remain concerned 20 

about the notification preclusions in relation to restricted discretionary 

activities regardless of the scale of a proposal because breaching a 

standard, it remains restricted discretionary activity regardless of the 

scale, there is no other threshold there.   

 25 

 I do think that there is potential for a very large scale activity to have 

quite wide effects and not just on immediately adjacent neighbours, I 

think I showed you yesterday in the case of our land and I think there is 

a case of quite a few other sites that it is a very narrow strip and while 

the properties on either side of us are not currently Māori land but not 30 

so very far away it is, so although we are not immediately joining that 

area, we are very close to it and so I mean there is activities such as 

markets and commercial activities where a small scale or smaller scale, 

there is no issue whatsoever but at a very large scale and they have 

wider effect. 35 

 

JUDGE HASSAN:   Do you have a sense of what that benchmark or scale 

would be?  It is quite hard obviously to define it, isn’t it, for all types of 

activities, but do you have any sense of what that should be? 

 40 

  [10.55 am] 

 

MS COOK:   Well I suppose that would be for the Council to decide in the 

case of an application.  It becomes prescriptive if you say it defaults to 

a restricted or non-complying activity if you exceed this other threshold 45 

so I think that this is a good regime but I am just concerned about the 
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total preclusion of public notification.  I understand the concerns 

around that, we all have that in relation to all our properties and 

interest, we want to do what we want to do but - - - 

 

JUDGE HASSAN:   You know there is a default statutory provision in the 5 

RMA which allows a counsel to exercise a discretion in the public 

interest?  That sort of default is, are you looking for something more 

than that? 

 

MS COOK:   Is that regardless of the statement in the plan which says “There 10 

shall be no public notification”, I am sorry, I am not - - - 

 

JUDGE HASSAN:   Yes, actually in the interest of trying to help you through 

it, Mr Conway, I hope you will be able to help me a little bit further 

here but I do not have a copy of the Act in front of me but in the Act 15 

there is, I think, a default which basically says more or less even 

though there might be rules which say it is to be non-notified or limited 

notify, there is a residual discretion, I think, for the Council to exercise 

in a public interest sense now.  The lawyers will be able to assist me I 

think further with that because I do not want to rely on my memory.  20 

Mr Conway, have you found it yet? 

 

MR CONWAY:   Just tracking it down. 

 

MR RANDAL:   Sir, I think it might be 95(A), subsection 4. 25 

 

JUDGE HASSAN:   Yes, and what does that say? 

 

MR RANDAL:   Well the previous one, sir, subsection 3 says that the consent 

authority must not publically notify the application if a rule precludes 30 

public notification.  Then subsection 4 says despite that subsection a 

consent authority may publically notify an application if it decides that 

special circumstances exist. 

 

JUDGE HASSAN:   Yes.  Thank you very much, Mr Randal.  That was the 35 

one I was trying to remember because I knew it had been changed in 

drafting a couple of times but the special circumstances type of 

equation, in other words for the Council to determine in a discretionary 

sense that the circumstances apply and are special enough, that it 

should exercise that discretion for notification.  Do you have any sense 40 

about whether that covers your concern? 

 

MS COOK:   Well it may do, and I am certainly not asking for the public to be 

involved and everything that goes on, I think the public does not even 

want that. 45 
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 But there is also a danger in only relying on limited notification to 

immediate neighbours because in my experience that does put 

neighbours in a very invidious position and they generally do not want 

to get involved and so they literally do have things happen next door 

that they are very unhappy about but do not feel in a position to say 5 

anything and that is the nature of a small community and neighbourly 

relations, I guess.   

 

 I certainly understand that there are some matters that are strictly 

between the applicant and the Council and are natural hazards or 10 

utilities, that they are very defined parties, I am not suggesting for a 

moment that the public has an interest in those. 

 

JUDGE HASSAN:   Well if we take landscape as another dimension, do you 

understand that we are going to have a subsequent hearing on the 15 

landscape natural character and so forth at which point these matters of 

how those provisions should apply in the equation of everything will 

need to be gone through. 

 

MS COOK:   And one thing I note from our discussions yesterday that was a 20 

matter of great concern to Ngai Tahu.  Well I just noticed in the case of 

the new RD3 which is referring to that, that I understood from our 

discussions yesterday that the Chapter 9 matters may also affect that 

public notification provision there and that was going to be flagged in 

the comments, I thought, because at the moment it just refers to accept 25 

in relation to chapter 6 and 7. 

 

JUDGE HASSAN:   What is chapter 9 again?  Is that the - - - 

 

MS COOK:   That is the Cultural and Natural Heritage Chapter. 30 

 

JUDGE HASSAN:   Well I mean from the Panel’s point of view, the Panel 

cannot make a determination on those provisions until we hear it, 

notwithstanding views expressed by parties here today about their 

preferences for that, that will all be dealt with later. 35 

 

MS COOK:   Yes.  So I just really wanted to finish by saying obviously I am 

not a planner or a lawyer but I do try and look at these things properly 

and understand the need to look at the wider context and not pick and 

choose and that there are strategic directions and streamlining and 40 

simplifying, all those things – and I also understand your words 

yesterday about the foundation that has been established. 

 

  [11.00 am] 

 45 
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 So my family’s place at Opukutahi, I do see that as an extraordinary 

privilege that we have and I am certainly not looking to deprive others 

from using that area but I do remain concerned that there is a narrow 

focus in here now on amenity for immediate neighbours and not the 

wider amenity where that is an important consideration. 5 

 

 And also the general view that Papakāinga land should not be subject to 

other provisions and particularly those in chapter 9 and I have looked at 

a lot of other documents to try and understand the situation and the 

Canterbury Regional Policy Statement says to provide for Papakāinga 10 

activities so long as various other effects are avoided or mitigated and 

they are in relation to I guess your section 6 matters about landscape 

and biodiversity and all those things.   

 

 And it also says that regard has been given to amenity values of the 15 

surrounding environment, and now that is not limited to just the 

neighbours and whether they are losing some sunlight or a view.  So I 

look forward to seeing where we get to with chapter 9, I guess.  And 

that is my wider concern. 

 20 

JUDGE HASSAN:   Well thank you again, Mrs Cook.  I am going to ask the 

Panel members if they have any questions. 

 

DR MITCHELL:   No, thank you, that is very clear, thank you. 

 25 

JUDGE HASSAN:   Thank you, Dr Mitchell.  Mr Daysh? 

 

MR DAYSH:   Yes, I do have a couple of questions, Ms Cook. 

 

 You say you are not a planner but you are an informed person, you 30 

look at things carefully, and that is very apparent in your evidence and 

what you said to us in the last couple of days.  I think you have 

confirmed to us that as an informed resident working with plans and 

trying to understand them that you think the zone has now moved to an 

area of much better understanding for anyone picking it up off the shelf 35 

and thinking what can we do under this zone, is that your opinion? 

 

MS COOK:   Yes, yes I do.  I think that there was a stage where as a 

landowner in the area all the development rights went to someone else 

and all the potential effects were landed on those that were not Māori 40 

land.  I think we have got over that, we have come back to something 

that provides for Papakāinga as I think it is intended without being a 

free for all. 

 

MR DAYSH:   And you seem to have quite a fair position, you actually see 45 

that some provisions specifically tailored for enabling Papakāinga, 
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Māori people to get back onto their land, you know that is an important 

focus for the District Plan to have that zoning, that is your opinion? 

 

MS COOK:   Yes. 

 5 

MR DAYSH:   Yes.  I just want to ask some questions about the notification 

discussion that you had with the Judge just now.  Your community, is it 

quite a tight community in terms of neighbours and you know, do you 

know most of the neighbours? 

 10 

MS COOK:   I know them, I think there is quite a diverse community.  The 

difficulty we have at Akaroa Harbour is I think there is around 

70 percent absentee ownership, holiday home ownership.  That has 

quite an effect on rural communities.  There is no farmer lives in 

French Farm Valley now, it is all absentee owners. 15 

 

MR DAYSH:   So what I would like to ask you, if you as a neighbour were 

notified of development under the neighbour notification provisions 

and it was of a large scale, something that you were concerned about 

with the wider issues, would there be networks in the community for 20 

you to, or are the networks there for you to talk to others and perhaps 

see if the Council perhaps, does under its discretion, notify order? 

 

MS COOK:   I think it is increasingly difficult. 

 25 

MS DAYSH:   To do that? 

 

MS COOK:   Yes. 

 

MR DAYSH:   Okay. 30 

 

MS COOK:   I would say that it is actually unpleasant or worse in some 

situations, some neighbours. 

 

MR DAYSH:   I suppose I have seen in my practice, particularly - - - 35 

 

MS COOK:   In my observation. 

 

MR DAYSH:   Yes, in my own practice I have seen, particularly coastal 

communities where there is sort of development proposed, that 40 

communities sort of will get together and really try and work as a group 

on those sorts of issues but you see that would be quite difficult in your 

circumstance to talk to neighbours and maybe talk to the Council about 

wider notification opportunities? 

 45 

  [11.05 am] 
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MS COOK:   Sorry, I am not quite sure I understand. 

 

MR DAYSH:   What I am trying to say is that if you are notified as an 

immediate neighbour would you have connections with others in the 5 

community to talk to them about perhaps going to the Council and 

seeking they exercise the broader notification requirements that they do 

have a discretion to do? 

 

MS COOK:   Yes, yes. 10 

 

MR DAYSH:   Okay, so the community - - - 

 

MS COOK:   But I think in a lot of cases neighbours, a lot of people, would 

feel very isolated, actually. 15 

 

MR DAYSH:   Okay.  In terms of the chapter 9 provisions in the Operative 

Plan, is this, the area that you live, is this identified Outstanding 

Landscape or are there provisions in the Operative Plan or in the 

Proposed Plan that might apply? 20 

 

MS COOK:   Well in a nutshell the entire Banks Peninsula Rural zone is a rural 

amenity landscape. 

 

MR DAYSH:   Yes. 25 

 

MS COOK:   And that does not trigger more rules for the Rural zone and then 

sitting over that is the outstanding natural landscape and coastal natural 

character landscapes which have more or less been rolled over into 

chapter 9.  So there is a recognition of the rural amenity value of the 30 

whole area and the reason why I know quite a bit about these things is I 

was involved for probably getting on for 10 years with the rural parts of 

the Banks Peninsula plan and that went to appeal and two years of 

mediation and landscape study et cetera.   

 35 

 So there was a package, it was a package of rules which essentially 

looked at reducing those outstanding areas in return for recognising the 

whole area as a rural amenity area.  And that was an agreed package 

that went to the court and was put in place. 

 40 

MR DAYSH:   All right, thank you, that is helpful clarification. 

 

JUDGE HASSAN:   Ms Huria? 

 

MS HURIA:   No, thank you, sir. 45 
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JUDGE HASSAN:   Well thank you again, Ms Cook.  These notes will be 

helpful to us when we think of questions that we can ask the planners 

when they come forward and no doubt they will think about them to 

before they give evidence as a group later today. 

 5 

MS COOK:   Thank you.  Well I have to absent myself now but I might try and 

pop back in and see what others are saying. 

 

JUDGE HASSAN:   Yes.  Well thank you, thank you very much. 

 10 

MS COOK:   Thank you. 

 

<JAN COOK WITHDREW [11.07 am] 

 

JUDGE HASSAN:   Now, Ms Reeves, are you ready to go? 15 

 

MS REEVES:   Yes.  Do you mind if I sit down?  It is easier to see and 

organise my papers? 

 

JUDGE HASSAN:   Yes, I think that will be okay, if you want to sit down, that 20 

is fine. 
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<JANET REEVES [11.08 am] 
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MS REEVES:   Yes, so, my name is Janet Reeves, I am a resident of Little 

River.  I am also a member of the Little River Issues Working Party.  

Firstly I would like to say that I support the intention of the zone, and 

secondly I am only speaking about the Little River Papakāinga zone.   

 5 

 So I was wondering whether we could have the map up on the screen 

that shows the extent of the zone and the different ownerships within it. 

 

JUDGE HASSAN:   Yes, well just give us a couple of minutes and we will get 

the right one up. 10 

 

MS REEVES:   The second thing, I would like to ask that the Panel actually 

visit Little River.  I do not know how many of you are familiar with it, 

the settlement, but particularly in order to appreciate the extent of this 

particular zone.  We heard from Ms Bennett that traditionally they are 15 

nowhere near as big as this. 

 

MS HURIA:   Excuse me, could you speak a bit closer to the microphone, I am 

having trouble hearing. 

 20 

MS REEVES:   All right, okay, sorry. 

 

JUDGE HASSAN:   Yes, that is better.  Yes. 

 

MS REEVES:   And you need to appreciate the environment in which it sits 25 

and the relationship with the existing settlement of Little River.  I think 

that is quite important rather than just looking at it on maps and aerial 

photographs.  So the zone actually covers some hectares. The Māori 

land is interspersed with non-Māori land, as you can see from this 

aerial photograph with the hatched land being the Māori land. 30 

 

  [11.10 am] 

 

 I am not quite clear from the discussion that has gone on whether that is 

actually change with the different categories of Māori land, but anyway 35 

even so it is still a large proportion of that area is not in Māori 

ownership and the Māori ownership is fragmented. 

 

 So my concern there is that developments likely to take place in a piece 

meal and scattered fashion, unless it is carefully coordinated and 40 

planned. And the land has quite a few development constraints, not the 

least of which is flooding, and there are also access problems. 

 

 So I was disappointed that the requirement for an Outline Development 

Plan was removed from the provisions, I think it is really important that 45 

– I am not concerned about the individual Papakāinga housing, I mean 



 Page 105 

  

Ch4: Papakāinga Zone (Stage 2) Commenced 23.11.15 

I am concerned about the connections and the coordination and things 

like with the provision for cycle ways and footpaths, the other thing 

that I think is that the way the land is distributed like that, it is not 

efficient for development and it may well be that there is a better way 

to do things, if you look at the zone as a whole. 5 

 

 For instance, it would be – I know the people in the village would like 

the centre to be beefed up and it is only on one side of the road, so if 

we could have more development around the centre and the centre is 

towards the bottom of the zone, along the main road, so that most of 10 

that land is not in Māori ownership. 

 

 So I think there are advantages to be had to looking at the area as a 

whole and with the people of Little River, the entire community.  

 15 

 I expect that most people in our community are unaware of this 

proposal or at least they do not know the details of it, and I think it is 

really important for community relations that everybody works together 

and knocks along together. 

 20 

 Mr O'Donnell will talk more about the Little River Issues Working 

Party, but we are planning to prepare a plan for Little River and Coop 

Town in conjunction with the community board and the Council and 

the Working Party has already done some work, preparatory work for 

this. 25 

 

 Consequently, I would like to see some formal commitment to overall 

development plan, the policy 4.1.15, it encourages a comprehensive 

approach, but I do not see anywhere else in the provisions that that 

supports that, there is nothing in the rules as far as I picked up or 30 

anything that says that is a requirement, so I am not quite clear how 

that would actually come into effect. 

 

 And just another point, I am not quite sure that “comprehensive” is 

actually the right word because that is the word that the planners using 35 

for sort of high density housing, “comprehensive housing” so it is 

probably not a good terminology. 

 

 So that is the one area that – that is the area that I am least comfortable 

with, with these new provisions. 40 

 

JUDGE HASSAN:   Is that the Outline Development Plan? 

 

MS REEVES:   Sorry? 

 45 
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JUDGE HASSAN:   You say the area that you are at least comfortable with - - 

-  

 

MS REEVES:   Yes. 

 5 

JUDGE HASSAN:   - - - are you referring there to your description of the need 

for an Outline Development Plan approach? 

 

MS REEVES:   Sorry, what was that? 

 10 

JUDGE HASSAN:   I am just trying to understand your last point, what part 

are you least comfortable about? 

 

MS REEVES:   About the lack of requirement for an overall plan. 

 15 

JUDGE HASSAN:   Yes, that is what I thought you said. 

 

MS REEVES:   Yes, okay. So the second poin that I would like to raise is 

about the coverage, so we have got a rule now, “Maximum Coverage”, 

4.2.5.5, this rule as it is written is really unclear what it means. For 20 

Māori land the maximum coverage should be 35 percent, are we talking 

about built form or hard surfaces?  And the maximum coverage of 

what? – previously it said “zone” which I did not think was 

appropriate, and now it does not say anything. 

 25 

JUDGE HASSAN:   So you have asked the Council about what it means? 

 

MS REEVES:   What was that sorry? 

 

JUDGE HASSAN:   Have you asked the Council about - - -  30 

 

MS REEVES:   No, I have not had the chance – well, I put it - - -  

 

JUDGE HASSAN:   Would you like an opportunity to ask those questions of 

the Council planner? 35 

 

MS REEVES:   I put it in my submission and - - -  

 

  [11.15 am] 

 40 

JUDGE HASSAN:   Yes, I know, it is just that when you say “that something 

was uncertain”, what I am saying to you is, would you like the 

opportunity to get some clarification of it? 

 

MS REEVES:   Yes, I would. 45 
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JUDGE HASSAN:   All right, well if you wanted to remain for when we have 

the planning witnesses come through I will give you the opportunity to 

put those questions. 

 

MS REEVES:   Okay.  The other thing is that it is now 35 percent, which is 5 

down from 50 percent, however I am not quite sure whether 35 percent 

has come from because the – well I do know where it comes from, it 

has come from the residential Banks Peninsula zone, but Little River is 

actually residential small settlement zone, the residential areas, and the 

coverage for that is 25 percent, and I just think that it is a bit of an 10 

anomaly to have a different coverage from the rest of the built area, so 

that is that. 

 

 The height limit, I am very pleased to see a height limit, again I am not 

quite sure of the rationale for nine metres and it is a very unusual height 15 

limit anywhere in the city, so I am not sure about the rationale for that 

so that is all I would say, I am just very pleased to see it. 

 

 And the final point is, I do not think there is any need for the recession 

plans if you have got a 10 metre setback from the boundary, I do not 20 

see that they would kick in at all with a nine metre height limit.  So I 

think that could actually be just taken out. 

 

 Okay, thank you. 

 25 

JUDGE HASSAN:   Okay.  Now would you like our questions to come to you 

now if there are any questions or - - -  

 

MS REEVES:   Yes, I am not sure that I can stay till – for an afternoon. 

 30 

JUDGE HASSAN:   Yes, okay well I will just check with Panel members 

about questions then. 

 

 Any questions Dr Mitchell? 

 35 

MS REEVES:   If you could speak up because I am hard of hearing too. 

 

JUDGE HASSAN:   Yes, actually it goes both ways, you can speak up too – Dr 

Mitchell? 

 40 

DR MITCHELL:   Thank you, sir, yes good morning, Ms Reeves, I do have 

one question – just while the maps on the board, could you explain to 

us where your property is and what the nature of your property and 

your activities in the area actually are, please? 

 45 
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MS REEVES:   My property is seven kilometres from the centre of Little 

River, so my concern is not for my own property. 

 

DR MITCHELL:   Is it on the map - - -  

 5 

MS REEVES:   No. 

 

DR MITCHELL:   - - - or is it outside the map? 

 

MS REEVES:   No, it is way outside the map. My concern is for the 10 

community and for good planning, so - - -  

 

JUDGE HASSAN:   Well rest assured that is our concern. 

 

MS REEVES:   Yes. 15 

 

DR MITCHELL:   All right, thank you, thanks for the clarification, thank you, 

thank you, sir. 

 

JUDGE HASSAN:   Mr Daysh? 20 

 

MR DAYSH:   No comment, but just Ms Reeves, to be assured, I have made a 

careful note of the planning questions, these detailed technical 

questions, and we certainly ask them for clarification of the planners, if 

you cannot stay so just a comment, I guess. 25 

 

MS REEVES:   Right, thank you. 

 

JUDGE HASSAN:   Ms Huria? 

 30 

MS HURIA:   No thank you, sir. 

 

JUDGE HASSAN:   All right. Okay, no I do not have any questions either, 

thank you, Ms Reeves, but thank you very much for coming along and 

presenting those concerns, it is a pity you cannot stay for the planners 35 

questioning but you have that opportunity if you wish to take it, but no 

doubt the planners will be listening to the concerns that you have and 

will reflect on those before they give evidence. 

 

MS REEVES:   Thank you. 40 

 

JUDGE HASSAN:   Thank you. All right. 

 

<JANET REEVES WITHDREW [11.18 am] 

 45 
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MR CONWAY:   Sir, just briefly, I am conscious that Ms Reeves has 

presented from here rather than as evidence, I had indicated I had some 

questions for Ms Reeves, but I must say they were largely going to be 

around the question of the manner in which the revised proposal 

resulted her concerns and she has been very clear about that so I just 5 

wanted to record that I do not - - -  

 

JUDGE HASSAN:   Yes, well just actually just so that we have got a clear 

record of things; the document that I have got in front of me refers to a 

submission, now I want to make sure I have got all the paper work and 10 

I do not have a statement of evidence, as such? 

 

MR CONWAY:   I think we have treated the document that she had sent 

through is a statement of evidence, it was a - - -  

 15 

JUDGE HASSAN:   Well I better make sure that we have got - - -  

 

MR……….:   We got the one page. 

 

JUDGE HASSAN:   - - - proper records. 20 

 

MR……….:   The one pager. 

 

JUDGE HASSAN:   I have got a – yes, I have got – well it is two pages and it 

is headed, Resource Management Act Submission 2145 on the 25 

Proposed Christchurch Replacement District Plan Stage 2, Chapter 4, is 

that the document? 

 

MR CONWAY:   Yes, now Ms Reeves, maybe able to clarify, my 

understanding was that was her evidence that was filed. 30 

 

JUDGE HASSAN:   Well, it is not my understanding. 

 

MR CONWAY:   Okay, that is - - -  

 35 

JUDGE HASSAN:   It is not evidence, it has been given as a representation – 

Ms Reeves, that is correct is it, it is described to be a submission, I had 

not taken it as evidence and I was not going to put you through the mill 

because of that. 

 40 

MS REEVES:   Thank you. 

 

JUDGE HASSAN:   All right. 

 

MS REEVES:   Yes. 45 

 



 Page 110 

  

Ch4: Papakāinga Zone (Stage 2) Commenced 23.11.15 

JUDGE HASSAN:   And that is your preference? 

 

MS REEVES:   Yes. 

 

JUDGE HASSAN:   Yes. 5 

 

MS REEVES:   I have got a planning background but I am not familiar with 

papakāinga. 

 

JUDGE HASSAN:   Well I am not going to set Mr Conway loose on you then 10 

– all right, no thank you very much, but rest assure that a submission or 

representation is part of what we must consider and we give it due 

weight, even though it is not evidence, all right, thank you. 

 

JUDGE HASSAN:   So Mr O'Donnell, thank you very much.  You could also 15 

elect if you wish to sit but if you wish to stand that is fine with us too. 

 

MR O’DONNELL:   I will give standing a go, can you hear me okay? 

 

JUDGE HASSAN:   Yes. 20 

 



 Page 111 

  

Ch4: Papakāinga Zone (Stage 2) Commenced 23.11.15 

<MICHAEL O’DONNELL [11.20 am] 

 



 Page 112 

  

Ch4: Papakāinga Zone (Stage 2) Commenced 23.11.15 

MR O’DONNELL:   Okay, my name is Michael O’Donnell.  I am the chair of 

the Little River Issues Working Party which is a relatively recently 

formed group to support the Akaroa-Wairewa Community Board in 

making integrated and coordinated decisions for the local area.  We 

were first formed, we had a couple of very significant flooding events 5 

in Little River about 18 months or so ago but they were not the first 

time Little River had flooded and we were formed on the basis of a 

scoping report that was produced post-flooding which also captured 

other local issues hence the name of the group. 

 10 

 Our maker is three community board members, there is a representative 

from the school board, rather, from Playcentre there are three 

community members with planning expertise and ko whakaari (ph 

1.12) for Wairewa Rūnanga is also in our group. 

 15 

JUDGE HASSAN:   And just for the record, all of those names mentioned as 

the nominated chair of the working party, you have their authority to 

represent and speak on their behalf today? 

 

MR O’DONNELL:   I do, which is why I will be sticking pretty much to points 20 

made in the original submission and I will try not to go through free 

range on anything.   

 

 Okay, so if I just go over the key points of the submission and the first 

and most important one is I guess that anything that I say now is in 25 

relation only to the Wairewa Papakāinga  area. 

 

JUDGE HASSAN:   Could that be brought up, please. 

 

MR O’DONNELL:   The group support the principles of Papakāinga  in that 30 

they enable people to return to the land that they whakapapa to.  We 

also support the fact that the zoning rules should only apply to mana 

whenua so that means Māori land that is not in Māori ownership should 

default to the normal rules that currently apply. 

 35 

JUDGE HASSAN:   And do you understand that the current package of 

provisions which comes out of the discussion yesterday involves the 

zone which provides sets of rules within it for both of those things 

rather than separate terms? 

 40 

MR O’DONNELL:   Yes, I do.  Okay, again I will repeat what Janet said 

regarding the size of the zoning.  In relation to the existing 

development in Little River, it is very large – 150 hectares and I think 

just if you look at it in terms of geographically area it would be three or 

four times as large as the current developed area in Little River which 45 

is pretty much strip development down the main roads according to 

small settlement rules.  So it is significant, that is my point.    
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 Now, due to the compressed timeframe there has been little or no 

consultation and again Janet pressed that point so I would say a large 

number of the community are not even aware that this is going on, let 

alone feel that they have had any opportunity for input but I understand 

that is what it is.   5 

 

 Partly, again, because of the Stage Replacement District Plan process, 

at the point at which the original zone was proposed there was no 

clarity around the hazard areas, et cetera, so there was not all the 

information that you might like to have there in the first place in order 10 

to make any informed decisions.   

 

 Now the rules as per the original proposal were extremely permissive 

and would potentially allow development that could not necessarily be 

in keeping with a small settlement that we currently have and that was 15 

really probably the primary concern of the group coupled with the 

possibility of uncoordinated or non-integrated development so 

piecemeal is probably the way that has been described in the past and 

again because of the compression of the process, the potential demand 

on the environment. 20 

 

 So the irony of the fact that this group was formed around some 

flooding events and the fact that water availability in Little River must 

define where things can or cannot be developed so a lot of the 

Papakāinga Zone has the river passing straight through it but there is no 25 

mains water supply that is likely to be available to those properties and 

therefore any domestic water supply or otherwise would have a draw 

down effect on the river or on the groundwater - - - 

 

JUDGE HASSAN:   That would be a matter for the Regional Council to decide 30 

though, wouldn’t it? 

 

  [11.25 am] 

 

MR O’DONNELL:   Yes.  I have some history with the Regional Council - - - 35 

 

JUDGE HASSAN:   Whenever there is, statutory wise, I mean in terms of the 

RMA - - - 

 

MR O’DONNELL:   They may not have the information required to do proper 40 

modeling around an area in Little River, so they would not know that 

that draw down effect would exist, but then they would be unable to put 

a compelling case for it and therefore I would think the RMA would 

probably allow it and we would find out that there was no water left in 

the river perhaps too late. 45 

 

JUDGE HASSAN:   Just trying to assist in terms of the focus of group’s points, 

and bearing in mind our role in terms of deciding District Plan 
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provisions is not relevant to Regional Plan controls and water take 

which is a matter for the Regional Council. 

 

MR O’DONNELL:   I understand.   

 5 

JUDGE HASSAN:   Yes.   

 

MR O’DONNELL:   Okay, so going to the relief we sought some of which has 

been addressed in the latest version of the proposal that I saw this 

morning for the first time. 10 

 

 The first major issue again that Janet has already raised is the fact that 

all reference to an outlying development plan has been struck out and 

again the whole purpose of the Issues Working Party is to do what it 

can to support, coordinated and integrate development for the township 15 

that is in keeping with a small settlement environment. 

 

 Building height has been addressed, that was something we asked for.  

We specifically did not specify number because if you asked for a 

certain height you either get it or you do not but we ask that it be given 20 

due consideration and there is now a height in there.  There is a 

boundary setback in there which was one of our concerns too.  Site 

coverage, again, Janet has addressed.   

 

 Visual amenity, as I read it this morning it said only on adjacent 25 

properties and I am not quite sure of the definition of “adjacent” in this 

context so I am thinking specifically if you look at the map behind you, 

there is a large sort of ridge or hill down towards the right hand side of 

the zone but will look down across most of the Papakāinga area.  So 

while they might not be physically close, the visual amenity would be 30 

affected so are they classed as adjacent, or aren’t they? 

 

 Natural Hazards again I have already referred to.  That is probably 

about it, except again to reiterate what Janet said, we started off by 

saying we fully support the principles of Papakāinga and that has not 35 

and will not change, but we would like the broader community to be 

able to work with the Runanga to ensure that development is 

appropriate to the area and actually keys in with existing and that it 

becomes a whole community thing rather than something that happens 

within a community almost as a separate thing so again it is an 40 

integrated and coordinated approach that we are after and that is 

probably all I have to say. 

 

JUDGE HASSAN:   Just a couple of questions before I hand it over to other 

Panel members.  Is the working party incorporated? 45 
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MR O’DONNELL:   No. 

 

JUDGE HASSAN:   So as an informal membership, are any members financial 

members? 

 5 

MR O’DONNELL:   No. 

 

JUDGE HASSAN:   How many members? 

 

MR O’DONNELL:   There are nine members.  Again, our role is to support the 10 

Akaroa Community Board so we provide additional expertise - - - 

 

JUDGE HASSAN:   But we would hear from the Community Board if they 

made a submission and we would hear from them in terms of their 

submission.  Just in terms of the Working Party, so I understand for the 15 

record who it represents.  Paragraph 4 you say three members, Pam 

Richardson, Bryan Morgan and Maria Bartlett.  So you have their 

specific authority to present for them? 

 

MR O’DONNELL:   Yes, I do. 20 

 

JUDGE HASSAN:   The chair of the Wairewa Runanga, John Boyles.  So you 

have his authority to speak for him? 

 

MR O’DONNELL:   I do, yeah. 25 

 

JUDGE HASSAN:   And is that in writing? 

 

MR O’DONNELL:   No.  He is part of the group.  The group worked jointly on 

the submission and effectively signed it off and the final version was 30 

circulated to all members of the group and it has to be said that the site 

coverage issue is something that he raised, John’s comment was 

originally quite often you talk about dwellings per section and he 

basically says “European construct” to actually say that you should 

have – so if you look at small settlement for example, you are allowed 35 

a building of a certain size per 1,000 square metres and he just sort of 

said, look, in Māori terms that is nonsense and so if you are looking at - 

- - 

 

  [11.30 am] 40 

 

JUDGE HASSAN:   Right, I think Mr Boyles would make those points to us 

personally if he wanted to; is your role in speaking for him on the basis 

of his membership of the working group, rather than his representative 

role, if any, described as the Chair of the Wairewa Runanga, now I 45 
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presume that is correct, I just do not have any other information to say 

otherwise? 

 

MR O’DONNELL:   It is a bit of both because he is a member of the working 

group, he was invited to join the working group because of who he is. 5 

 

JUDGE HASSAN:   Your submission is on behalf of the working group? 

 

MR O’DONNELL:   That is correct. 

 10 

JUDGE HASSAN:   So I take from that that you represent him, but only in his 

capacity as a member of that working group. 

 

MR O’DONNELL:   That is correct. 

 15 

JUDGE HASSAN:   You cannot have any other authority, can you? 

 

MR O’DONNELL:   That would be fair, yes. 

 

JUDGE HASSAN:   All right, Mick O’Donnell, Victoria Peden and Suzanne 20 

Vallance and Janet Reeves, sitting alongside you, I take it that she has 

given you authority, have the other three people specifically given you 

that authority? 

 

MR O’DONNELL:   Yes, they have. 25 

 

JUDGE HASSAN:   All right.  Thank you very much, I just wanted to make 

sure that was clear for the record.  Dr Mitchell, any questions? 

 

DR MITCHELL:   Thank you, sir.  I have just got a follow-up question to that, 30 

just understanding the nature of the working party, it has got 

community board membership of it. 

 

 Are they on that working party as community members who happen to 

have joined the working party or is the working party some creature of 35 

the community board or is it the nine people who have formed it? 

 

MR O’DONNELL:   The second.  So the working party has been instigated by 

the community board, so they are on the working party in the context of 

being community board members. 40 

 

DR MITCHELL:   But are they on there because they are community board 

members or because they are community minded people who want to 

form the group that you established, or has it been set up by the 

community board itself? 45 
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MR O’DONNELL:   It has been set up by the community board. 

 

DR MITCHELL:   All right, thank you.  I just wondered too, has the 

community board, through the course of its deliberations, been made 

aware of the evidence, for example, of Ms Kepa and Dr Tau about land 5 

alienation, economic disenfranchisement and the need to perhaps have 

a more liberal set of development rules to enable ancestral land to be 

able to once again support Manawhenua returning to their land?  Is the 

working party well informed about those matters? 

 10 

MR O’DONNELL:   I would say the answer to that would vary, they have not 

been given that evidence specifically.  We last met in order to put 

together a statement following the mediation process, so if you imagine 

that each time we meet we have to get nine of us together, we have to 

get an agenda, it takes a wee bit of time to do it, so every time there is a 15 

wee change made or something provided, we cannot necessarily take it 

as read that has been shared and agreed to, so something like that 

evidence, for example, would not have been widely shared, no. 

 

DR MITCHELL:   Okay, thank you. 20 

 

JUDGE HASSAN:  Okay, now, Mr O’Donnell it is noted you have got shared 

concerns in terms of the planning provisions with much of what 

Ms Reeves has told us about which, as I have noted to Ms Reeves 

given she cannot be here, the planners will no doubt take that into their 25 

minds in thinking about their evidence, and if you wish to remain to ask 

any questions along these lines, I am going to give you that ability 

otherwise I do not have any further questions for you anyway. 

 

MR O’DONNELL:   My apologies, I have work commitments, so do not take 30 

that as meaning that I am not concerned, it just means that I have work 

commitments this afternoon. 

 

JUDGE HASSAN:  Yes, no, that is fine.  Actually, sorry, there is one other 

question, have you explained where you live in relation to that map? 35 

 

MR O’DONNELL:   I have not, I can do if you wish? 

 

JUDGE HASSAN:  Yes, if you would not mind. 

 40 

MR O’DONNELL:   If you look at the vertical centre, just to the left of the 

very centre of the Papakāinga area there is a V shape that is described 

by Western Valley Road, which is the dead straight road. 

 

JUDGE HASSAN:  Yes, I see that. 45 
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MR O’DONNELL:   The slightly wonky road that starts to head up towards 

Hilltop, I live in that V, so I overlook the Papakāinga Zone, but I am 

not in it, but the same as Janet, my concerns are on a community basis 

rather than for my own personal - - - 

 5 

JUDGE HASSAN:  Yes, I understand that. 

 

MR O’DONNELL:   It is not about my property, it is about the - - - 

 

JUDGE HASSAN:  No, and you have made that very clear in terms of the role 10 

of the working group and so forth.  No, I just thought I would just have 

an understanding of that.   

 

  [11.35 am] 

 15 

 Now, Mr Conway, again, this is not evidence, it is a representation, so 

although you are down to cross-examine, it is not evidence so - - - 

 

MR CONWAY:   Understood, thank you, sir. 

 20 

MR VAN MIERLO:   Sir, there is one matter arising from the discussion 

which I feel obliged to raise. 

 

JUDGE HASSAN:  Yes?  Mr O’Donnell if you could just take a seat for a 

moment, if you need to stand later on, we will give you the opportunity 25 

to do that. 

 

MR VAN MIERLO:   I think I just need to draw the Panel’s attention to it, the 

issue relates to the representation of Mr Boyles as Chair for the 

Runanga by the working parties, and there is an email which I will 30 

draw the Panel’s attention to, which is attached to the rebuttal evidence 

of Mrs Murchison. 

 

JUDGE HASSAN:  Right, thank you. 

 35 

MR VAN MIERLO:   It is just on the very last page of that, and essentially I 

acknowledge the process here in terms of formal introduction to the 

evidence is possibly a little bit unusual but - - - 

 

JUDGE HASSAN:  Yes, I will just find it. 40 

 

MR VAN MIERLO:   Yes, certainly, sir.  On the last page of Mrs Murchison’s 

rebuttal, and so we did clarify the position with Mr Boyles and his 

position is, and his advice is, “they said I had supported their 

submission, that is not correct, I abstained from their submission as I 45 

told them my interests were being looked after by Nga Runanga”. 
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JUDGE HASSAN:  Thank you very much. 

 

MR VAN MIERLO:   So I just draw that to your attention, sir. 

 5 

JUDGE HASSAN:   Yes, Mr O’Donnell, could you just take that up again? 

Have you read that evidence? 

 

MR O’DONNELL:   I was not aware of that email, no. 

 10 

JUDGE HASSAN:  So you have not read the evidence that we have got in 

front of us? 

 

MR O’DONNELL:   I have read lots of the evidence you have had in front of 

you, but there has been a lot. 15 

 

JUDGE HASSAN:  So you were not aware of the email, Mr Boyles did not 

talk to you about it? 

 

MR O’DONNELL:   No. 20 

 

JUDGE HASSAN:  All right, thank you very much.   

 

<MICHAEL O’DONNELL WITHDREW [11.36 am] 

 25 

JUDGE HASSAN:   All right, well now we will take the morning recess.  Mr 

and Mrs Mitchell, are the Mitchell’s here?  All right, no, that is fine.  

How long do you think you will need, just a normal?  

 

 We will take the 20 minute break I think and we will come back in at 30 

11.55 am for the remainder.   

 

MR VAN BEYNEN:   Excuse me, your Honour, before you break - - - 

 

JUDGE HASSAN:  Sorry, who are you? 35 

 

MR VAN BEYNEN:   I am Martin Van Beynen from The Press newspaper. 

 

JUDGE HASSAN:  I beg your pardon, do you want to just sort of – you can 

take your hand off your hip and stand by a microphone if you like? Are 40 

you a submitter? 

 

MR VAN BEYNEN:   No, I am not, your Honour, I just want - - - 

 

JUDGE HASSAN:  Well, then you have no role to speak to the Panel. 45 
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MR VAN BEYNEN:   No, I am just making a request as the media can do in 

the courtroom, your Honour, and that is that we – I am just asking for 

the updated document because we will not be here all day, and 

sometimes we have difficulty in getting that sort of information. 

 5 

JUDGE HASSAN:  Okay, no, that is fine.   

 

MR VAN BEYNEN:   So I am just asking - - - 

 

JUDGE HASSAN:  All right, no, absolutely fine.  Perhaps I could have been a 10 

little bit friendlier to you when you were asking that question, it is just 

that I did not know what you were going to say next.  So Mr Conway, 

can you assist The Press on that during the break? 

 

MR CONWAY:   Will do. 15 

 

JUDGE HASSAN:   Yes, all right. 

 

ADJOURNED [11.38 am] 

 20 

RESUMED [12.09 pm] 

 

JUDGE HASSAN:   Thank you everyone, we have been a little bit late and it is 

because we just wanted to make sure that the paperwork was in front of 

people for, is it Mr Peebles who is here?  Yes, Mr Peebles if you would 25 

like to come forward, thank you for responding so quickly.  The reason 

that I thought it would be useful to have all submitters through before 

we hear from the planning witnesses, so that the planning witnesses 

who will give evidence on behalf of the three parties to the updated 

Plan provisions and the agreement on those, can take account of what 30 

submitters have got to say. 

 

 So can you introduce yourself please?   

 

MR PEEBLES:   I am Richard Peebles, I am the owner of Wainui Bay Limited 35 

which owns the site at 611 Wainui Main Road. 

 

JUDGE HASSAN:   Thank you.  And you are submitter number 2829? 

 

MR PEEBLES:   Yes. 40 

 

JUDGE HASSAN:   All right.  Now, have you had an opportunity, Mr Peebles, 

to have a look through the provisions?  We have only just been brought 

up to speed with them effectively as a result of the request yesterday 

that was made on behalf of the Council.  The Council, the Crown, Ngai 45 

Tahu, and also Mrs Cook had some discussions yesterday afternoon 
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and the result of that a set of updated provisions, which they have 

invited us to consider, which have to form, with some comments in the 

margin about where there are some points of difference? 

 

MR PEEBLES:   The last ones I read were the ones I received on Sunday at 5 

3.30pm, I those submissions.  I have not read those. 

 

JUDGE HASSAN:   Yes okay. 

 

MR PEEBLES:   They are quite detailed. 10 

 

JUDGE HASSAN:   Well look, what I am going to do, because I do want you 

to have a reasonable understanding of those provisions so that you can 

fairly represent your points I am going to stand the Panel down again 

for another 10 minutes, give you a chance for Mr Conway to take you 15 

through those, and then we will hear from you, so that you can be fairly 

head. 

 

MR PEEBLES:   Okay. 

 20 

JUDGE HASSAN:   So we will come back in at 12.20 pm. 

 

ADJOURNED [12.11 pm] 

 

RESUMES [12.23 pm] 25 

 

JUDGE HASSAN:   All right, Mr Peebles.  If you could (INDISTINCT 0.11) 

yours just to speak to the points you want to make. 

 

30 



 Page 122 

  

Ch4: Papakāinga Zone (Stage 2) Commenced 23.11.15 

<RICHARD PEEBLES  [2.23 pm] 
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MR PEEBLES:   Thank you.  I am Richard Peebles and I own the company 

Wainui Bay Limited which owns a block of land at 6/11 Wainui Bay 

Road, which is just above Wainui when you are entering into Wainui. 

Funnily enough, when you see the cruise ships photographs in The 

Press, they always take it from that side. It has got a tree in the middle.  5 

 

 Anyway, that was zoned rural under, previously, and I have always 

intended during the draft plan that I would seek, it is just over one 

hectare, so it was, I think, a non-permitted activity to build a house on 

it.  I always intended to seek a grandfather clause for existing titles 10 

when the draft plan came out, but when the Papakainga Zone was 

notified by the Council in the draft, it was very enabling and it enabled 

me to build a house on that site. 

 

 So I kept a watch in brief, I submitted a further submission and I have 15 

tried to keep up to date with the information and have read a lot of the 

submissions, but to be fair I have not read all of them.  I do not think it 

is possible for everyone to read all of them. 

 

  [12.25 pm] 20 

 

 On Sunday I received a submission, I think two submissions mid-

afternoon on Sunday from City Council, and I think Ngai Tahu, I 

cannot remember, suggesting that matter had not reached agreement 

and effectively the zone had changed to a situation where you still had 25 

the Papakainga Zone, but you had Māori land and general land or other 

land.  I read through that yesterday and went through the whole thing 

and found out that effectively now my land is back to being zoned 

effectively Rural Banks Peninsula, and once again I have got a non-

permitted activity to build a house on a block of land in Wainui. 30 

Probably together with several hundred other owners. I was quite 

shocked at what I thought was a complete U-turn from the Council in 

regards to the zoning. 

 

 You have to understand that I am not a town planner.  I do read more 35 

town planning things that I really want to, but I have only read through 

the submissions myself.  I have not had an opportunity yet for a 

solicitor or anyone to read through it, but my understanding is that it is 

now a non-permitted activity to build a house on this block of land 

where previously, under the draft plan, I could build on it.  And I must 40 

be one of hundreds of people that are in that position.  Everyone that 

owns a block of land under four hectares, or what is it?  40 hectares it 

might be, in rural Banks Peninsula that was in the Papakainga Zone 

that is not Māori land has had a total change, and I am sure 99.9 

percent of them do not even know. 45 
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 I have only had a chance to quickly read through it.  I really would like 

the opportunity to either my solicitor or town planner to write a 

submission on it, but I just find it extraordinary, really.  I do not even 

have the opportunity to submit on the Rural Banks Peninsula Zone 

now, because that has passed. 5 

 

JUDGE HASSAN:   Just in terms of the status of what is in front of us, now is 

your opportunity to speak to us on it and make the points that you are 

making. 

 10 

MR PEEBLES:   Right. 

 

JUDGE HASSAN:   In terms of the scope of what we must decide on, what 

was notified originally is part of that scope, so in other words, what you 

originally saw is still before us. 15 

 

MR PEEBLES:   Yes. 

 

JUDGE HASSAN:   It has not been withdrawn, it is still there. In essence, you 

could understand it as being different options or different propositions 20 

for the zoning package that we are invited to consider, and those 

propositions now include the most recent one put forward to us 

overnight as a result of the discussions that occurred yesterday.  So in 

that sense, you are as free as you were when you made your submission 

to make the points you are making around what you want for your land. 25 

 

MR PEEBLES:   Right. 

 

JUDGE HASSAN:   Just so that you understand that, yes. 

 30 

MR PEEBLES:   Well, I would love a grandfather clause.  There seems to be 

quite a few existing titles on Banks Peninsula which have been unable 

to be used for anything, and I thought the Papakainga Zone actually 

was enabling that land to be used, but now we are going back to a 

situation where you have got – and I am not sure how many titles there 35 

are but I know there is quite a few just around where my block is – that 

are unable to be used for any particular use.  They are too small for 

rural. 

 

JUDGE HASSAN:   So what size is your block? 40 

 

MR PEEBLES:   1.1 hectare, just over one hectare. 

 

JUDGE HASSAN:   When you say a grandfather clause, are you saying you 

want - - -  45 
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MR PEEBLES:   Ability to build a house. 

 

JUDGE HASSAN:   Well, why do you call it a grandfather clause? 

 

MR PEEBLES:   I think that is a common terminology for existing titles that 5 

have been in existence before the draft plan.  I think there is one in the 

existing Rural 3 Zone I think, at the moment.  There is a two-hectare 

existing title clause. 

 

MS HURIA:   Sorry, I am just a bit unclear.  I have heard this phrase but I am 10 

still not sure what it actually means in your context, grandfathering 

clause? 

 

MR PEEBLES:   It means an existing title that was in existence before the plan 

has done, is able to build a house on if the subdivision rules restrict 15 

housing on sites less four hectares, or 10 hectares, whatever.  So if it is 

an existing title, you can build a dwelling on it. 

 

JUDGE HASSAN:   So what you are seeking here is the right, given that you 

have a title, and given that it is just over one hectare in size, and given 20 

that size is less than the minimum lot size, you are wanting something 

which would permit you to, as a permitted activity, build a dwelling on 

that site even though it is 1.1 hectares? 

 

  [12.30 pm] 25 

 

MR PEEBLES:   Existing title, yes. 

 

JUDGE HASSAN:   And the dwelling you are referring to is just a normal 

dwelling? 30 

 

MR PEEBLES:   Yes, a bach more than dwelling, yes. 

 

JUDGE HASSAN:   Yes, okay. 

 35 

MR PEEBLES:   So at the moment I cannot use it for anything.   

 

MS HURIA:   Sorry, sir, can I ask another question? 

 

JUDGE HASSAN:   Yes, certainly. 40 

 

MS HURIA:   Did you ever have the right to build on that land? 

 

MR PEEBLES:   Not without a, that was a – my understanding it was a non-

permitted activity in the old plan.   45 
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MS HURIA:   Thank you. 

 

JUDGE HASSAN:   All right, well thank you Mr Peebles.  I am going to ask 

other Panel members if they have got questions of you, as we do with 

all submitters, just so that we fully understand what you are asking.  5 

Dr Mitchell? 

 

MR MITCHELL:   No, thank you, sir, I do not have any questions, the point is 

clear. 

 10 

JUDGE HASSAN:   All right.  Mr Daysh? 

 

MR DAYSH:   No. 

 

JUDGE HASSAN:   All right.  I do not have any further questions either, 15 

Mr Peebles.  But I appreciate the fact that you have come in at last 

notice, and I understand the challenge that you had in trying to get your 

head around exactly how the position of the Council had changed, so I 

hope what I have said to you before about our role gives you some 

comfort that we can still look at your relief. 20 

 

 If you wanted to take the opportunity up, I am going to make available 

to you - if you had any questions of the planners who are going to give 

evidence shortly, then I would allow you to ask those, it is a matter for 

you.  You have made the effort to come and we will give you that 25 

opportunity if you wanted to take it.   

 

 So the planning witnesses that we are going to hear from shortly, 

slightly unusually you are going to come up in a group – the Council, 

Crown and Ngai Tahu planners, and that is because they have reached 30 

this position where they have very few differences between them, and 

so we thought no one else is asking them any questions, in terms of 

submitters, but the Panel will have a few questions, and I wanted your 

submission in before us first so that those planners could hear what you 

had to say and they could think about it in terms of their evidence.   35 

  

 So it is over to you, if you did want to ask questions of those planners 

then you could stay by and then through me you can put those 

questions, so it is up to you. 

 40 

MR PEEBLES:   Probably not.   

 

JUDGE HASSAN:   All right, well it is entirely – I hope you do not feel 

intimidated by this room, trying to be place where you feel you can 

make your points. 45 
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MR PEEBLES:   Just a tad under prepared.   

 

JUDGE HASSAN:   Yes, that is fine.  All right, well thank you very much for 

that, and thank you for your submission. 

 5 

<RICHARD PEEBLES WITHDREW [12.32 pm] 

 

JUDGE HASSAN:   Now, we are now up to that stage I think, aren’t we, yes 

so if we have now the three planners come up.  

 10 

 The hot tub is quite a good description of that, so is it possible to bring 

the chairs up a little bit closer.  Perhaps if you could just bring your 

papers up, the three planners involved, that is Ms Murchison, Mr Willis 

and Mr Matheson. 

 15 

 And as I explained to the lawyers, each of the relevant counsel will go 

through the formalities with each of you separately first, and they are 

entitled to ask supplementary questions on things arising in that 

process.  

 20 
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<LYNDA MARION WEASTELL MURCHISON, sworn [12.34 pm] 
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<ANDREW PETER HEWLAND WILLIS, affirmed [12.34 pm] 
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<ALAN ROSS MATHESON, affirmed [12.34 pm] 
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JUDGE HASSAN:   Mr van Mierlo, if you could go through the formalities 

with Ms Murchison.  

 

<EXAMINATION BY MR VAN MIERLO [12.35 pm] 

 5 

MR VAN MIERLO:   Ms Murchison, your full name is Lynda Marion 

Weastell Murchison? 

 

MS MURCHISON:   That is correct. 

 10 

MR VAN MIERLO:   Thank you.  You prepared a statement of evidence-in-

chief and a rebuttal statement in relation to the Stage 2 Papakainga 

Proposal? 

 

MS MURCHISON:   Yes, that is right. 15 

 

MR VAN MIERLO:   You have set out your qualifications and experience, or 

you have referred to them in earlier evidence that you provided in this 

hearing’s process, haven’t you? 

 20 

MS MURCHISON:   Yes, that is correct. 

 

MR VAN MIERLO:   Now do you have any changes that you wish to make to 

your statement? 

 25 

MS MURCHISON:   I do have a couple of typographical errors in my 

evidence-in-chief.  Page 11, paragraph 54.  In the italics “development 

is located and…”, that word should be “designed”.   

 

 And at page 13, paragraph 61 in the first list it refers to “Chapter 3 30 

strategic…” and it might be very distinctive, but I think it should be 

“strategic directions”. 

 

JUDGE HASSAN:   That is right, I do not think they call it a standard quite 

yet.  Presumably “tenent”, means “tenant” on paragraph 60, third 35 

word? 

 

MS MURCHISON:   Paragraph 60? 

 

JUDGE HASSAN:   Yes. 40 

 

MS MURCHISON:   “An important tenent” yes, it should be tenant, yes that 

tenent, sorry.  And at paragraph 63, second line, the word “reparation” 

should be “preparation”.   

 45 

JUDGE HASSAN:   And the last word on the first line is “walk”? 
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MS MURCHISON:   Yes, it is.   

 

MR VAN MIERLO:   Thank you.  Do you confirm your evidence is true and 

correct? 5 

 

MS MURCHISON:   Yes.  I would just like to mention to the Panel though, 

that when I prepared my evidence I was labouring under a 

misunderstanding that Mr Matheson’s rebuttal evidence was proposing 

that when he changed the papakainga zoning to a Papakainga Overlay 10 

on the Rural Zone that you would have to do a Plan Change to rezone 

the land for papakainga before you could do the development. 

 

 And so I had written my evidence on those lines.  So obviously the 

opinions I expressed would be correct if that was the process, but since, 15 

I understood that was not quite what Mr Matheson was suggesting.  

 

JUDGE HASSAN:   All right, thank you. 

 

MR VAN MIERLO:   Now you are also aware of exhibits A and B, which we 20 

were handed up this morning? 

 

MS MURCHISON:   Yes. 

 

MR VAN MIERLO:   The track change and clean versions of the revised 25 

document that you worked from yesterday. 

 

MS MURCHISON:   Yes. 

 

MR VAN MIERLO:   Would you care to comment on that document, and your 30 

professional opinion in respect of it? 

 

MS MURCHISON:   Yes.  So it might be helpful in terms of that, there were 

three main drivers or concerns for Te Runanga with what was notified.  

One being the status of land to which designing papakainga kainga on 35 

this zone would apply, and that it included land that was not Māori land 

or owned by the descendants of the original grantees of the Māori 

Reserves.   

 

 There was a concern about how the zone lines and provisions were 40 

drawn and whether there would be a consistent opportunity for all Ngai 

Tahu whānau who held Māori land to be able to apply for papakainga 

kainga, not only development, where that was appropriate.   

 

 There was concern about the clarity of the cross-referencing to other 45 

plan provisions, in two ways.  First of all, in terms of what was meant 
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by a relevant rule and therefore which rules from the other chapters 

applied.  Particularly as there is not a rule in every chapter that refers to 

the Papakainga Zone.   

 

 And secondly, in terms of what the cumulative effect might be of all 5 

those other rules on the enabling provisions of the Papakainga Zone.  

So in particular when you put them – you know, are we creating an 

enabling provision here only to find that by the time you put all the 

other rules in place as well, you cannot do the development or you have 

got, you know, six resource consent processes to have to hop through 10 

with different statuses of notification. 

 

  [12.40 pm] 

 

 And the final concern was around the role for assessing the 15 

developments against the general character of the rural zone and 

surrounding rural land uses. 

 

 Of those four concerns I would say that the chapter would not be my 

preferred planning approach if I was starting from scratch, but based on 20 

where we are at and what we have got, in my opinion, it is the best we 

can do, and in my view, in terms of those concerns of Ngai Tahu, it 

addresses the issue of the status of the land, it addresses – I am happy 

that the inclusion of the new policy 4.1.1.3 Future Development, at 

least provides some pathway or some encouragement, some positive 25 

direction for whānau who are outside of the zoned area to at least look 

at a plan change with some policy support in the Plan. 

 

 I am satisfied that the proposed amendments to rule 4.1.1.2 in relation 

to specifying which rules from the other chapters will apply, addresses 30 

the concern about that provision being unclear and about who makes 

the decision as to which rules are relevant. 

 

 I am still concerned at whether, when all of those rules are applied, we 

still have an enabling zone at the end of it or whether the development 35 

will be frustrated by rules in other chapters too, and I guess we cannot 

answer that question until we have done the exercise of seeing what 

those other relevant rules are. 

 

 And the Plan does address the proposed change, addresses the concerns 40 

that I had about the general assessment of the development in terms of 

compatibility with surrounding land uses and effects on rural character.  

In my opinion, and I understand the position of Te Runanga, is that 

direct effects on adjoining property owners from issues such as 

shading, noise, loss of privacy, things like that, are appropriate to be 45 

addressed and should be addressed as part of achieving the purpose of 
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the Act, but if we start assessing development in terms of whether it fits 

in with the character of the surrounding rural area, we perpetuate the 

very frustration that has prevented the development of these zones in 

the past and that being that they have been assessed against rural plan 

provisions. 5 

 

 So in my view the Plan as amended in agreement between the Crown, 

Council and Ngai Tahu addresses those four major concerns. 

 

MR VAN MIERLO:   So on that basis, do you support the revised version of 10 

the Plan that you have got? 

 

MS MURCHISON:   Yes, I do. 

 

JUDGE HASSAN:   Thank you, Mr van Mierlo.  So the next, Mr Randal. 15 

 

MR RANDAL:   Thank you, sir, I will ask Ms O’Connor to go through the 

formalities. 

 

<EXAMINATION BY MS O’CONNOR [12.43 pm] 20 

 

MS O’CONNOR:   Mr Willis, can you confirm that your full name is Andrew 

Peter Hewland Willis? 

 

MR WILLIS:   Yes it is. 25 

 

MS O’CONNOR:   And you have prepared two statements of evidence for this 

hearing, your evidence-in-chief dated 5 November 2015, and your 

rebuttal evidence of 11 November? 

 30 

MR WILLIS:   Yes, I have.   

 

MS O’CONNOR:   And you have the qualifications and experience set out in 

those statements? 

 35 

MR WILLIS:   I do. 

 

MS O’CONNOR:   Do you have any changes or amendments that you would 

like to make to those statements? 

 40 

MR WILLIS:   No, I do not. 

 

MS O’CONNOR:   Can you confirm that your statements are true and correct 

to the best of your knowledge? 

 45 

MR WILLIS:   Yes, I can. 
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MS O’CONNOR:   Mr Willis, have you read exhibits A and B being a track 

change and clean versions of the updated provisions? 

 

MR WILLIS:   Yes, I have. 5 

 

MS O’CONNOR:   And can you confirm whether you support these provisions 

in all respects? 

 

MR WILLIS:   Yes, I do.  The main drivers from the Crown’s perspective in 10 

terms of its submission related to promoting the exercise of 

kaitiakitanga, clarifying the application of the other provisions, all the 

cross references in the Replacement Plan, clarifying whether and how 

the provisions apply to non-Māori land and also clarifying the activity 

built form standards, and in my opinion the revised proposal addresses 15 

those issues raised by the Crown.   

 

 In my opinion as well, the revised proposal gives effect to what is 

required through the Higher Order documents in the planning 

framework. 20 

 

MS O’CONNOR:   Thank you, Mr Willis, can you remain and answer any 

questions. 

 

JUDGE HASSAN:   Yes, Mr Conway. 25 

 

<EXAMINATION BY MR CONWAY [12.45 pm] 

 

MR CONWAY:   Mr Matheson, can you please confirm your full name is Alan 

Ross Matheson? 30 

 

MR MATHESON:   Yes, it is. 

 

MR CONWAY:   And you have prepared two statements of evidence in 

relation to this Proposal, evidence-in-chief dated 13 October and a 35 

rebuttal evidence dated 12 November? 

 

MR MATHESON:   I have, yes. 

 

MR CONWAY:   And your evidence-in-chief refers to your qualifications and 40 

experience which is set out in the previous statement of evidence? 

 

MR MATHESON:   It does. 

 

MR CONWAY:   Do you have any corrections to make to your evidence? 45 
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MR MATHESON:   No corrections. 

 

MR CONWAY:   And you therefore confirm it is true and correct? 

 

MR MATHESON:   Yes, I do. 5 

 

MR CONWAY:   In terms of the documents that have been spoken about, 

exhibits A and B, the track change and clean versions of the provisions.  

Were you involved in the preparation of those provisions? 

 10 

MR MATHESON:   Yes, I was. 

 

MR CONWAY:   Are you familiar with both documents? 

 

MR MATHESON:   Yes, I am. 15 

 

MR CONWAY:   And do you now produce those as exhibits A in relation to 

the tracked version, and B in relation to the clean version? 

 

MR MATHESON:   Yes, I do. 20 

 

<EXHIBIT #A - REVISED PROPOSAL - CHAPTER 4 - TRACK 

CHANGES 

 

<EXHIBIT #B - REVISED PROPOSAL - CHAPTER 4 - CLEAN 25 

VERSION 

 

MR CONWAY:   Thank you, could you now please comment on your views 

on those provisions generally before we get into the specifics? 

 30 

MR MATHESON:  Perhaps, sir, just reiterate all the comments that 

Ms Murchison and Mr Willis have made.  I have been the author of 

developing this chapter and confirm it was always the intention to 

provide a very enabling zone to allow mana whenua to exercise 

kaitiakitanga over their land.  Within the parameters, it sort of applied 35 

to all of us, some of (INDISTINCT 1.41) hazards and various things 

like that. 

 

 I sought to provide an objective in policy in rule framework that 

ensured future refinement of the zone could continue, and that is 40 

application could then be applied to other areas. 

 

 I was really wanting to get in place a policy framework which dealt 

with the arguments about papakainga now and that therefore from then 

on its application to other areas would be very much a Plan change.  45 
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We would not be going through these sorts of arguments yet again, yet 

again. 

 

 So that was always my intention with this. 

 5 

 I take full responsibility for preparing a number of different versions 

along the way to try and address the issues that have been raised by 

submitters.  There has been some criticism of that but I consider that to 

be part of my job as a professional planner, have an open mind, to 

listen to what people have to say to try and come up with some 10 

solutions which provide some way in which to get ourselves through 

sort of the various legislation, policy, land tenure issues that try to deal 

with individual landowners, the community, Māori landowners and so 

on, it has been quite challenge.  

 15 

 Perhaps just a little bit more background.  I have been involved in 

Papakainga developments from my early days in Whakatane over 30 

years ago where I acted for the council there, between ourselves and 

the Māori Affairs Department as it was then, we established the first 

marae Papakainga development at (INDISTINCT 3.24) Marae in 20 

Whakatane.  So my experience with this goes back quite a long way, so 

I have always tried to put these enabling provisions in place. 

 

 I consider that the initial approach that we put forward was an 

exceedingly enabling approach and I agree with the submissions that 25 

came forward that we really had failed to differentiate between the 

general land situation and the Māori land situation. 

 

 My first approach to addressing that was to propose the overlay, the 

reduced zone approach to deal with that, and I am now satisfied that the 30 

approach that we have now got in front of us in terms of appendix A 

and B, do give effect to really where we were always trying to get to in 

a better and refined way. 

 

 And I am satisfied that with some additional work, and I think we have 35 

noted those in bubble points and what have you through this chapter, 

that with some more work being the rules, the activity status will be 

very clear as to what does and does not apply and I am happy to talk 

you through those sections when we get to them. 

 40 

 So in that regard I consider where we have got to, I am satisfied that it 

meets all of the Higher Order statutory documents, I am satisfied that it 

also meets our section 32 analysis, I consider that where we have got to 

is – I have provided you with an updated section 32 which addresses 

the issue of Nga Hau E Wha being separated out and also the issue of 45 

trying to deal with this general versus Māori land.   
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  [12.50 pm] 

 

 So with some refinement I think that section 32 that you have got in 

front of you at the moment forms a good base to enable where we have 5 

got to to be adopted.  So that is my position, thank you. 

 

MR CONWAY:   Thank you, now, sir I am in your hands as to how you want 

to run this next part but I did have a suggestion if you wanted to hear it. 

 10 

JUDGE HASSAN:   Yes, what I generally had in mind subject to what you 

have got to say is I would have each of the Panel members ask 

questions and would indicate which of the experts they are putting that 

question to, whether they were asking questions of two of the same 

question or just one, they would say so in their question.  And then at 15 

the end of the process each counsel will have the opportunity to address 

any matters arising from the questioning of matters from their witness.  

How does that accord with what you had in mind? 

 

MR CONWAY:   Sir, I suspect it is more efficient.  I was going to suggest that 20 

they work through the provisions from start to finish but your way 

might well get us more to the points you are interested in quicker, so I 

am very happy to go with that. 

 

JUDGE HASSAN:   I think it probably will.  I am obviously aided by a pretty 25 

good Panel here, hence I do not have to ask much.  So well, maybe my 

earlier questions were too enthusiastic, who knows?   

 

 So I think we will run it in this way, so therefore if each of the Panel 

members could just bear in mind, if it is a question that might arise for 30 

another member of the experts team there, just to indicate that and 

follow that up, and once that round of questioning is done I will move 

to another Panel member and then we will determine whether we have 

exhausted our questions by the end of that. 

 35 

 Just starting with you, Dr Mitchell. 

 

DR MITCHELL:   Thank you, sir.  Good morning.  Perhaps if I could get your 

comments please first, Ms Murchison.  In particular I want to ask you 

some questions about objective 4.1.1 and policy 4.1.1.1 which are 40 

intrinsically related, then I would like to get comment from the two 

gentlemen.  

 

 You will have heard the questions that I asked yesterday of the 

customary witnesses about what a Papakainga in their mind actually 45 
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was, and they expressed the clear view that it was based on occupation 

first and foremost. 

 

 And I think helpfully you as a group have made some changes to 

objective 4.1.1 and policy 4.1.1.1 as a consequence of that by including 5 

some specific reference there to kainga nohoanga.   

 

 My question is, and putting he rules to one side, if you look at the 

objective and policy framework it would be at least feasible under 

objective 4.1.1 and policy 4.1.1.1 for Māori to say, “within this zone 10 

we want to build a casino to facilitate our social, cultural and economic 

welfare”, and I do not mean that in a pejorative sense at all, but because 

the provisions as drafted do not provide any primacy to the occupation 

part, do you think that the wording of those provisions might be able to 

better express that so that there is some primacy to the people returning 15 

to the land first and foremost, rather than that being an option along 

with using that land for social and economic advancement?  And I am 

not sure if I have explained the question clearly. 

 

MS MURCHISON:   I think I understand, if I can just clarify with you, so the 20 

driver is we live here and as a result of living here we may need 

economic, social, community facilities to facilitate the occupation, as 

opposed to this is a general development opportunity - - - 

 

DR MITCHELL:   Correct. 25 

 

MS MURCHISON:   - - - that might be isolating, separate from the living? 

 

DR MITCHELL:   Yes. 

 30 

MS MURCHISON:   Yes, yes I understand the question and in my evidence-

in-chief I talked about in my view that economic, social, community 

stuff is part and parcel of enabling ability to occupy the land and to live 

there and not be another commuter settlement of Christchurch.  So I 

agree that that is the way that in my mind the zone should work. 35 

 

 In terms of the question as to whether that is reflected in the objectives 

and policies adequately, I am just, it is - - - 

 

  [12.55 pm] 40 

 

DR MITCHELL:   It just seems to me that the housing is a for instance with an 

open objective in that policy rather than the fundamental driver of what 

I think the evidence is that they are meant to achieve. 

 45 
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MS MURCHISON:   I think there is probably an inherent presumption or 

assumption underneath that which is supported a little bit in the 

attachment to my evidence-in-chief, I had an explanation of what 

constitutes a Papakainga  Kainga Nohoanga just underneath the 

objectives - - - 5 

 

DR MITCHELL:   Sorry, but that is not quite my point. 

 

MS MURCHISON:   No, no, I know that is not your point, I suppose I was just 

trying to use that to explain to you that there was a bit of an inherent 10 

assumption behind I think all of us that living would come first.  I 

guess the question that you want answered is do you need that, and if 

so, how would you write it? 

 

DR MITCHELL:   Maybe need to be more specific, the enabling provisions of 15 

this zone, within Māori land aspects, make everything a discretionary 

activity.  It is not permitted or restricted discretionary.  So you look at 

objective 4.1.1 and you say, “We do not want to build any houses on 

this land at all.  We do not want the people to return to the land.  What 

we want to do is to build something that is a sensible thing for social 20 

and economic advancement”.  I read objective 4.1.1 in policy 4.1.1.1 as 

being particularly enabling of that concept.  I am not saying it is right 

or wrong, I am just saying that it would mean, and being a little bit 

flippant, it would mean that if Koukourarata for example decided that 

doing all the things that Mr Cunningham talked about what the people 25 

wanted to do was turned on its head and it said the best way to provide 

for social and economic welfare here is to build a casino and we will all 

go and live in Christchurch, my question would be, “Does not objective 

4.1.1 in policy 4.1.1.1 advance that proposition in quite an enabling 

way which I think goes beyond the intention of the zone? 30 

 

MS MURCHISON:   It certainly does not preclude it but I think that is 

probably the key thing – what the intention is of the zone – because it 

comes back to whether the zone is intended principally to provide for 

housing or is it intended to enable the utilisation of Māori land to 35 

provide for economic, social and cultural well-being of Ngai Tahu 

whānau? 

 

DR MITCHELL:   It is just that the evidential basis that we have heard – and 

that was why I was at pains to ask all the witnesses what the purpose of 40 

the zone was, and they were all quite adamant that it was based around 

occupation first and then these things spilling over from that, and it just 

seems to me – and that is why I am asking, why I am persevering with 

the point – it seems to me that that is not actually captured in what the 

objective and policy say, and I do not think that we as a Panel can rely 45 
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on what the intention of the zone is if it is not captured in words 

properly.   

 

 So what I really want to get, and I will get the gentlemen to comment 

on that in a moment, as to whether you think the flexibility or the way 5 

that the concept has been captured is actually quite correct as it stands.  

And if you think it does that is fine but I just want to understand your 

view, given the evidential basis that we are working with. 

 

MS MURCHISON:   Mr Matheson might be in a better position than me to 10 

answer the question of what was the intent behind the zone when the 

Council did the drafting, because I was not part of the additional 

process.  What I can say to you is that if the Panel’s view is that the 

zone should be primarily for the provision of kainga nohoanga, how 

then, with the associated economic development, then you could under 15 

objective 4.1.1.(a), after the words “provide for kainga nohoanga”, put 

“and associated” economic, social and cultural. 

 

DR MITCHELL:   Which is exactly what I did on my handwritten one.  And I 

am wondering if that actually, from your point of view, would capture 20 

both the evidence that we have heard on what the purpose of the zone is 

and your view as a professional planner, about how best to ensure that 

we do not create something unintended by using the wording that is 

there at the moment. 

 25 

MS MURCHISON:   I think if it is unintended then that is a way to deal with 

it.  I am not in a position to help you, sir, about whether that was 

unintended or not, sorry. 

 

DR MITCHELL:   All right, thank you.  It is the process, sir, to? 30 

 

JUDGE HASSAN:   Yes, I think Dr Mitchell, if you had a follow-up question 

on that of any other witness, then we will move to another Panel 

member.   

 35 

  [1.00 pm] 

 

DR MITCHELL:   I suppose the question would be, do you – given the 

questions I have asked of Ms Murchison and her suggestion about the 

economic and social and cultural wellbeing is to be associated with the 40 

papakāinga, do you believe that is an appropriate modification to make, 

given the evidence that we have heard from the cultural witnesses 

earlier? 

 

JUDGE HASSAN:   Mr Matheson. 45 
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MR MATHESON:   Thank you.  Just to clarify, the intention of the zone was 

not to put that refinement on it at all.  The intention was that the land 

would be used for whatever mana whenua wish to do with the land.  

That was very clear. 

 5 

 I did not want to create some sort of thing which sort of said, “Oh you 

had to get some houses in here first before you could do some farming” 

or you had to have houses before you could do some aquaculture 

development or whatever, I did not want that to happen at all, because I 

think that would – when you put in place the things in terms of the 10 

process under the Māori Land Court which you had evidence about, as 

well as the purpose of what the land is to be used for, I was not seeking 

to put that – from our point of view/Council’s point of view, we are not 

concerned as to what the land is used for, that is the whole purpose of 

giving kaitiakitanga back, and that is the purpose of it.  So I would not 15 

see any need to put that spin on it. 

 

 In terms of the questions yesterday about Ms Bennett – sorry today, in 

terms of sort examples of papakāinga where there is sort of economic 

development, now the only one I am really familiar with is the Iwi 20 

Kāinga Zone which is in Kennedy Bay/Harataunga, on the 

Thames/Coromandel, Ngāti Porou area, where I developed up the Iwi 

Kāinga provisions there. 

 

 Now in that instance, it is Ngāti Porou’s, there are very few people who 25 

live there but there is quite a thriving aquaculture industry going on 

there, so the purpose of that zone was to recognise that is what is there 

and that is the thing that would actually help encourage people to come 

back.  So it is the opposite of having the people come first, then things 

go with it, you actually need both to go together, so I was not seeking 30 

that distinction. 

 

DR MITCHELL:   Given the evidence that we have heard though from the 

customary witnesses - - -  

 35 

MR MATHESON:   Yes. 

 

DR MITCHELL:   - - - who have notwithstanding that intention of Council, 

and that is helpful clarification, I appreciate that, they tend not to have 

taken that approach from their evidence, and I am wondering whether 40 

you have a view on that? 

  

MR MATHESON:   No, in terms of – just, in terms of the Council’s point of 

view, I am not concerned as to how the land is developed, that is 

entirely up for them to determine. 45 
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DR MITCHELL:   Okay, thank you. 

 

JUDGE HASSAN:   Mr Willis? 

 

MR WILLIS:   Yes, thank you, I am mindful and this was given in evidence 5 

yesterday by Te Maire Tau around the purpose for which the reserve 

was set aside in the first place, place of residence and I guess in 

perpetuity and for mahinga kai, and I think I am comfortable those two 

reasons are I guess the principled basis behind the objective in what we 

are trying to achieve in the policies and I would be comfortable with an 10 

associated commercial activities as well. 

 

 But I think it is necessary to provide for other community activities as 

well to support that community. 

 15 

MR MATHESON:   All right, thank you, no that is helpful.  Thank you, sir. 

 

JUDGE HASSAN:   All right, Mr Daysh? 

 

MR DAYSH:   Yes, thank you, and initially this is a question for Ms 20 

Murchison, I am interested in the title of the objective 4.1.1 and the 

insertion of “rangatiratanga” and before I ask you some questions, I 

would quite like to refer the planners to the opening submissions of Mr 

van Mierlo, if we have those available I am interested in paragraph 68-

70 around the topic of “self-determination” - so I wonder whether the 25 

planners could just read through, there are four quite brief paragraphs, 

those paragraphs actually are on the screen and I will ask some 

questions after that. 

 

JUDGE HASSAN:   If the secretariat could just scroll down slowly thanks. 30 

 

  [1.05 pm] 

 

MR DAYSH:   Okay, so thank you, so Ms Murchison, are you comfortable 

with the position that certainly we have heard some customary 35 

witnesses that ideally, you know, self-determination/rangatiratanga, 

ability to control their own land without perhaps Council regulation is 

aspirational for Ngāi Tahu, is that your understanding? 

 

MS MURCHISON:   I could not comment on what the aspirational views are 40 

of Ngāi Tahu, sorry sir. 

 

MR DAYSH:   So I was asking if you have read the evidence? 

 

MS MURCHISON:   Yes. 45 
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MR DAYSH:   And Mr van Mierlo has said that, you know, in submissions 

that some of the customary witnesses perhaps have that view? 

 

MS MURCHISON:   I would not know if they take that view or not, sir. 

 5 

JUDGE HASSAN:   Well what does the evidence say? 

 

MS MURCHISON:   (INDISTINCT 1.29) pressed in this. 

 

JUDGE HASSAN:   Yes, well that is the purpose of the question, direct your 10 

attention to the evidence and answer the question please. 

 

MS MURCHISON:   I would have to read the evidence again – I am sorry I am 

not being difficult, I am just not quite sure. 

 15 

JUDGE HASSAN:   Well Mr Daysh may be able to put the question again, but 

you are expected to be appraised of the evidence as a planner, and to 

answer on that basis. 

 

MR DAYSH:   So have you read the evidence of the customary witnesses for 20 

Ngāi Tahu? 

 

MS MURCHISON:   Yes, I have. 

 

MR DAYSH:   And after reading that, do you agree with Mr van Mierlo that 25 

some of them consider that self-determination, the ability to control 

their own land without perhaps Council regulation would be their 

aspiration? 

 

MS MURCHISON:   I think it would be their aspiration but I do not think it is 30 

an expectation they can achieve that through this process. 

 

MR DAYSH:   Okay, excellent, thank you for that.  

 

 Right, and really just focusing on paragraph 70 of Mr van Mierlo’s 35 

submissions at having put that position for Ngāi Tahu based on that 

evidence that nevertheless it is acknowledge that such an outcome was 

beyond what can be achieved through the Replacement District Plan, 

do you agree with, it is a planner with that statement? 

 40 

MS MURCHISON:   Yes. 

 

MR DAYSH:   Okay.  So just having agreed that, do you see any problem with 

actually inserting the title “rangatiratanga” in the objective, because it 

is not actually – see it does not even follow through in the way that 45 
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self-determination is explained here, so I am not – yes, so really a 

question about how you see that title in the objective. 

 

MS MURCHISON:   I mean I think you – I am probably not the best person to 

answer the relationship between “rangatiratanga” and “kaitiakitanga”, 5 

that is probably a question for Ms Tuuta. 

 

 My understanding is that, for Ngāi Tahu you cannot have one without 

the other, but you are quite correct, in my view this plan has a format 

where it puts a title against each objective and policy.  I do not usually 10 

see that in plans.  The objective does not refer to rangatiratanga, so I do 

not think anything is lost in the Plan by removing it if you are not 

comfortable with it. 

 

 As I said Ms Tuuta would probably give you a much better answer than 15 

me but I suspect the reason why it is inserted is because of the notion 

that you cannot have true kaitiakitanga without rangatiratanga. 

 

MR DAYSH:   Yes, perhaps I think, you agree that the terms of just the 

objective and what it is framing up, kaitiakitanga’s not necessarily the 20 

right on its own, it does not cut the mustard either. 

 

MS MURCHISON:   Yes, that is correct, and if I recall it correctly that is why, 

because it was originally called “kaitiakitanga” but the original notified 

objective was quite specific and was based just around enabling 25 

kaitiakitanga, whereas obviously this one is broader than just that. 

 

MR DAYSH:   Yes. 

 

MS MURCHISON:   So “rangatiratanga” may not be the correct word but yes I 30 

agree with you, I do not think “kaitiakitanga” on its own quite does it 

either. 

 

MR DAYSH:   So look, I think I will leave it there, it is just such a strong term 

and perhaps the parties in closing could look at, just that wording issue 35 

and perhaps come back with some suggestions.  Thank you, sir for that. 

 

JUDGE HASSAN:   Thank you, Mr Daysh.  Ms Huria? 

 

  [1.10 pm] 40 

 

MS HURIA:   Kia Ora, Ms Murchison, with regard to policy 4.1.1.2A it talks 

about integration of land use with infrastructure in a manner 

appropriate to the site and development – may be this is also a question 

for Mr Matheson – but what does that mean and who decides that? 45 
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MS MURCHISON:   Yes, one of the difficulties when you have got a zone like 

this for such varied land use is that depending on – and such an 

enabling set of provisions for this sort of development – the level of 

infrastructure that you have maybe quite different, depending for 

example to be erected three or four houses, with your onsite effluent 5 

treatment disposal and stormwater disposal might be quite appropriate 

to a situation, where you were erecting a village for example, and you 

several community facilities where you might need reticulated - - -  

 

MS HURIA:   Yes, I see. 10 

 

MS MURCHISON:   - - - sewerage, and in terms of who would decide that, 

that would be up to the consent authority, so the Council when its 

issuing its consents for the – sorry, it is decided in two ways; first of all 

in terms of the standards that would come, the rules that will come 15 

across from the utilities and transport chapters to apply, and then if 

those rules are not able to be met, then the consent authority would 

determine as part of issuing a consent or a consented development with 

a standard that they would require. 

 20 

MS HURIA:   I see, no thank you for that clarification.  I do not know, do we 

need here from there, sir? 

 

MR MATHESON:   Perhaps just from the Council’s point of view, the purpose 

of the policy was to provide for the situation where depending on the 25 

development that was proposed, I was seeking to provide something 

which then did not immediately flick you to what is called the 

“Infrastructure Design Standard” I think that is the correct term. 

 

 Really what I was wanting to look is, and I think Dr Tau talked about it 30 

yesterday it was, different ways in which you could put servicing and 

infrastructure into this zone, so that we are not bound by the sort of the 

urban type infrastructure or even to the small settlement structure, so I 

was providing to prepare a policy which enabled through the consent 

process, something different to come through, and this sort of policy 35 

was seeking to provide something along those lines, so that was the 

background. 

 

MS HURIA:   Thank you very much, thank you, sir. 

 40 

JUDGE HASSAN:   Ms Murchison, I have got a couple of follow up questions 

and then I will ask a question of you Mr Matheson or a couple and then 

we may open up Panel members to see what follow up questions they 

would have in regard to your brief. 

 45 
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 Just coming back, Ms Murchison, to this question of the purpose of the 

papakāinga zone, if we could call it that for convenience, the other 

thing I picked up from the evidence was, I think it was – it might have 

been Mr Cunningham who made the first point about this, but then Ms 

Kipa also spoke about her own family associations with it, and both of 5 

them made a very clear point to me which is, that it is very much about 

mahinga kai as well, so in other words, I think somebody said, “There 

are two fundamental, very important things upon which everything else 

needs to be structured”, and the second was mahinga kai, so we must 

not lose sight of that. 10 

 

MS MURCHISON:   Yes. 

 

JUDGE HASSAN:   And I think I will leave the fine drafting of things as to, 

and associated and so forth, for the document to come back so I do not 15 

really have any further questions on that. 

 

 But in terms of your answer to Mr Daysh around kaitiakitanga which I 

took you to say, effectively Ngāi Tahu see that is integrally related to 

rangatiratanga.  So just in terms of exploring ways in which the 20 

planners might come back and refine that, I wonder whether the 

wording of the objective could be instead something like, 

“Kaitiakitanga as an expression of Rangatiratanga”. 

 

MS MURCHISON:   I could not answer you whether that would be culturally 25 

acceptable to Ngāi Tahu that is beyond my area of expertise, but I am 

sure we could address that in - - -  

 

JUDGE HASSAN:   Yes, well we can leave that to giving some further 

thought. 30 

 

MS MURCHISON:   I would have taken up with that, and if that is not 

appropriate, to provide another suggestion. 

 

JUDGE HASSAN:   All right, no that is fine. 35 

 

 Now my question of you, Mr Matheson, were really just in order to 

ensure that there are some matters that various submitters raised this 

morning and I wanted to make sure we had a clear understanding from 

you, for instance about some of these perspectives that people had and 40 

if I take Ms Cook’s further statement – do you have a copy of that 

document she presented this morning? 

 

  [1.15 pm] 

 45 

MR MATHESON:   I have now, thank you. 
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JUDGE HASSAN:   All right.  Could we go through each of those and could 

you give us a view and a perspective on each points, the first one about 

building height. 

 5 

MR MATHESON:   Yes. 

 

JUDGE HASSAN:   And I think her oral observations was, “We are not 

necessarily to oppose”, in fact she said she was – I think she 

acknowledged that she was happy to have it clear what the building 10 

height was and she asked a question around why the nine metre height 

was proposed here, can you help with that? 

 

MR MATHESON:   Certainly the caucusing that we are doing, yesterday of 

course we were moving from the zone as I suggested having no height 15 

and then we got the rural which it had a 7.5 metre height. 

 

 Where we had got to was that, between us we agreed that a maximum 

height of nine metres should apply.  Again although – and this comes 

back to the issue, Ms Murchison’s talked to you about, is that, it is a 20 

papakāinga zone with some rural activity in it, but what we are trying 

to recognise is, it is different to the rural zone. 

 

 So the one option to address the issue that Ms Cook has raised, of 

course, is to have the nine metre applying to the Māori land and the 25 

rural 7.5 metre applying to the balance general land which will be 

taking on that rural Banks Peninsula, so that is one option. 

 

 At the time we were putting this together, we were seeing the zone, 

perhaps trying to make it more of a whole and just differentiate it from 30 

the rural, and that was seen as one way of doing it. 

 

JUDGE HASSAN:  Right.  Well next on the matter of notification, and you 

might have heard - - -  

 35 

MR MATHESON:   Yes. 

 

JUDGE HASSAN:   - - - invite the lawyers to help a little bit on what the RMA 

provides by way of its default provision, in terms of special 

circumstances, I just wondered if you had any comment around 40 

whether that regime was enough in your view to deal with the issue of 

concern to Ms Cook or whether it needed to be further supported in 

some way by the expression of policy in these provisions? 

 

MR MATHESON:   Yes, my experience of giving consideration to that special 45 

circumstance, it is pretty limiting, it has to be quite special to get you 
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into a notification, particularly where you got a plan which is – and 

particularly this Plan here where we are trying to get notification down 

to the barest we can possibly get it to. 

 

 So I think in terms of putting the approach of this plan and that 5 

provision, in the Act, it is quite a big jump to get from something which 

is generally trying to say, “No written approvals, no notification and if 

there is it is very limited”, to then there is a special circumstance 

because someone might be able to see a big building in the landscape. 

 10 

JUDGE HASSAN:   But if we take - - -  

 

MR MATHESON:   It is very difficult, so - - -  

 

JUDGE HASSAN:   Yes.  But if we take that example for instance we have not 15 

yet heard and therefore we have not made any determinations on that 

chapter - - -  

 

MR MATHESON:   Correct. 

 20 

JUDGE HASSAN:   - - - so chapter 9, and am I right to understand that 

reserved on that matter for consideration in that chapter is also the 

question of what notification regime would apply where rules under 

that chapter are triggered? 

 25 

MR MATHESON:   Yes, that would be correct, yes. 

 

JUDGE HASSAN:   Right. 

 

MR MATHESON:   So in terms of where the approach we were seeking here, 30 

very much that the notification was (A) not needed in the first place, 

(B) where it was required, it was very limited to the immediate effect 

area, in most cases we seen that as being the adjoining property height, 

something like and approaching to setback, so that was where we got 

to. 35 

 

JUDGE HASSAN:   And are you satisfied that the regime provided for here is 

consistent with the theory of design for notification across the plan, 

generally? 

 40 

MR MATHESON:   Yes, it is. 

 

JUDGE HASSAN:   Thank you.  So I think – yes, so in terms of the next issue 

of concern that submitters are raising in regard to those that live in the 

community around Little River. 45 

 



 Page 150 

  

Ch4: Papakāinga Zone (Stage 2) Commenced 23.11.15 

 The first concern express here was around the – well one concern 

expressed by Ms Reeves and Mr O'Donnell – was around the removal 

of the concept, if I can call it, an Outline Development Plan, I know 

that is not quite the concept, but the loss of a formal requirement for 

that and the expression of their view being, that that was an instrument 5 

for coordination.  Ms Reeves referred to cycle ways and footpaths as 

part of that coordinated package of things, I think her and 

Mr O’Donnell probably also expressed a view that they wanted some 

sort of integration between the development of Little River as a 

community and the development of this land. 10 

 

  [1.20 pm] 

 

 Now, what is your view as a planner and as a Council Planner on those 

concepts and the need or otherwise for an Outline Development Plan. 15 

 

MR MATHESON:   Certainly from a planning point of view, of course the best 

thing you can do is integrate land use and infrastructure in community 

facilities, so you take that as the given. 

 20 

 But I do not see that that should get in the way of enabling other things 

to happen in the meantime; so that was what I was trying to do in terms 

of the overlay approach in the Outline Development Plan, was try and 

put in place something which provided for something to happen now, 

which would not prejudice what might come in the future. 25 

 

 The Outline Development Plan, we have used it very specifically for 

New Neighbourhood Greenfield areas, I think many people of the 

Panel on the Residential Hearing will have seen that coming through in 

that place.  So that is very clearly where we are seeking to identify 30 

where reserves are.  So there are very definite things that we know we 

are planning for and how they integrate infrastructure. 

 

 In terms of the Little River situation, I think I have covered that off 

reasonably well in my rebuttal evidence, and I would stick with that 35 

regardless of what has been said today, in that when you take into 

context land that is available, the restrictions through the Māori Land 

Court and so on, that I do not see that there is potentially a 

development that is going to occur in the papakāinga zone which is 

going to fundamentally create difficulties for whatever might come out 40 

of the master plan process. 

 

 Of course remembering the master plan process is a non-statutory 

process, and then what we need to do is take that through into anything 

which might be in the District Plan, and again I think you will have 45 
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seen that with some of the master plans for Sydenham and various 

suburbs around the city. 

 

JUDGE HASSAN:   Yes. 

 5 

MR MATHESON:   Where some elements of those have come through into the 

District Plan, otherwise they would be voluntary or other methods used 

to develop those. 

 

JUDGE HASSAN:   All right.  Thank you.  Now I don’t think I need to put 10 

those questions to either of the other two planners here, thank you.   

 

 Ms Reeves asked a question around the coverage requirement, and 

described that as being an anomaly by reference to what she understood 

applied to zoning in the Little River area.  Do you have a comment on 15 

that? 

 

MR MATHESON:   Yes, I do not see it as an anomaly.  The coverage is what 

is provided in the Banks Peninsula at the moment, it is also the 

coverage that applies in the – don’t quote me on this, the Rural Banks 20 

Peninsula and the Rural Banks Peninsula Residential site.  So again it 

goes back to the purpose of this zone, it is multipurpose of course and 

you have heard quite a bit of evidence around restrictions that are going 

to apply – natural hazards, whatever they are.   

 25 

 I have chosen so that 35 square metres comes from those other 

documents, but putting that to one side, my concern would be is that I 

am looking for a coverage which takes into account that for a lot of the 

land it is not going to be built on, there will other things happening 

there, it could be farming, it could be other activities that are being 30 

undertaken.   

 

 So the bit of land that you have got available that you can service and 

all the rest of it is going to be quite small within this bigger zone.  So I 

was not seeking that zone coverage would then, exactly as 35 

Ms Murchison says, you have got something enabling and then all of a 

sudden you find a rule that trips you up.  So this was intentional to 

make it reasonably enabling and that is why we chose the 35 percent, to 

recognise that where it applies we are dealing more perhaps in an urban 

situation rather than a purely rural situation.   40 

 

JUDGE HASSAN:   Okay.  Now, finally, so I think from me Mr Peebles 

indicated a preference that he had for a grandfathering regime for an 

existing title, which he had at 1.1 hectares, which he clarified to mean a 

regime that would allow for a dwelling to be constructed on a title that 45 

already existed in the area. 
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 And I think he explained his understanding to Ms Huria or it might 

have been to one of the other Panel members, that his position on 

compliance with regard to building construction was effectively 

restrictive under the existing plan.  Do you have any comment on what 5 

he was asking for by way of relief? 

 

  [1.25 pm] 

 

MR MATHESON:   Yes, I think in talking to Mr Peebles during the break, he 10 

had missed the attachment to my evidence where I introduced the 

overlay approach, which then changed him from being a house was 

permitted, and this goes back to the issue that was raised about – this is 

an enabling provision to enable mana whenua to return to the land, but 

it had inadvertently provided that to everybody in the zone. 15 

 

 So the attachment to my evidence put that overlay back in and he 

missed seeing that the overlay now applied to him, which reintroduced 

the Rural Banks Peninsula provisions.   

 20 

 I haven’t had a chance to exactly confirm, but my understanding is that 

it is a non-complying activity status in the existing Operative  Banks 

Peninsula District Plan to build a house on one hectare, and I will 

double check that for you.   

 25 

 And that sort of approach has been brought through to the Rural 

Hearing.  Now I haven’t caught up with exactly where that is at at the 

moment, because it is happening at the moment.  But certainly the 

Rural Chapter was seeking to introduce a very similar approach in 

terms of housing on small lots in that area.   30 

 

JUDGE HASSAN:   Okay.  Thanks Mr Matheson.  Now, I am going to hand 

back to Dr Mitchell to see if any there are any further questions.   

 

DR MITCHELL:   I do have a few.  I will just start and you perhaps tell me 35 

when to pass onto somebody else.   

 

JUDGE HASSAN:   Yes. 

 

DR MITCHELL:   I just wanted to understand – I understand how you divided 40 

– you have got one zone and you divided in two – into Māori land and 

other land, and that situation may change over time if general land 

becomes Māori land.   

 

 What I want to understand, if I could refer you to – this is to 45 

Mr Matheson firstly, in terms of rule 4.2.4 relating to the other land, 
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essentially the provisions there say for that other land, until it does 

become Māori land it is effectively rural land in terms of the activity 

status. 

 

MR MATHESON:   Yes. 5 

 

DR MITCHELL:   What I do not then understand, and I am not sure whether it 

is deliberate or an oversight, is that there is still reference to rule 4.2.5 

in the preliminaries to that permitted activity rule 4.2.4.1, and is it 

intended that there are two sets of development standards that apply to 10 

the other land, or is it intended to be as I thought it was, and that it is 

simply rural land for the purpose of the plan until it becomes Māori 

land.   

 

MR MATHESON:   So it is the second of those, it is essentially rural land until 15 

it becomes Māori land.   

 

DR MITCHELL:   So is the reference to rule 4.2.5 in the first paragraph of the 

permitted activity rule, is that correct, or should that be deleted? 

 20 

 Because the only specific activity standard is the relevant standards in 

the Rural Banks Peninsula Zone, which seemed to me to make sense, 

but I am confused as to why the reference is then the rule 4.2.5, which 

are the provisions that I thought applied to Māori land.   

 25 

MR MATHESON:   You are quite correct. 

 

DR MITCHELL:   Let’s not worry about the (INDISTINCT 3.53) is the rule 

4.2.5 not to apply to the whole of 4.2.4? 

 30 

MR MATHESON:   That is correct. 

 

DR MITCHELL:   Okay, thank you, that is helpful.  So that is the end of that 

topic.  Would you like me to carry on? 

 35 

JUDGE HASSAN:   Yes, I think if you just carry on Dr Mitchell.   

 

DR MITCHELL:   I don’t have too many more.  Going back to policy 4.1.1.3, 

again perhaps Mr Matheson start with you and see whether there is any 

issues around it, and leaving aside there is a bit of a drafting issue – I 40 

think there is a “there” in the middle of the second line, which should 

be “the”, but putting that to one side.   

 

 When it talks about “future development of future zoning for 

papakāinga” it is only predicated on the basis of it providing for social, 45 

cultural and economic wellbeing, whereas the policy framework for the 
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existing zoning, eg policy 4.1.1.1 is much more specific business and it 

does talk about mahinga kai, kainga nohoanga and so forth that we 

talked about earlier.  Is it the intention of policy 4.1.1.3 to be framed 

differently from 1.1 or should there be consistency in terms of what the 

enablement provision is for the two different areas, e.g. current and 5 

future? 

 

  [1.30 pm] 

 

MR MATHESON:   Yes, that is definitely the intention that policy 3 should be 10 

reflective of policy 1, that is just providing the same but somewhere 

else. 

 

DR MITCHELL:   So whatever we decided to do with policy 4.1.1.1 along 

with associated in reference to kainga and so forth, we should do the 15 

same to 1.3? 

 

MR MATHESON:   Correct. 

 

DR MITCHELL:   Thank you. 20 

 

MR MATHESON:   Thank you. 

 

DR MITCHELL:   It is just a question of clarification.  In terms of the, maybe 

refer to the red line version because it is easier to make the point, 25 

permitted activity rule 4.2.2.1, as Mr Conway mentioned is being 

deleted, and being incorporated into permitted activity rule 20 in the 

overall provision. 

 

 The deleted policy is quite specific; it talks about the village site, marae 30 

meeting place, recreation ground and so on and so forth but the rule 

that has replaced it does not use those words, it refers to on land held as 

Māori reservation for communal purposes under section 338 of the 

Te Ture Whenua Māori Act and any activity specified in the Gazette 

notice and any ancillary activity.   35 

 

 I guess my question is what is the relationship between the activities 

that were listed in deleted rule P1 and replacement rule P20.  Are they 

essentially the same? 

 40 

MR MATHESON:   Yes, they are, so there is a little bit of a difficulty with the 

way I have framed it is that place of cultural historical or scenic interest 

actually is not an activity as well so there is a bit of difficulty there. 

 

 So in our discussions yesterday we felt it was better just to refer to the 45 

section of the Act and take into the account the comments his Honour 
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made in terms of referring to an Act in an activity but basically it was 

seeking to ensure that whatever activity was specified in the Gazette 

notice was provided by the Plan so there was no double-up and it picks 

up on the comments you made yesterday as to what you become if you 

are not one of these things - - - 5 

 

DR MITCHELL:   I understand the reasons for precluding but there is nothing 

magical about – because I do not know what section 338 of the Te Ture 

Whenua - - - 

 10 

MR MATHESON:   No.  What you see in P1 is exactly - - - 

 

DR MITCHELL:   That is it, all right, thank you. 

 

MR MATHESON:   - - - what section 338 says, sorry. 15 

 

DR MITCHELL:   That is helpful, thank you.  And just finally, coming back to 

the notification provisions that his Honour asked you about before, my 

questions are a little different from that, have the planners – and I will 

ask you first, Mr Matheson, but the others may wish to comment – 20 

given any thought to either having two thresholds, and I am thinking 

specifically about height, that says if you are between nine and 

something else you have got something of a more limited nature than if 

you were greater than another number, that would be one scenario, or 

another scenario would be to say how many development controls it is 25 

that you exceed that might trigger something that was more restricted.   

 

 A, have you given any thought to that type of approach and if so does it 

have any merit or not in your view? 

 30 

MR MATHESON:   Certainly that approach in not only this chapter but every 

other chapter that has sort of come before you is that we have not used 

that approach of one or more, you suddenly become discretionary 

where we are satisfied with the restricted discretionary activity, if you 

can deal with it on one - - - 35 

 

DR MITCHELL:   Sorry, I was thinking more not in terms of activity status but 

just specifically in terms of notification. 

 

MR MATHESON:   Yes, so there is the option then, well there are a number of 40 

options you could use within, say, taking height for example, you could 

make height up to a certain amount permitted to control restricted 

discretionary and so on and then your notifications fall into that. 
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 So there is the option of restricted discretionary up to a certain height 

non-notified, then up to another height you become notified.  I would 

not want to see the activity change, the status change - - - 

 

DR MITCHELL:   Let us assume the activity status does not change. 5 

 

MR MATHESON:   Yes. 

 

DR MITCHELL:   But something that was 11 metres high might have a 

different notification threshold for something that was 15 stories high.  10 

Would that have any merit or not? 

 

MR MATHESON:   Well, it would have merit because then it would allow the 

process under the RMA to be undertaken where you can access well 

what are the effects of those and do you actually need to notify wider 15 

than the immediate, so it would provide for that flexibility, yes. 

 

  [1.35 pm] 

 

DR MITCHELL:   All right, thank you.  Did the other plans have any views on 20 

that? 

 

MS MURCHISON:   Can I comment on that, please?  Because I have though a 

lot about this too and I guess the question that I keep coming back to is 

what is the purpose of public notification as opposed to limited 25 

notification? 

 

 So if you are already limited notifying people who are directly affected, 

then presumably if you are going wider than that you are going to get 

people who want to make comments about the suitability of the 30 

development per se, in relation to the rural area so to my mind those 

two things go hand in hand.   

 

 I imagine it would be incredibly frustrating for submitters to submit on 

a notified application and want to talk about effects on amenity values, 35 

general character of the areas around land uses only to then have the 

Council’s discretion restricted and it cannot consider those matters 

anyway. 

 

 So I think they go hand in hand, if you want to open it up to general 40 

notification then to my mind that is also means you are opening up 

your matters of discretion to start looking at whether the development 

is compatible with the surrounding land uses and that of course then 

gets you into that dilemma we were talking about before about where 

and how do you make that judgement of how much is (INDISTINCT 45 

1.35) Māori versus how much is compatible with the rural land uses. 
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 I guess the other thing I was thinking about, if you did the other option 

of scale, you know, nine metres height then maybe you would not?  

How do you decide where you put it? 

 5 

 And height’s probably the easiest one to decide but I think about things 

like if you are going to do it, the scale of buildings in terms of floor 

area and things like that, where do you put those levels?  I guess what 

we end up doing is we end up making some judgements as planners 

around our rural amenity and again which, you know, how does that fit 10 

with (INDISTINCT 2.13)  Māori so I guess that is why I left that. 

 

DR MITCHELL:   Okay, no, that is helpful.  And presumably, I mean there are 

three restricted discretionary activity rules that apply. 

 15 

 The first two are both in relation to activities that would otherwise be 

permitted, so that is not opening the door to unforeseen things.  The 

one that might is RD3 which is anything that is controlled restricted or 

discretionary but then – at least superficially from my point of view 

because I have not analysed it in great depth – there is the cross 20 

referencing back to chapter 6 and 7 in terms of notification so I think 

you are saying by having that provision in RD3 that there is a threshold 

that allows for those provisions to determine how wide the net needs to 

be in terms limited notification, based on its effects.  Have I got that 

right? 25 

 

MS MURCHISON:   So RD3 has still got the non-notification rules on it. 

 

DR MITCHELL:   Yes, but – except in relation to chapters 6 and 7? 

 30 

MS MURCHISON:   Yes. 

 

DR MITCHELL:   Are you saying that the reference to chapters 6 and 7 

provide the scope, if you like, for expanding the net where it needs to 

be expanded? 35 

 

MS MURCHISON:   I think that is probably something that needs to be 

decided when we know which rules the Council deems are relevant out 

of those chapters and then at that stage it is probably a second look. 

 40 

DR MITCHELL:   All right, thank you.  And that is all I had, thank you, sir. 

 

JUDGE HASSAN:   Thank you, Dr Mitchell.  Mr Daysh? 

 

MR DAYSH:   Yes, thank you, your Honour.  Really just wanted to pick up 45 

one item that I think Ms Reeves raised as a technical planning question, 
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it was about – I think we covered the height and the maximum site 

coverage, she had a query about she felt there was no need for the 

recession plane provision within nine metres - - - 

 

MR MATHESON:   Perhaps if I can stop you there, she is quite correct in the 5 

rush to get this version finished last night you will note that the matters 

of discretion for that matter have been deleted but we in avertedly did 

not delete the rules that go with it. 

 

MR DAYSH:   All right, so do you accept that that is no longer needed, that is 10 

helpful. 

 

MR MATHESON:   Just to fill that in, we are satisfied that the 15 metre 

setback with the maximum height actually removes the need for the 

recession, hence why it is gone. 15 

 

MR DAYSH:   Okay, thank you.  I have a question about definitions and this is 

for Mr Matheson, I think in your rebuttal evidence you gave us a 

definition covering both Papakainga and kainga nohoanga and 

suggested that should be introduced into chapter 1 which I presume is 20 

where the definition sits, I am looking at page 9? 

 

  [1.40 pm] 

 

MR MATHESON:   No, that is not correct. 25 

 

MR DAYSH:   Right. 

 

MR MATHESON:   In the hearings on chapter 1, at that stage the evidence that 

was presented was that rather than having definitions of some of the 30 

Māori terms we would have a glossary. The difficulty, particularly with 

Papakainga, once you get that into a definition then you start to get into 

problems.  So what we have sought to do here is provide you with, and 

I have forgotten the name of the term, it is Māori terms and - - - 

 35 

MS MURCHISON:  Ngai Tahu terms or something like that, explanations that 

pertain to that. 

 

MR MATHESON:  - - - Ngai Tahu terms.  So the intention of that was that it is 

to assist but it is not to be used to restrict as a definition of what is to 40 

happen within the zone itself.  

 

MR DAYSH:   Right, so it is an explanation how the terms are - - - 

 

MR MATHESON:  It is, yes.  Ms Murchison, yes? 45 
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MS MURCHISON:   I will just help you there. One of the issues we had with 

the Plan when it was notified was, because of course with definitions as 

you know you like to keep them very short. 

 

MR DAYSH:   Yes. 5 

 

MS MURCHISON:  And for a lot of the Ngai Tahu terms, Tahu like to explain 

them in context and so none of those terms have been used as a rule to 

interpret or contribute to the understanding of the rule so we suggested 

that the glossary gave the ability to explain a little bit more in full what 10 

these terms meant and how they were used so people could understand 

them. 

 

MR DAYSH:   Sure. 

 15 

MS MURCHISON:  That’s how it came about. 

 

MR DAYSH:   So that explanation or those terms, they have already been dealt 

with in the chapter 1 hearings, they are already in front of the Panel? 

 20 

MR MATHESON: No, the ones in my rebuttal for Papakainga kainga 

nohoanga would be new.   

 

MR DAYSH:   Yes. 

 25 

MR MATHESON:  But if you go to the chapter, and there are a whole lot of 

terms in there, for example nohoanga is already in there, Māori, rahui, 

wahi tapu, a whole lot of those terms are all set out in there and I think 

that was attached to the evidence of Mr Timms as part of chapter 1. 

 30 

MR DAYSH:   Okay.  So you are saying there are some other terms as part of 

chapter 4 as well? 

 

MR MATHESON:  No, there are no other terms, they are all in chapter 1, 

which is where we have put these glossaries of terms. 35 

 

MR DAYSH:   Okay. 

 

MR MATHESON:   Definitions are in chapter 2. 

 40 

MR DAYSH:   Sure, right, I have just been trying to keep track of everything 

in terms of the package of paper that it has been recommended that we 

look at.  Obviously there is a chapter 4 rewrite, there are some other 

things that you are picking up on, on the way and this is, for example I 

have looked at that you think should be inserted in the chapter 1. 45 
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MR MATHESON:   Yes. 

 

MR DAYSH:  So I think for us at the end we would like to see the full package 

of new material that has been recommended by the Council and 

supported by the others including that explanation that – sorry I thought 5 

it was a definition but you have explained the difference. 

 

MR MATHESON:  My evidence was not clear on that matter so I understand 

your confusion. 

 10 

MR DAYSH:  Okay, thanks for that, that is helpful.  And again, just from a 

decision-making point of view, I am interested and I am looking at 

Exhibit A and the list of matters under policy 4.1.1.2 and over the page 

the last one that is still standing which is this outstanding natural 

landscapes, features et cetera, and there is a note there, I presume it is a 15 

note for us, that “the requirement for this policy will be reconsidered by 

the Panel as part of its further hearing of relevant proposals”.  So I 

presume that is just a road map note to us that we should not be 

agreeing with that or not until that hearing has been held? 

 20 

MR MATHESON:  Yes, that is correct.  Essentially we wrote this at the time, 

again apologies for the staged approach, but that was written at the time 

without knowing what was going to be in chapter 9 but really whatever 

is in chapter 9 which yes, this would apply to, if that is provided in 

there we do not need to repeat it in here. 25 

 

MR DAYSH:   Okay, so it is just a note to us. 

 

MR MATHESON:   It is a note, yes. 

 30 

MR DAYSH:   All right, and I think the same in Exhibit A on page 4 where we 

have this list of chapters that may or may not apply.  To be confirmed, 

is that do you think for us to confirm or for the Council to come back 

and confirm with the Panel? 

 35 

  [1.45 pm] 

 

MR MATHESON: No, it is for us to come back and that goes back to the 

understanding that we provide you with an agreed position, so perhaps 

it is to help out a little bit there.  Take for example chapter 6 which is 40 

general rules, so in there you have got noise, a whole lot of various 

other, those sorts of activities, setbacks from waterways, a whole lot of 

different rules in there. The intention would be for how this would 

work is that those rules, we would specify in here under how to use the 

rules, we would specify which one of the rules apply and then when 45 

you went to that rule in that chapter you will find the Papakainga noise 
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standard is x.  So the intention, going back to some comments that were 

made about are these rules or what are they, they are how to use the 

plan but the actual rule will sit in the chapter that it is. That is deliberate 

because then when you see our proposed new restricted discretionary 

activity number RD3, which is on page 10 of the colour version - - - 5 

 

MR DAYSH:   Yes. 

 

MR MATHESON:  - - - what we were seeking to do there is where you would 

have non-compliance with one of those standards that apply to the 10 

Papakainga zone, what I was seeking to ensure was any objectable 

policy that went with that particular matter also came through to be 

considered as part of that.  So that was how we had seen that working.  

I did not want to bring the rule in here, to the chapter, when it had no 

objective or policy framework to sit under.  So the intent here as we 15 

took earlier, is to ensure that the policy then flowed through to the rule 

and so on. 

 

MR DAYSH:   I think that is good linkage. 

 20 

MR MATHESON:   Okay 

 

MR DAYSH:   Noise was an example, I think you have raised it - - -  

 

MR MATHESON:   Yes. 25 

 

MR DAYSH:   - - - that there should be appropriate noise provisions - - - 

 

MR MATHESON:   Correct.  Yes. 

 30 

MR DAYSH:   - - - apply to the zone and I think everyone would agree with 

that. 

 

MR MATHESON:   Yes. 

 35 

MR DAYSH:  All right, look I do have one final question and this intrigues me 

a little bit.  Page 10 of the coloured version we will call it, Exhibit A.  

The reason in planning terms why plantation forestry is not a permitted 

activity, I would have thought perhaps it was a good activity on some 

of this land that might be of economic benefit but really I am again 40 

asking you first, Mr Matheson, and the others what the rationale for 

that is? 

 

MR MATHESON: This has been very widely debated in the Rural hearing 

going on in the other room of course, but the base is, there are a couple 45 

of bases to it. The main one is around wilding pines, so this ties into 
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that particular matter, as a permitted activity, then we have got very 

little control on how that plantation forest is undertaken and how it is 

managed. As a restricted discretionary activity then you can have 

controls or conditions around how that is managed, how it is harvested 

and those sorts of matters so that is the intention of it. 5 

 

 Essentially we will take the lead from what is happening in the Rural 

chapter, and bring that forward. 

 

MR DAYSH:   Okay, that is all I have.  Thank you very much. 10 

 

JUDGE HASSAN:   Ms Huria? 

 

MS HURIA:   Thank you, Mr Matheson the Exhibit A and B both refer to 

chapter 4, Papakainga Kainga Nohoanga zone.  Did I hear earlier the 15 

intention is just to call it chapter 4, Kainga Nohoanga zone but 

Papakainga was in there for - - - 

 

MR MATHESON: No, the intention is to call it Papakainga Kainga Nohoanga. 

 20 

MS HURIA: Oh, okay, okay, thank you.  This has been referred to before in 

this hearing, you did mention or you made mention in your evidence to 

the truncated timeframe for development of the zone meant that there 

was inability for Nga Runanga to undertake appropriate internal 

processes.  Do you think that that may be avoided in future through 25 

better relationships between the Council and Nga Runanga and if the 

Council applied more resources to the process? 

 

MR MATHESON:   I have to be careful how I answer this question.  I think in 

my rebuttal evidence, and my legal team actually calmed my evidence 30 

down a little bit for me, I was reasonably offended by the comment 

about lack of consultation.  We, and I have set that out in my evidence, 

there was - - -  

 

  [1.50 pm] 35 

 

MS HURIA:   Oh I am sorry, are you referring to Te Runanga’s comment? 

 

MR MATHESON:   Yes. 

 40 

MS HURIA: I am referring to the piece in your evidence around Nga 

Runanga? 

 

MR MATHESON:  So Nga Runanga, so I put that into context.  We through 

Nga Hanoi Kuratai Limited, they set up the Runanga Focus Working 45 

Group, which was representatives of the six runanga.  We worked with 
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them to develop all of the chapters that have come forward.  We 

worked with the runanga specifically to develop up this chapter. 

 

 And what I am saying in my evidence is that, and I think I said it in the 

beginning of my evidence, it was quite a novel sort of approach that I 5 

was proposing to them.  So there was a lot of thinking and talking they 

needed to do themselves. 

 

 I think the relationship is fine, but the process is too quick for some of 

those, the processes that have to go in behind the scenes to enable the 10 

runanga to be comfortable with what is happening, to then come 

forward and say yes, that is good, that is bad or whatever. So that is my 

position. I think the relationship is fine, the time frame and the process 

has caused us some difficulties. 

 15 

MS HURIA:   Was there more that could be done to assist Nga Runanga? 

 

MR MATHESON:   The Council funded the Runanga Focus Working Group, I 

cannot tell you how many hundred thousand dollars that was, but we 

funded that group to do its work.  Could we have funded it more?  Yes, 20 

obviously we could have funded it more, we were not asked for more.  

But that was the Council’s commitment was that funding of the group, 

and we also paid for Mahanui Kuatai group to do the work as well. 

 

MS HURIA:   And so you are comfortable that the human resource, you know, 25 

the expertise that lies within Council, there was enough to facilitate? 

 

MR MATHESON:   Yes, yes. 

 

MS HURIA:  Okay, thank you. One more question for me, which is you 30 

mentioned that the chapter, within this chapter you sought to be 

enabling, within the parameters applying to everyone, has there been 

any discussion about how and/or whether those parameters fit within 

the concept of self-determination for Māori and Tikanga Māori? 

 35 

MR MATHESON: That’s quite our discussion quite a bit yesterday.  There are 

some aspects of, not using natural hazards as an example, the technical 

information and the knowledge around the highly technical issue about 

risk and geotechnical issues, that is hard for anybody to hold or to be 

able to understand how to apply that in a different way.  40 

 

 So in terms of some things, yes it is fine for that to be given away.  But 

from my point of view there are some things where actually the 

knowledge that is held somewhere else actually assists you in terms of 

exercising that.  It is not trying to say we know better or anything like 45 

that, it is just saying there is a body of information over here which 
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could actually help you better than just leaving it up to you to try and 

sort it out yourself.   

 

 That was the purpose of it, it was not in any way. 

 5 

MS HURIA: So things like internal boundary setbacks, road boundary 

setbacks? 

 

MR MATHESON:  Internal boundary setbacks where it is joining general land, 

as Ms Murchison said, yes, that is your neighbour, you need to have 10 

some relationship.  So that is taken as a given.  Certainly try to seek 

that the Council does not get involved in stuff it does not need to get 

involved in. 

 

MS HURIA:   Okay, thank you, thank you, sir. 15 

 

JUDGE HASSAN:  Now, Dr Mitchell I think you had a further question? 

 

DR MITCHELL:  I just had one question that I forgot to ask, and it is the 

question I have asked I think at every hearing that I have sat on, and 20 

that is about the use of controlled activities.  There are no controlled 

activities at the moment.  It seemed to me at least on its face that the 

list of permitted activities within Māori land are quite circumscribed, 

they are modest in scale just by definition of what the activities are.  

And I am wondering whether any thought had been given in relation to 25 

what is currently RD1 and RD2, which are activities that are otherwise 

permitted, but for infringing development controls, whether given that 

the purpose of these provisions is enablement, whether a strong 

enablement signal would be better given by making those activities 

controlled activities, rather than restricted discretionary.   30 

 

  [1.55 pm] 

 

 And I am particularly referring to RD 1 and RD2 in rule 4.2.3.2.  

Perhaps Ms Murchison, you might have comment on those? 35 

 

MS MURCHISON: It is not something that I have given a lot of thought to 

because we have obviously tried to accommodate the Council’s plan 

format that they prefer. Where most of the standards that you reach, 

particularly the activity status standards in RD1 and the built form 40 

standards, will potentially result in, or could potentially result in an 

adverse effect on your adjoining property owner. 

 

 If you make it a controlled activity my understanding is you cannot 

decline the activity that was essentially provided for, so that obviously 45 

gives a consenting authority some limitations, which I suspect is why 
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Council has preferred the RD route, because you do not get into that 

difficulty about whether you are actually imposing conditions than 

what is applied for. 

 

DR MITCHELL:   We have heard lots of well beaten tracks. 5 

 

JUDGE HASSAN:   It is a well beaten track this one. 

 

DR MITCHELL:  Yes, a very well beaten track.  I am asking you from 

position, your professional view, what your view on that is? 10 

 

MS MURCHISON:   Honestly, I do not think I have given it enough thought to 

be able to answer you directly.  I am happy to go away and consider 

that and legal counsel can respond to the Panel. 

 15 

DR MITCHELL:  Okay, no, that is fine.  Mr Matheson, do you have any view 

on that? 

 

MR MATHESON:   I need to be careful again in answering this.   

 20 

DR MITCHELL:  If it is just something that you collectively can take away 

and come back on that is probably equally appropriate. 

 

MR MATHESON:  Certainly, the issue with the controlled activity, well there 

are a number of issues, is that it then starts to, as Ms Murchison was 25 

starting to allude to, is that particularly in say, for example, of height or 

whatever, you then immediately have to think, oh God, we cannot turn 

it down so we are going to have to put a limit on, which then flicks you 

into another activity status. 

 30 

 In terms of making the plan simple, straightforward, I was really trying 

to head down Whangarei type of approach, where either you are 

permitted or you need a consent, that was sort of the idea. 

 

 The other number of drivers there, I was very much pushing my team 35 

to get things to permitted level as much as they possibly could.  As a 

planner I tend to find a controlled activity can be a little bit lazy, oh it is 

just a consent for a controlled activity. 

 

 But having said all that, for some things, yes, the controlled activity 40 

could be enabled, a setback, you can only go to the boundary.  So in 

some instances it is just quite helpful to use that approach. It just causes 

some difficulty for some of the other standards where it then purports 

to put a limit in to make it work.   

  45 
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DR MITCHELL:  Yes, or to the extent that the parties think that has got merit 

as a suggestion? 

 

MR MATHESON:   Yes. 

 5 

DR MITCHELL:   Maybe that might - - -  

 

MR MATHESON:   Can look at that. 

 

DR MITCHELL:  - - - work its way through, what we get in closing.  Thank 10 

you. 

 

JUDGE HASSAN:  Now I suppose coming back on that, we would need to 

know what the matters of control were. 

 15 

MR MATHESON:   Yes, that is correct. 

 

JUDGE HASSAN:   And that would require some care.  I think my other Panel 

members might be finished.  I had one remaining question, and it is on 

page 10, and it dates back to the question I asked you, Mr Matheson, 20 

regarding chapter 9 on landscape.  And I see that provision there about 

not requiring written approvals and not publicly or limited notified.  

You would have heard the discussions from submitters, particularly Ms 

Cook, in regard to matters to do with wider landscape. 

 25 

MR MATHESON:   Yes. 

 

JUDGE HASSAN:  But perhaps Ms Murchison, I understand, perhaps I should 

ask you first because I think your clients position might be that to have 

a reasonable flexible approach to the landscape treatment from 30 

comments that Mr van Mierlo made earlier, I guess on the basis that the 

Panel has not made any decisions on the landscape, cultural and natural 

heritage chapter. What is your view about whether or not we can 

actually make any provision now for non-notification under the concept 

on page 10, whether that has to be reserved until we hear it. 35 

 

  [2.00 pm] 

 

MS RANDAL:  My preference, sir, is be that that is reserved until you hear 

and decide, in the same way as your other placeholders. 40 

 

JUDGE HASSAN:  Yes, all right, and I take it that is your view, Mr 

Matheson? 

 

MS MURCHISON:   Yes, it is. 45 
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JUDGE HASSAN:   All right, well thank you very much.   

 

 Now, so questions arising.  I will just check with counsel on that.  

Starting with you Mr van Mierlo? 

 5 

MR VAN MIERLO:   No, nothing arising, sir. 

 

JUDGE HASSAN:   All right, Mr Randal? 

 

MR RANDAL:   No thank you, sir. 10 

 

JUDGE HASSAN:   All right, Mr Conway? 

 

MR CONWAY:   No, nothing from me.  All right, okay.  Well finally, thank 

you again for the significant work that you have done together, and I 15 

think it has been most constructive and most helpful to us.  So we 

appreciate it, thank you. 

 

<LYNDA MURCHISON WITHDREW [2.00 pm] 

 20 

<ANDREW WILLIS WITHDREW [2.00 pm] 

 

<ALAN MATHESON WITHDREW [2.00 pm] 

 

 We will shortly adjourn, but just in terms of, Mr Conway you coming 25 

back, would you be thinking about a sequence, for instance starting 

with an updated set of provisions which would be circulated to us and 

other submitters in order for the submitters to then be able to put their 

closing comments in before the Council puts its final closing in front of 

us.  Is that how you see it in writing? 30 

 

MR CONWAY:   Sir, that sounds sensible, particularly in light of the matters 

raised and the questions in this last session to enable some of those 

items to be tidied up.  

 35 

JUDGE HASSAN:   Yes. 

 

MR CONWAY:   I am conscious that that will result in another email going 

out to submitters with versions, but I suspect that is unavoidable, and 

hopefully it ends up being helpful. 40 

 

 So that is what we will do.  Do you have a preference of whether that is 

shown with further tracking or - - - 

 

JUDGE HASSAN:   Yes, I think it probably is helpful for people to see it in a 45 

tracked form.  So perhaps a tracking update on the most recent iteration 
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I think probably would be good.  I will leave it to your judgement as to 

how you design that, but at least it helps people to see what has been 

updated since they last saw it.   

 

 And I would envisage that you can determine what is a sensible 5 

timeframe, and you want to have a bit more time for discussion and 

refinement, and we don’t intend to stand in the way of that.  If you 

could just give us consideration to the mechanics of that and lodge a 

memorandum proposing a timetable after you have discussed with 

other counsel.   10 

 

MR CONWAY:   Thank you, sir, we will do that. 

 

JUDGE HASSAN:  Okay.  All right, well thank you very much everyone for 

your constructive participation.  Mr van Mierlo? 15 

 

MR VAN MIERLO:   Yes, sir.  Sorry, there was just one final matter I will just 

raise.  I have to foreshadow that in the event that Ms Heppelthwaite did 

not make herself available for evidence, that I would be making an 

application to have her evidence struck out.  Now I wonder if I might 20 

just address you on that briefly now, sir. 

 

JUDGE HASSAN:   Yes, well my preference would be on that, I think is if you 

could address by way of a written memorandum, served on Ms 

Heppelthwaite’s clients, so that they would be given opportunity for a 25 

response, suggesting a timetable for that. 

 

MR VAN MIERLO:   Yes. 

 

JUDGE HASSAN:   And we will deal with it on the papers. 30 

 

MR VAN MIERLO:   Certainly, thank you. 

 

JUDGE HASSAN:   All right, thank you very much.  Well thank you everyone 

for you constructive participation in this process, thanking in particular 35 

for the experts and counsel, and also for the submitters who have come 

along, taken the trouble to be here and participate and generally helped 

us.  So we thank you all very much.  Matters are now adjourned.  We 

will wait for the memoranda to come in from counsel on those matters 

and a minute will issue on matters that we have to make directions on.  40 

 

MATTER ADJOURNED AT 2.03 PM ACCORDINGLY 

 

 


