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DAY 5 – 22 OCTOBER 2015 

 

  [10.00 am] 

 

SJH:   Yes, good morning.  Just for the record we will note that this is a slightly 5 

different constituted Panel for commercial 2 to deal with the matter 

relating to Mr Knight who is the husband of Panel member Jane Huria 

and the chairman, Judge Hassan, has also recused himself because that 

particular firm has a management contract in relation to a rental 

property.   10 

 

 This, to put it mildly, is very, very difficult for this Panel and extremely 

inconvenient.  I think it is conceded Mr Hughes-Johnson, is it not, that 

this is a submission that should have been made on residential 1? 

 15 

MR HUGHES-JOHNSON:   Yes. 

 

SJH:   So what basis would there be for allowing a submission this late in the 

piece? 

 20 

MR HUGHES-JOHNSON:   Well, it is really - - - 

 

SJH:   And how is this different from dozens, not dozens but a number of other 

people whose late submissions were not accepted? 

 25 

MR HUGHES-JOHNSON:   Well, on the first point, sir, in my written 

submissions I have submitted that the Panel does have jurisdiction 

given that the submission was made in relation to the third phase. 

 

SJH:   There is a difference between jurisdiction and whether as a matter of 30 

principle at this stage it should be granted. 

 

MR HUGHES-JOHNSON:   Yes, well, I am assuming from the tenor of the 

minute that came out that what the Panel is concerned about is 

clause 13 of the Order and whether or not the Panel considers that 35 

changes are needed to deal with matters that are in a material way 

outside the scope of the proposal as notified.  In other words that I have 

come here today apprehending that that is the hurdle that I am being 

asked effectively to address. 

 40 

 Now, the first point though is that if consistent with the submission 

which I made, the submission in relation to stage 3 was a proper 

submission and did found jurisdiction to this Panel to deal with the 

particularly matter, namely the rezoning of this particular site, well then 

of course there is no need to have recourse to this. 45 
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SJH:   Stage 3, this is stage 2. 

 

MR HUGHES-JOHNSON:   Stage 2 I mean, sorry, sir.   

 

SJH:   Was this submission in time? 5 

 

MR HUGHES-JOHNSON:   This submission, sorry, may I just consult my - I 

am talking about stage 2 of course.   

 

SJH:   Yes. 10 

 

MR HUGHES-JOHNSON:   Stage 1 I accepted in chambers that it would have 

been preferable for a submission to have been made in relation to 

stage 1, I accept that, but of course then this particular difficulty we 

have got now would have been obviated.   15 

 

 The question then becomes though whether in relation to the stage 2 

submission, and I am sorry I said stage 3, the stage 2 submission there 

is jurisdiction.  Now, in my written submission I developed the 

submission that the overlay makes the difference and that that 20 

effectively opens the door.  I accept that that is not a straightforward 

argument, it is addressed in those submissions of mine and I will be 

guided by you, sir, as to whether you want me to - - - 

 

SJH:   So what was the closing date for stage 2 submissions? 25 

 

MR HUGHES-JOHNSON:   It was within time for stage 2.   

 

SJH:   Right. 

 30 

MR HUGHES-JOHNSON:   It is not out of time in relation to stage 2.  The 

issue is whether there should have been a submission in relation to 

stage 1. So it is not a question of allowing it in relation to stage 2, it is 

already there in relation to stage 2 because it is in time.  The question is 

whether or not it should have been lodged in stage 1 and I have said, 35 

yes, clearly it would have been much preferable that it had been lodged 

in stage 1, but that does not affect the question of whether or not in 

relation to stage 2 that this Panel has jurisdiction to grant the relief 

sought. 

 40 

 But if the Panel forms the view that given that there was no submission 

in relation to stage 1 and that stage 2 was too late, then there is 

reference, I am relying upon of course clause 13 as I say which is what 

I expected to be dealing with today. 

 45 

  [10.05 am] 
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SJH:   So the difference you would say from anywhere else is this overlay 

along Riccarton Road? 

 

MR HUGHES-JOHNSON:   Yes, that is essentially it, and I have developed 5 

that argument.  The underlying zoning did not change and my friend 

will no doubt argue, if it is needed to be argued, “Well, the underlying 

zoning did not change, it remained the same, all that happened was an 

overlay was put on”.  But I have submitted in my submissions that in 

substance that did make a difference because it introduced effectively a 10 

commercial element into that particular site and in all the other sites 

along there which opened the door for someone to come along and say, 

“Well, all right, that may be okay but I would like the site to be 

rezoned”.   

 15 

SJH:   Is that accepted by the Council, Mr Winchester? 

 

MR WINCHESTER:   Well, not in substance, sir, but I do accept that the 

addition of the overlay definitely changes the status quo in terms of the 

underlying residential zoning, it introduces another planning element to 20 

it.  I think the consequence of that then is that going a step further, as 

this submission has, and seeking full commercial zoning rather than 

rezoning in accordance with the overlay raises the question of whether 

the submission is on the stage 2 proposal.   

 25 

 And in my submission the pathway here, if the Panel wants to consider 

the proposal, is clause 13.4 in that it says, “If the Hearings Panel 

considers that changes are needed to deal with matters that are in a 

material way outside the scope of the proposal as notified…” and I 

think the proposal as notified is the stage 2 commercial industrial 30 

proposal, “… and to deal with submissions on it the Panel must direct 

the Council to”.   

 

 So that then requires the Panel to consider the submission on its merits 

and make a determination on its merits in terms of then opening up that 35 

clause 13.4 pathway.  But I suppose the submission - - - 

 

SJH:   It does not actually say we need to make a decision on the merits. 

 

MR WINCHESTER:   No, it does not. 40 

 

SJH:   It is a little difficult to see the prejudice here anyway. 

 

MR WINCHESTER:   And I accept that point, sir. 

 45 

SJH:   Because there is a resource consent in place. 
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MR WINCHESTER:   Yes, I accept that point and I was probably going too far 

to say making a determination on the merits, really I suppose the 

threshold is lower, you need to consider that changes are needed.  And 

that would then require the Panel to consider whether the overlay was 5 

sufficient or the status quo was sufficient in terms of stage 2 

commercial industrial or whether the submission and the substance of 

the submission has merit such that it should then be renotified. 

 

MR HUGHES-JOHNSON:   Sir, I would be content for the Panel to look at the 10 

merits of the matter in the context of clause 13 but the concern I have 

got about that of course is that to get to clause 13 there is this 

jurisdictional issue which I have already said as much as I can say 

about in my written submission.  So the first - - - 

 15 

SJH:   Well, I think Mr Winchester has gone a fair way to conceding that the 

overlay impacts.  The problem is, and I hope your client is fully aware 

of the difficulties he created for the Panel here, Mr Hughes-Johnson, it 

really is unacceptable.  The problem is this is a whole process, there is 

a residential 1 decision about to be delivered, this could impact on that.  20 

It is holding up the rest of today with this stuff all because somebody 

did not act in time.  That is the simple fact of the matter. 

 

MR HUGHES-JOHNSON:   There has been one other development I should 

properly tell you about and that is that in chambers there was an 25 

indication of opposition to the - - - 

 

SJH:   We have read the evidence so we understand that.  Let me just consult 

here for a moment. 

 30 

  [10.10 am] 

 

 Look I think the Panel members, we are all in agreement on this, the 

appropriate course is to simply reserve our position on the jurisdictional 

point and the section 13 of the Order in Council point and we will hear 35 

the evidence without any prejudice to the decisions we may make and 

we will test that evidence because I think the Panel members have a 

number of questions for the witnesses. 

 

MR HUGHES-JOHNSON:   Yes, thank you. 40 

 

SJH:   You do not see to cross-examine at all? 

 

MR WINCHESTER:   No, sir. 

 45 
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SJH:   Well, I think we may wish to question Mr Stevenson as well as on some 

of these matters because there are a number of matters need to be 

tested, so I think just go ahead and call your evidence on that. 

 

MR HUGHES-JOHNSON:   Thank you.  I call Mr Knight. 5 
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<IAN MURRAY KNIGHT, sworn [10.11 am] 
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<EXAMINATION BY MR HUGHES-JOHNSON [10.11 am] 

 

MR HUGHES-JOHNSON:   Yes, Mr Knight, your full name is Ian Murray 

Knight, you reside in Christchurch and are a company director? 

 5 

MR KNIGHT:   Yes. 

 

MR HUGHES-JOHNSON:   Would you please read your evidence starting 

from paragraph 1. 

 10 

SJH:   Well, no, it is a highlights package, it is likely anyone else’s evidence, 

there is no special treatment and the witnesses should be ready to give 

us a highlights package of their pre-read evidence, Mr Hughes-

Johnson. 

 15 

MR HUGHES-JOHNSON:   Well, Mr Knight, you are familiar with your 

evidence and you have read your evidence? 

 

MR KNIGHT:   Yes, I have. 

 20 

MR HUGHES-JOHNSON:   Would you please just highlight to the Panel the 

particular matters that you wish to emphasise. 

 

MR KNIGHT:   Sure. 

 25 

MR HUGHES-JOHNSON:   As briefly as possible. 

 

MR KNIGHT:   The fact of course is that we have been in business there since 

1966 as a real estate agent and auctioneer and valuer.  The building 

prior to that was continually used as a commercial enterprise, as a dairy 30 

and then latterly a dairy and a café since its inception.  There has been 

no change in activity since the time that we have been there.  The 

Council allowed us to build a new addition to the building in 19, in my 

notes here somewhere - in 2011 we built it.  The consent was 2007.  

The building next door, 3 Clyde Road which we also own was given a 35 

commercial consent for a dental practice in the same period and we 

have enjoyed business over there say for a considerable length of time 

on a commercial basis.  Is that sufficient for the summary? 

 

MR HUGHES-JOHNSON:   Yes.  Now, one matter, in attachment 1 you 40 

indicate the types of activities, attachment 1 to your evidence, there is a 

plan – may I approach the witness? 

 

MR KNIGHT:   Oh, sorry, yes, indeed. 

 45 
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MR HUGHES-JOHNSON:   Attachment 1.  Now, on the corner immediately 

opposite your property you have shops there I think, what is in fact 

happening there at the moment? 

 

MR KNIGHT:   The shops contain a travel agent, a swimming pool enterprise, 5 

a motor mower repair shop and just latterly Mike Pero Real Estate 

Agency. 

 

MR HUGHES-JOHNSON:   Thank you.  And that is immediately on the other 

side of Clyde Road? 10 

 

MR KNIGHT:   That is exactly right. 

 

MR HUGHES-JOHNSON:   From where you are, thank you.  Are there any 

other matters that you wish to emphasise to the Panel? 15 

 

MR KNIGHT:   Just the fact that it is a third generation family business which 

has operated there, as I said, since 1966.  We feel that we are long-

established there and there is no way in normal thinking that the 

premises would actually return to anything resembling residential as 20 

the majority of the area, including across the road, which is Ilam 

Toyota, is now zoned Industrial G.  There are new developments of 

shops on the corner of Euston Street and Riccarton Road, which is 

substantial development.  Further down is a carpet broker which also 

owns a series of buildings adjacent to it which are heavily residential as 25 

rental site.  

 

  [10.15 am] 

 

 On the other side of Riccarton Road there is a long-established block of 30 

retail shops which has eating places, dairies and hairdressers and other 

bits and pieces like that.  There are motels immediately to the south of 

our building which join a whole line of motels which is actually taking 

over Riccarton Road as they progress down the road.  So basically the 

area is an area which has a long-established commercial aspect to it and 35 

it seems quite unlikely that anybody would actually want to live in an 

area surrounded by such activity. 

 

MR HUGHES-JOHNSON:   Yes, thank you.  Just stay there and answer 

questions, thank you. 40 

 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:   Hello, Mr Knight.  Can you just tell me, if you know, the 

ground floor area of your expanded business or the total area? 45 
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MR KNIGHT:   It is a substantial building now since the addition so I think it 

is probably, I am actually guessing 4,000 square feet or something like 

that in area.  Now, it is on two levels, the majority of the ground floor 

and an upstairs function, auction, whatever room and an office up there. 

 5 

MS DAWSON:   And the upstairs is just above the new part? 

 

MR KNIGHT:   It is above the new part, that is correct, yes.  There is car 

parking that goes with it in accordance with that. 

 10 

MS DAWSON:   I know that you have said that you want to stay there, you 

have got no intention of moving from these premises, you obviously 

just recently expanded it, but I mean in the long-term, say for some 

reason you either wish to cease operating this business or move, I mean 

what sort of uses would you see this site being suited to in this 15 

environment? 

 

MR KNIGHT:   If that was the case, as I said before, it is now the third 

generation, my brother’s son has joined the company, so third 

generation now.  If that did occur next door is an orthodontist and 20 

something along those lines would probably be satisfactory in the 

thing.  It is obviously and I think (ph 3.17) we would still own the 

premises, we would like keeping the property, and it would be 

something that we would regard as fitting for the area and less impact 

situation, perhaps a medical or something like that if that was the case. 25 

 

MS DAWSON:   But just to make sure I am clear, your submission does not 

cover the Ilam Orthodontics? 

 

MR KNIGHT:   No, it does not. 30 

 

MS DAWSON:   It is just to look at the change of zoning for the site of your 

real estate premises? 

 

MR KNIGHT:   That is correct, yes. 35 

 

MS DAWSON:   I am sorry, you rattled off the – sorry, I was not probably 

listening properly, the premises that are on the other side of Clyde 

Road, I know there is the lawnmower service and sales has been right 

on the corner there for as long as I can remember. 40 

 

MR KNIGHT:   That is correct. 

 

MS DAWSON:   But there are other shops sort of in the back in that same 

complex, did you say the Mike Pero? 45 
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MR KNIGHT:   Yes, adjacent to that complex, (INDISTINCT 4.19) was there 

largely longer than we have been and his son now runs that, so that is 

strange again, it runs in the area.  The adjoining area next to that is a 

carpet broker and he owns three or four properties there which he has 

put additional properties on the back of and the Bridge Club runs 5 

between those two areas here.  So it is the carpet broker, the Bridge 

Club and then these rental - - - 

 

MS DAWSON:   But in that little group of shops where this lawnmower sales 

is. 10 

 

  [10.20 am] 

 

MR KNIGHT:   Yes. 

 15 

MS DAWSON:   There are other shops? 

 

MR KNIGHT:   Oh, behind it, the lawnmower one on the Clyde Road side? 

 

MS DAWSON:   Yes. 20 

 

MR KNIGHT:   That is a substantial residential leased accommodation block. 

 

MS DAWSON:   Okay.  So that whole building on the corner, on whatever it 

is, the east or north - - - 25 

 

MR KNIGHT:   The one that is marked “Poolside” is it? 

 

MS DAWSON:   Yes, is that whole building the lawnmower place or is it - - - 

 30 

MR KNIGHT:   No. 

 

MS DAWSON:   - - - so a pool, pool services? 

 

MR KNIGHT:   At the end there where it says Pioneer Pool Services, that is 35 

there, and next door to that is a travel agency, the corner now going 

round the bend there, that is now Mike Pero Real Estate, and then the 

lawnmower area is under the more shinier roof. 

 

MS DAWSON:  Okay, all right, thank you, so there is a group of little 40 

businesses there. 

 

MR KNIGHT:   Yes there are. 

 

MS DAWSON:  All right, thank you very much, that is all my questions 45 

thanks. 
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MR KNIGHT:   Thank you very much. 

 

SJH:   Stage 1 was notified, this was residential, why were no steps taken by 

the directors of the business? 5 

 

MR KNIGHT:   Well this is I suppose where the layman comes into it rather 

than the professional.  We have looked at it, my brother in particular 

looked at it and we could not really decide whether we fitted into 1 or 2 

at that time and there was confusion with this, and we looked at the 10 

word commercial and assumed that was probably where we fitted.  It 

was our fault. 

 

SJH:   You did not take any advice at that stage? 

 15 

MR KNIGHT:  Too late I am afraid I suppose because we did put the 

submission in and a lot of it was due to the overlay which had some 

effects and that accelerated our sort of anxiety at what to do.  So we put 

the submission in as soon as we could when that came into play 

because on the face of it, it looks like it does preclude real estate 20 

activity from that overlay - - - 

 

SJH:   But going back to stage 1, this was clearly shown as residential was it 

not? 

 25 

MR KNIGHT:   Yes it was. 

 

SJH:   Well did that not ring any bells? 

 

MR KNIGHT:   It remained confusing to us whether we were applying for 30 

residential or commercial at that point. 

 

SJH:   Okay. 

 

MR KNIGHT:   And that was the telling moment where, yes if we had perhaps 35 

taken legal advice on it we would have understood it more clearly but 

from a layman’s point of view it was difficult for us and we put it in as 

soon as we could and it was accelerated by the fact that the overlay 

came on. 

 40 

SJH:   All right, thank you.  Anything arising Mr Winchester? 

 

MR WINCHESTER:   No thank you sir. 

 

SJH:   Anything arising or re-examination Mr Hughes-Johnson? 45 
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MR HUGHES-JOHNSON:   No thank you. 

 

SJH:   Thank you, Mr Knight. You may stand down. 

 

MR KNIGHT:   Thank you. 5 

 

<THE WITNESS WITHDREW [10.22 am] 

 

MR HUGHES-JOHNSON:   I call Mr McCracken. 

 10 

SJH:   Yes, thank you. 

 

MR HUGHES-JOHNSON:   With your leave sir. 

 

SJH:   Yes, thank you. 15 
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<KIM PHILIP McCRACKEN, sworn [10.23 am] 
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<EXAMINATION BY MR HUGHES-JOHNSON [10.23 am] 

 

MR HUGHES-JOHNSON:  Mr McCracken, your full name is Kim Philip 

McCracken? 

 5 

MR McCRACKEN:   Yes, it is. 

 

MR HUGHES-JOHNSON:   Your experience and qualifications are set out in 

paragraph one of your letter? 

 10 

MR McCRACKEN:   Yes. 

 

MR HUGHES-JOHNSON:   Of your evidence? 

 

MR McCRACKEN:   Yes. 15 

 

MR HUGHES-JOHNSON:   Would you please highlight to the Panel please 

the particular matters which you regard as of importance. 

 

MR McCRACKEN:   In sort of quick summation can I, I have only been 20 

involved in this over recent time, I have not been involved in the 

lodging of the submission at all.   

 

 But I came to look at the property and I looked at it really in the context 

of two levels, one being what is on the ground and the reality of 25 

Riccarton Road, and the way that Riccarton Road has developed over 

time.  I have also looked at the particular site and the history of the site 

and the location.  This location has been I suppose a node for 

commercial activity for probably the best part of 60 or 70 years.  The 

property where Poolside is, actually used to be one of the tram 30 

terminuses on the tram routes, and Riccarton Road I think in the 

context of Christchurch has undertaken and been part of a very 

different functioning environment than probably most of the other main 

roads in Riccarton.  So I looked at it in the context of Riccarton Road, 

what has developed on Riccarton Road, the extent of residential 35 

activity that has taken place on Riccarton Road and the growth of 

commercial activity on Riccarton Road, and I think Riccarton Road 

provides and functions as an arterial for business and commercial 

activity and has for 50 to 100 years. 

 40 

 Then looking at the particular site and the location of the site, facing 

commercial activity on two fronts, adjoined by non-residential activity 

on the other two boundaries, and the amenity of that intersection which 

involves two light controlled intersections, and a number of sort of late 

night activities including takeaways and restaurants and bars, so it does 45 

not actually exhibit the amenity of I think any residential activity at all. 
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  [10.25 am] 

 

 I then looked at the objectives and policies and what the Council was 

seeking for its Residential Suburban zoning, which is what the site is 5 

currently zoned, and the outcomes it sought for that and I have 

identified those and I have made a comment there that in terms of the 

outcomes that the Council put in for Residential Suburban, being 

development which is in context and character, high quality street 

scene, high level of internal and external amenity and minimising noise 10 

effects and such, I do not believe that the site can deliver that sort of 

outcome in terms of residential amenity. 

 

 The submission did not indicate precisely what the zone was sought but 

I think the only logical zoning outcome would be Commercial L which 15 

is local commercial.  I had a look at the site in the context of the 

outcomes sought for the Commercial L zone and then re-concluded that 

I think it satisfies those outcomes very, very easily both in terms of the 

immediate locality and in terms of the wider Riccarton Road 

environment. 20 

 

 So the conclusion I came to, having regard to what has taken place on 

the site, given that I think putting the Commercial L zoning onto the 

site in no way undermines any major objectives and policies that the 

Council has got for business and commercial activity, it does not 25 

legitimise a building form that is out of context with the Commercial L 

zoning, and certainly much better relates to the immediate environment 

in terms of commercial activities and can be well serviced and 

accessed, came to the conclusion that I think the Commercial L zoning 

is a more appropriate outcome for the community and obviously for the 30 

landowner. 

 

MR HUGHES-JOHNSON:   Thank you, would you stay and answer any 

questions please. 

 35 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:   Hello Mr McCracken, I do have some questions for you 

please. 

 40 

MR McCRACKEN:   Yes. 

 

MS DAWSON:   I suppose I want to explore what the alternatives are that we 

are having to look at in a section 32 context.  So to make sure that I am 

on the right page, so we have the Residential Suburban Zone as it was 45 

in stage 1. 
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MR McCRACKEN:   Yes. 

 

MS DAWSON:   Stage 2 is Residential Suburban with the commercial and 

accommodation overlays, so that is before the Panel at the moment in 5 

stage 2, you are familiar with that? 

 

MR McCRACKEN:   Yes. 

 

MS DAWSON:   And then the alternative is a Commercial Local Zone.   10 

 

MR McCRACKEN:   Yes. 

 

MS DAWSON:   So do you agree that those are the three alternatives - - -  

 15 

MR McCRACKEN:   Yes. 

 

MS DAWSON:   - - - logically we should be weighing? 

 

MR McCRACKEN:   Yes, yes. 20 

 

MS DAWSON:   So if we look first at the Residential Suburban Zone in 

stage 1 are you familiar with the provisions, residential - - - 

 

MR McCRACKEN:   I am familiar, yes. 25 

 

MS DAWSON:   So are you aware that at least in the version that was in the 

Council’s closing submissions but I think really also in the notified, are 

you familiar with that there is a wide range of non-residential activities 

permitted in a Residential Zone? 30 

 

MR McCRACKEN:   Yes, and you may be familiar with it than I am but there 

is certainly a wide range of residential activities and sort of slightly 

different residential forms. 

 35 

MS DAWSON:   Yes. 

 

MR McCRACKEN:   Then you tend to get into the discretionary activities for 

those which are a non-residential and I think to some extent, for 

example there is a provision in there for commercial services, and if 40 

you look at the definition of commercial services it includes a number 

of activities including I think real estate agents. 

 

MS DAWSON:   Yes. 

 45 
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MR McCRACKEN:   But I think the areas, residential services I think are then 

confined to being in particular locations which I think they have to be 

at the intersections of arterial collector roads, even though they may be 

in that footprint.  So they are sort of further confined.  So in the context 

of this site there are a range of residential densities that you could 5 

theoretically get.  The community footprint brings in an additional 

range of the medical, the sort of health-based, education-based and 

those activities, and accommodation activities should now come into 

play. 

 10 

MS DAWSON:   Is this, are you talking about the overlay? 

 

MR McCRACKEN:   The overlay. 

 

MS DAWSON:   Yes. 15 

 

MR McCRACKEN:   Yes and the care homes, I think it also brings in those 

activities.  So I think the overlay has added to the opportunities within 

the site.  I am not disputing that the Residential Zone is there but it is in 

principle the low density Residential Suburban Zone and I think when I 20 

look at it in the context of Riccarton Road it is probably the most 

inappropriate Residential Zone you could actually think of in the 

context of Riccarton Road. 

 

MS DAWSON:   Well I suppose that is what I want to explore, because if we 25 

are going to weigh up the appropriateness of Residential Suburban, 

with or without the overlay against the Commercial Local, I think we 

need a really good understanding of what could be permitted for 

example in either of those zones, and what may be restricted 

discretionary and what the policies say about those.   30 

 

  [10.30 am] 

 

 So I am going to ask you, do you know what non-residential activities 

are permitted in the residential-suburban zone without and now with 35 

the overlay? 

 

MR McCRACKEN:   No, I probably cannot answer that.  My recollection was 

that most of the activities that were permitted as of right were 

residentially based activities.   40 

 

MS DAWSON:   Well can you take from me that is not actually correct.  There 

is quite a wide range of preschools, healthcare, veterinary care, 

education, public places of assembly, all sorts of activities in this 

Notified Plan which were not in the Operative Plan that are residential 45 

serve zone has a wider range of activities now, do you accept that? 
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MR McCRACKEN:   Yes, I think so.  A number of those activities were in the 

old Living 1 zone, some of those health facilities, there were provisions 

for some of those in the old Living 1 zone. 

 5 

 But I am prepared to accept that the range of activities may have been 

expanded slightly.  I think I am right, and if you go back to the old 

Living 1 and 2 zones, there were different provisions there for the 

health facilities, the education facilities and one or two others.  They 

were either by way of the community footprints in the old plan. 10 

 

MS DAWSON:   So it is gone? 

 

MR McCRACKEN:   Yes, that is right, or by way of discretionary activity, 

because you usually used to get caught by building size and one or two 15 

other things.  But I accept that in principle the residential zone is not 

just confined to residential activity. 

 

MS DAWSON:   That is right. 

 20 

MR McCRACKEN:   Yes. 

 

MS DAWSON:   Yes, and I think you have said the overlay on those 

residential properties, whatever their underlying zoning is down 

Riccarton Road adds to the range of non-residential activities which are 25 

permitted? 

 

MR McCRACKEN:   Yes. 

 

MS DAWSON:   So if the overlay is added to this site, that is up to the Panel’s 30 

decision of course, do you accept that there would be a wider range of 

activities, of non-residential activities permitted there or maybe with a 

restricted discretionary for some particular build form aspect, than just 

saying no one is ever going to live on this site? 

 35 

MR McCRACKEN:   Yes. 

 

MS DAWSON:   That there are alternatives available for that site? 

 

MR McCRACKEN:   Yes. 40 

 

MS DAWSON:   Yes, and that is what we need to weigh in terms of the most 

appropriate zoning for that site? 

 

MR McCRACKEN:   Yes.   45 
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MS DAWSON:   Now could I turn you to the Commercial Local zone. 

 

MR McCRACKEN:   Yes. 

 

MS DAWSON:   Did you say that your understanding is that a real estate agent 5 

comes within the definition of commercial services? 

 

MR McCRACKEN:   Yes, I think it does, yes. 

 

MS DAWSON:   Yes, and I think Mr Stevenson agrees with that as well. 10 

 

MR McCRACKEN:   Yes. 

 

MS DAWSON:   So do you know what the provision for commercial services 

is in a Commercial Local zone? 15 

 

MR McCRACKEN:   I did not think there was any restriction on that. 

 

MS DAWSON:   There is, which is why I asked Mr Knight about the size of 

his building, because I think it already exceeds the permitted activity 20 

status for a commercial services in a commercial-local zone, which is a 

maximum tenancy size at ground floor level of 250 square metres. 

 

MR McCRACKEN:   I am sorry, I was talking about the activity in principle 

rather than the controls that might be in it in terms of building size or 25 

car parking.   

 

MS DAWSON:   So the Commercial-Local zone would not – no, you cannot 

answer this question, I will ask Mr Stevenson.  Because we are looking 

at the benefits here, the benefit for this owner of this premises of 30 

moving to a commercial zone.  I think you have indicated was that they 

would be more likely to be a permitted activity and could therefore do 

things and expand and change. 

 

MR McCRACKEN:   Yes. 35 

 

MS DAWSON:   But do you accept that there may be constraints on that? 

 

MR McCRACKEN:   Absolutely. 

 40 

MS DAWSON:   And they may well still need a resource consent of a similar 

nature than they would in the residential zone? 

 

MR McCRACKEN:   Absolutely. Yes, I do. Those constraints I think are more 

going to come in the form, shall I say as you have raised in the 45 

packaging of that activity rather than the activity per se itself.  So I 
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think what the Commercial Local zone does, it opens up a wider range 

of activities, commercial activities. But I accept that there are 

constraints on them in terms of building size and site coverage and car 

parking requirements and such. 

 5 

  [10.35 am] 

 

MS DAWSON:   Are you familiar with the wide range of other activities that 

could be permitted or subject to site size and building coverage, et 

cetera, in a Commercial Local zone, are you able to give us examples 10 

of the sorts of changes of use that we would have to weigh as whether 

they are appropriate or not, given that they are permitted in a 

Commercial Local zone on that site? 

 

MR McCRACKEN:   Well there are the normal constraints there for the 15 

Commercial L zone of location controls, and restraints on size 

sometimes.  There are parking controls and access controls, and they all 

come into play when any new activity comes along.  So those sorts of 

matters are always going to have to be assessed, almost inevitably 

going to have to be assessed.  Even when shall we shall we say a new 20 

Commercial activity comes along it is going to have to be reassessed in 

the context of some of those matters.   

 

 I suppose the point I was making is that in the context of the site and its 

location, I think it is much better suited to deliver a Commercial 25 

outcome for the community.  Apart from the owner, it is better located 

to provide that sort of function on Riccarton Road, and to some extent 

that is what Riccarton Road has historically developed as.  But I accept 

there will always be controls there, in terms of who actually put that 

onto the site at the end of the day. 30 

 

MS DAWSON:   But when we are looking at the appropriateness of a 

Commercial Local zone for that site we are not just looking at the 

continued use of that site for a real estate agent? 

 35 

MR McCRACKEN:   No, you are not. 

 

MS DAWSON:   We are looking at whether it could be used for a service 

station, a café, a liquor outlet, takeaway, second hand goods.  

 40 

MR McCRACKEN:   Yes. 

 

MS DAWSON:   Car sales, small supermarket, whatever, those are the 

permitted activities that you are saying is more appropriate for that site 

than residential with the overlay? 45 
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MR McCRACKEN:   Yes.   

 

MS DAWSON:   So let us take that question further, you have said that that is 

what most of Riccarton Road is like, it has got all sorts of guest 

accommodation, healthcare, commercial.   5 

 

MR McCRACKEN:   Yes. 

 

MS DAWSON:   So are saying that really the most appropriate zoning for the 

whole of Riccarton Road from Hagley Park to Church Corner, which is 10 

what Mr Stevenson – that really should be a commercial strip zone all 

the way, because that is what you are really saying, is it not? 

 

MR McCRACKEN:   No, but I would probably argue that a large part of 

Riccarton Road, being from Deans Ave, certainly up to Wharenui and 15 

possibly just a wee bit further, probably should be strip commercial 

business community, travellers accommodation activities.  I think that 

is actually the most appropriate outcome for Riccarton Road, it is a 

function it has always played, it is quite unique in the context of 

Christchurch. 20 

 

 These activities are better located on these main access roads, they are 

easily accessible by the community, and I think one of the outcomes, 

like it not, and I know there is always an inference that strip 

development is somehow inappropriate, I do not necessarily think that 25 

is the case, I think the sort of linear development of Riccarton Road has 

actually worked quite well.   

 

 The residential development behind Riccarton Road has actually 

consolidated, we have got increased density, and that linear form of 30 

Riccarton Road has made it highly accessible almost by foot for a very 

substantial residential community, which has grown up behind 

Riccarton Road.   

 

 So I think Riccarton Road provides an outstanding function as a linear 35 

strip, both for the surrounding residential community and for the wider 

Christchurch community, and it has always done that, and I think it is 

consolidating.   

 

MS DAWSON:   So how does that sit with the policy framework about centres, 40 

that this plan and its commercial zoning has a strong focus on? 

 

MR McCRACKEN:   Well I think to some extent you have already got a group 

of centres on Riccarton Road.  I suppose you could possibly argue that 

Riccarton Road is a centre in itself. 45 
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SJH:   The policy is talking about named centres.  The KACs, and 

neighbourhood. 

 

MS DAWSON:   Yes, and neighbourhood centres and local centres. 

 5 

MR McCRACKEN:   That is right. 

 

MS DAWSON:   So it does not talk about arterial strip centres. 

 

MR McCRACKEN:   No, but we have got several little local centres scattered 10 

down Riccarton Road, we have got the main shopping centre of 

Riccarton Road.  And there is a range of other – like it or not, and I 

know Riccarton Road reasonably well, but I think probably, and I was 

looking at the other day, in the last 25 or 30 years there have only been 

two new residential developments on Riccarton Road.  And most of the 15 

residential buildings that are now left between Deans Ave and 

Wharenui Road, with one or two exceptions, I think, you know without 

being too harsh about it, have become quite rundown and I think the 

inevitable outcome is that they will probably end up as medical centres 

or travellers accommodation - - -  20 

 

  [10.40 am] 

 

MS DAWSON:   Yes. 

 25 

MR McCRACKEN:   - - - or some of those other activities, which operate well 

on an arterial Riccarton Road, it is easy for the community to get to, it 

is convenient for the community to get to, and I think that is the 

function that Riccarton Road provides within the context of - - - 

 30 

MS DAWSON:   But is that not the alternative that is before us? One 

alternative before us is the Council’s technique that they have chosen is 

before us at the moment, to have residential zoning which is the 

underlying zoning, but overlaying that is what you have just said, 

visitors accommodation and health practice facilities, so it is a visitor 35 

accommodation and community facilities overlay on a residential zone 

for large extents of that strip, but with commercial in nodes around 

little centres, little communities, local centre like Mr Stevenson is 

suggesting this is, the larger ones at Bush Inn and Riccarton, so that is 

an alternative before us. 40 

 

MR McCRACKEN:   Yes. 

 

MS DAWSON:   And the other alternative is to say, “Well, let us forget about 

pretending it is a residential zone with an overlay, just let us look at it 45 

as being commercial zone” - - -  
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MR McCRACKEN:   Yes. 

 

MS DAWSON:   - - - which with a much wider range of activities therefore 

being permitted. 5 

 

MR McCRACKEN:   Yes. 

 

MS DAWSON:   And so what I am wanting to understand from you, is why 

this particular location, without setting a precedent for other locations, 10 

should go to the commercial version of this before us versus the 

residential with an overlay, which includes many of the activities you 

keep mentioning. 

 

MR McCRACKEN:   Yes, well I think you can distinguish this node, because 15 

this area that sort of sits around the intersection of 

Riccarton/Wharenui/Clyde and Euston I think, is already a little 

commercial local node, it has been that way historically for 60 or 80 

years. It is consolidated as a little commercial node. It is highly 

accessible.  It sits on two light controlled intersections, it has got a lot 20 

of activities there now that are not particularly conducive to residential 

activity, you know, whether we like it or not, but they are - - -  

 

MS DAWSON:   But you have already accepted from me, Mr McCracken, that 

we are not just talking about residential is the alternative. 25 

 

MR McCRACKEN:   Yes, I accept that, but I think a number of the activities 

that are there now are probably never likely to get into a Residential 

zone.  Some of the bars and the takeaways and those sorts of activities 

and probably some of the service activities are never going to get there. 30 

 

 So we have a situation where we have got two major light controlled 

intersections, we have got well-established commercial activity already 

in a node here.  It is not as though we are introducing something that 

has not occurred here for the last 50 or 60 years.  We have got a site 35 

which at the moment, for good or bad, has motels on one side and the 

orthodontist on the other, so it is not hard up against some residential 

activity. 

 

 So I think in the context of Riccarton Road we have got something here 40 

which is actually quite unique, quite unique in terms of this 

combination of the intersections and the amenity that has resulted from 

that, the established activities, the length of time they have been there, 

and they are all – with a few exceptions – pretty much providing a 

commercial function in that node, and it is very accessible to the 45 

community. 
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MS DAWSON:   I have just got one more question about this intersection and 

the node, and I mean, maybe this is an old fashioned planning way of 

looking at it is, you have got these three busy roads if you do not count 

Euston as being busy, and to end up having commercial zoning on four 5 

different corners say, or commercial activity in potentially commercial 

zoning, I mean is that considered acceptable or good planning practice 

these days for a local – if you are saying this is a local centre? 

 

MR McCRACKEN:   Well in my opinion, it is and it has been interesting to 10 

watch Riccarton Road because Riccarton Road was the sort of 

squabbling ground for local authorities for one stage, and everyone had 

a different view on how Riccarton Road should develop, and a number 

of them were sort of pushing to remove all the commercial zoning on 

the north side of Riccarton Road for many, many years.  Now I think in 15 

my humble opinion those policies are ill informed.  

 

 I do not think that this location with commercial activity on the corners 

is inappropriate, I think it is actually quite a good – historically it has 

been a development form that has always worked well, and it is 20 

interesting even to go back and look around Christchurch now, some of 

the older intersections that have had commercial development, you 

know, examples where Adecco and places like that are, are all 

redeveloping around those sort of corner nodes, and I think they always 

provided a focal point for communities at the end of the day. The 25 

intersection was the place where most of these sort of commercial local 

facilities tended (ph 0.32) up. 

 

  [10.45 am] 

 30 

 Now there will be a bit of traffic congestion but there is going to be 

traffic congestion anyway, I think it is just part of life on Riccarton 

Road, I do not think this exacerbates it or makes it any worse, I just 

think that the location is well-suited and it is very accessible for the sort 

of range of activities that could potentially go into Commercial L zone 35 

here. 

 

MS DAWSON:   Just finally, would the arguments you are making about this 

site, in your view, equally apply to the site over the road and on Clyde 

Road? 40 

 

MR McCRACKEN:   And I thought about this because I - and the issue of 

precedent I suppose comes into play. 

 

MS DAWSON:   Well - - -  45 
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MR McCRACKEN:   And if – it is possible, but I think it is – you could 

distinguish, you know, one does not want to get too nit-picky about it, 

but in the context of Riccarton Road, that site might be the only one 

that has any sort of comparison to this site.  But even over the other 

side of Riccarton Road has had a different history and is also still 5 

currently adjoin by residential activity, so it is slightly different. 

 

 But you know, I am not going to be nit-picky about it, I think – and you 

know, if you ask me theoretically I think probably at the end of the day, 

you know, there have to be some realistic argument that the site across 10 

the road should probably be reviewed in the context of its zoning. 

 

 Whether that provides four retail outlets, say it was train terminus/bus 

terminus, it has been commercial for even older than I am. 

 15 

MS DAWSON:   All right, thank you very much, Mr McCracken, thank you 

for answering my questions. 

 

SJH:   Mr Willis? 

 20 

MR WILLIS:   Thank you, Mr McCracken. I think you have answered pretty 

much all my questions too, but I might just see if you can confirm my 

understanding of all that. 

 

 As Commissioner Dawson indicated, I guess one of the things we are 25 

looking at is section 32 “the benefits” and the “cost”, and I think that 

you gave us a view that the benefit of this proposal before us now is 

that, a wider range of commercial activities could in the future 

establish, because as we know, it has got existing – it has got a consent, 

there is no question of this relying on existing use rights may fetter it in 30 

some way, so we are talking about the potential redevelopment as being 

the benefit, is I understand your argument, is that fair? 

 

MR McCRACKEN:   Well I think that is part of it.  I think, if you are looking 

about “what is the best sort of land use outcome” for this site or this 35 

location, and I think it is commercial, and one of the outcomes is that it 

obviously does provide for a wider range of activities, and I think those 

activities should be on Riccarton Road, and I think this is a particularly 

good part of Riccarton Road for them to be on. 

 40 

 The other thing is that I suppose at the end of the day, it takes away, 

rightly or wrongly, I suppose the constant reapplying for resource 

consents, given that, I think the nature of the activities that are likely to 

go on here, are more likely to be heading in the direction of the 

Commercial L zone than the Residential Suburban zone. 45 
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MR WILLIS:   Yes, except that as Commissioner Dawson pointed out that 

there are limitations on that site regardless of what zoning it is going to 

be, so consenting could be a factor of the future regardless of whatever 

zone - - -  

 5 

MR McCRACKEN:   Yes it could. 

 

MR WILLIS:   - - - goes there. 

 

MR McCRACKEN:   Yes, I would still argue that – and I am not disagreeing 10 

at all, but I think if you want to provide for Commercial L type 

activities I think this is a good location for them to be in, accepting that 

there will be restraints on them in terms, you know the matters that Ms 

Dawson raised. 

 15 

MR WILLIS:   Okay. Just then finally, we have not talked directly about the 

question of what the cost of this would be, other than the fact that we 

are going to get, one assumes potentially the reason for doing this, as 

we just discussed is to open up other opportunities for commercial 

development, so there will be some potential down sides from that, in 20 

your opinion, there is also some cost, some adverse effect from that that 

we need to mindful of? 

 

MR McCRACKEN:   From changing activities? 

 25 

MR WILLIS:   Mm. 

 

MR McCRACKEN:   I do not think at the – well maybe some adverse effects 

for the owner, if he has got to start making changes onsite to 

accommodate different activities potentially.  30 

 

 Terms of the neighbourhood, I do not think there are any adverse 

effects.  I do not think there are any at all.  I think the site sits well 

where it is. 

 35 

  [10.50 am] 

 

MR WILLIS:   A different configuration of sites for parking and all those 

issues. 

 40 

MR McCRACKEN:   Yes, but I suppose one good thing about this is that it is 

up against the motel block, well not up against but alongside the motel 

block and alongside the orthodontist, so it is not a site that is adjoined 

by residential activity anywhere at the moment. 

 45 

MR WILLIS:   Okay, thank you. 
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SJH:   Anything arising Mr Winchester? 

 

MR WINCHESTER:   No thank you sir. 

 5 

SJH:   Mr Hughes-Johnson, re-examination? 

 

MR HUGHES-JOHNSON:  No thank you, that is the evidence (INDISTINCT 

0.33). 

 10 

SJH:   Thank you Mr McCracken.  Mr Winchester, you do want to hear from 

Mr Stevenson, you want to question him? 

 

<THE WITNESS WITHDREW [10.50 am] 

 15 

MS DAWSON:   Well I was just, yes saying. 

 

SJH:   Yes, I mean he does not need to give us the highlights passage, we can 

just have him sworn, affirm his evidence and we will simply go to 

questions from the Panel. 20 

 

MR WINCHESTER:   Yes as the Panel pleases, I will call Mr Stevenson.  No 

doubt he has been listening attentively and will be prepared to answer 

those questions. 

 25 
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<MARK DAVID STEVENSON, sworn [10.51 am] 
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<EXAMINATION BY MR WINCHESTER [10.51 am]  

 

MR WINCHESTER:   Now your full name is Mark David Stevenson and you 

have the qualifications and experience set out in your previous 

evidence given to the Panel on this matter? 5 

 

MR STEVENSON:   That is correct. 

 

MR WINCHESTER:   And you have prepared a statement of supplementary 

evidence relating to 1 Clyde Road dated 20 October 2015? 10 

 

MR STEVENSON:   That is correct. 

 

MR WINCHESTER:   And do you have any amendments or changes to that 

evidence? 15 

 

MR STEVENSON:  There is one to my statement itself, paragraph 3.7 

clause H on the top of page 7.  I have been remiss in only describing 

the commercial activity at 230 Riccarton Road as the lawnmower sales 

and servicing business and acknowledge there are other businesses 20 

there so after the words “defined as a retail activity” brackets, I would 

add comma real estate agent, comma and pool services. 

 

SJH:   And I think we heard a travel business. 

 25 

MR STEVENSON:   Sorry yes, that is right, yes. 

 

MR WINCHESTER:   So real estate agents comma, pool services comma and? 

 

MR STEVENSON:   Travel agent. 30 

 

MR WINCHESTER:  Thank you. Do you have any other changes 

Mr Stevenson? 

 

MR STEVENSON:   There is an attachment to my supplementary evidence 35 

which I have in as a free copies if – I do not know if it has been printed 

as an A4 or A3? 

 

SJH:   No we have just it as an A4 so an A3 would be useful thank you 

Mr Stevenson. 40 

 

MR WINCHESTER:   Thank you sir, do you want that formally produced? 

 

SJH:   Exhibit whatever that you are up to on the list.   

 45 

MR WINCHESTER:   I will double check. 
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SJH:   Yes, Thank you. 

 

EXHIBIT #K – ATTACHMENT A – LAND USE SURVEY OF 

RICCARTON ROAD AT JULY 2014 5 

 

MR WINCHESTER:   Thank you Mr Stevenson, so subject to those changes 

and production of that A3 aerial photograph do you confirm that to the 

best of your knowledge and belief your evidence is true and correct? 

 10 

MR STEVENSON:   It is, yes. 

 

MR WINCHESTER:   Thank you, can you answer any questions. 

 

SJH:   Yes thank you.  Ms Dawson? 15 

 

MS DAWSON:   Good morning, Mr Stevenson you obviously heard my 

questioning of Mr McCracken.  Rather than, if it is all right with you 

sir, maybe rather than asking you those questions again can I ask - - - 

 20 

SJH:   Yes. 

 

MS DAWSON:   - - - if you have anything to respond to. 

 

SJH:   No, I think that is appropriate. 25 

 

MS DAWSON:   And anything you would like to say in response to the same 

questions that I asked Mr McCracken. 

 

MR STEVENSON:   Yes, certainly.  I accept based on that attachment that 30 

Riccarton Road has a mix of uses and it is not akin to Suburban 

Residential areas in the sense that there is a mix of activity.  Having 

said that I would not accept that a lot of those uses are not anticipated 

in a Residential Zone and that touches on the nature of activities that 

are permitted within a Residential Suburban zone.   35 

 

 There is education, health and spiritual facilities for instance that are 

permitted within the Residential zone.  They are permitted even outside 

of the overlay.  You introduce the overlay and it simply provides a 

greater allowance in terms of the built form, so the scale for instance of 40 

activity allowed for. 

 

 Just something that Mr McCracken pointed out in respect of what was 

permitted, and he talked about commercial services.  There is not 

commercial services permitted, they are not specified as an activity in 45 
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the activity tables for the Residential Suburban zone, it would fall 

within a discretionary activity being the default status. 

 

  [10.55 am] 

 5 

 Where the Council started at in terms of drafting provisions for the 

Residential Suburban zone was to provide for commercial activities as 

permitted up to 50 square metres to acknowledge the corner dairy in 

some suburban areas, and where that land is as a restricted 

discretionary activity for convenience activities which upon review is 10 

not defined, so there is arguably a lack of clarity around what is a 

convenience activity, but in my view that was intended to provide for 

convenience activities that you anticipate, like a dairy, like a 

hairdresser on the corner of a minor arterial and collector road. 

 15 

 I think there are corridors like Riccarton Road in the city, Bealey 

Avenue and to a lesser extent Cranford Street, and Riccarton Road 

certainly has a stronger proportion of non-residential activities along it 

but looking back on evidence I presented in stage 1, Cranford Street, 

you can distinguish parts of Cranford Street where there is a local 20 

centre of sorts and for instance the corner of Westminster Street and 

Cranford Street, and one other location is Innes and Cranford.  There is 

clearly in my mind defined local centres which serve that surrounding 

residential community. 

 25 

 Now along Riccarton Road with that greater mix of uses along 

Riccarton Road than Cranford Street, which has a section of residential 

in the more defined elements, it is more difficult to distinguish where 

there is a local centre or not and you lose that point of difference.  

Having said that these two intersections do have a stronger form and 30 

character in terms of business activities than other sections of Riccarton 

Road I would argue. 

 

 Certainly in evaluation of alternatives the Residential Suburban zone 

does provide for re-use potentially of this building for a range of non-35 

residential uses and I would agree with the points said on that but 

having regard to the scale and nature of the use of the site and the uses 

adjoining and the fact that there is a local centre of sorts in this 

location, it is distinctive from the wider corridor.   

 40 

 There is in hindsight looking at the land across on the north eastern side 

of Riccarton Road where the lawnmower sales is, the real estate agents, 

the travel agents, in hindsight if you were looking at, I would almost 

see the site we are talking about today, 1 Clyde Road, as having a 

relationship with those shops and almost treating that as a local centre, 45 
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but obviously that land is not in question for the purpose of considering 

the zoning of that site.   

 

 But I think that this location is distinct from the balance of Riccarton 

Road notwithstanding the commercial uses elsewhere along Riccarton 5 

Road, and what I sought to do in my supplementary evidence was to 

consider what if – really the primary concern for me from the outset 

was the strategic effect and if we zone this Commercial are we 

potentially undermining what is intended by the centres based approach 

and that is to direct the commercial activities to centres obviously. 10 

 

 Where I landed was that this is a local centre of sorts.  Arguably it does 

not have that coherent form that I anticipate of a local centre, being a 

single group of shops or shops on both sides of an intersection, namely 

because you have got the shops on the corner of Wharenui Road and 15 

Riccarton Road to the south west of the site and the land to the east of 

the site, which is also commercial, and the car sales across the road, so 

you are dealing with a different situation relative to what I would 

anticipate of a local centre. 

 20 

 In terms of my concerns it was really does this erode the objective for 

commercial activity to be directed to those centres and does this create 

a precedent for other parts of Riccarton Road where there is a presence 

of commercial activity?  And what distinguished it for me was that 

along other sections of Riccarton Road you are dealing with stand-25 

alone businesses and as a planner I do not support a spot zoning 

approach per se to individual sites, namely because it erodes the urban 

form you anticipate and what is provided for, but in this location it is 

distinct because you are dealing with a cluster of business activities 

which are not broken up by residential or other activity that is 30 

anticipated in a Residential zone. 

 

  [11.00 am] 

 

SJH:   Thank you. 35 

 

MS DAWSON:   Thank you.  So I think you have said that if you looked at all 

the uses you have looked at along the full length of Riccarton Road you 

have identified a handful that are I suppose out of zone activities and of 

those some of them, in fact quite a good proportion of them, would 40 

become appropriately zoned if the overlay was introduced? 

 

MR STEVENSON:   Just turning to paragraph 3.7 of my supplementary 

evidence, certainly clause C, which is 178 Riccarton Road, and those 

that I have referenced in the supplementary evidence there are numbers 45 

for at least those ones on the map, and so 178 is on the southern, on the 
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bottom section of Riccarton Road on that attachment, and towards the 

western end just close to Riccarton Bush, 178 which is a dentists.  The 

scale of that activity is provided for in the Residential zone even 

without the overlay.  Similarly the healthcare facility at 312 to 314 

Riccarton Road.  But in terms of the other ones, commercial services, 5 

retail activities - - - 

 

MS DAWSON:   The dairy at 1 Puriri Street although it is not permitted there 

is a provision for convenience activities as a restricted discretionary 

even within the Residential zone.  So am I right in interpreting that for 10 

the full length of Riccarton Road, particularly if this overlay is put in 

place, there are actually very few activities that are not zoned that are 

out of zoned? 

 

MR STEVENSON:   Looking at that list in paragraph 3.7 I would agree with 15 

that statement that between Church Corner and Riccarton there is very 

few which are out of zone for - - - 

 

MS DAWSON:   So we are not faced with a situation where, I mean 

particularly if the overlay is approved or even without it, given the 20 

range of activities that are permitted within the Residential Suburban 

zone, we are not faced with an avalanche of potential spot zonings 

along Riccarton Road? 

 

MR STEVENSON:  Certainly with the stronger policy framework proposed in 25 

the Residential chapter there is in my view not going to be the 

precedent created for the section between Church Corner and 

Riccarton.  I think the section east of Riccarton, between Hagley Park 

and Riccarton there is erosion to the extent of residential character.  But 

I should have pointed out on attachment A that the blue line, the bold 30 

blue lines around what I propose as Commercial zones, but there is a 

section of Riccarton Road east of the Riccarton Commercial Centre that 

has been proposed in stage 1 as a Commercial Mixed Use zone that 

includes No 28 Riccarton Road, which is the Dux Restaurant. 

 35 

MS DAWSON:   Okay, that is fine. 

 

MR STEVENSON:   But certainly I think the section between Riccarton Mall 

and Church Corner is more distinctive and I think there is, as you say, 

not a significant number or in my view there is not a large number of 40 

activities that are out of zone. 

 

MS DAWSON:   So then you focus in on is this particular location 

distinguishable and you have said yes, that it is distinguishable because 

of the more commercial nature of the uses as opposed to guest 45 

accommodation and community facilities.  And if we were not worried 
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about scope or what is before us now, what is your opinion about 230, 

that group of shops on the corner of Clyde Road, 230 Riccarton Road I 

think it is. 

 

SJH:   234. 5 

 

MS DAWSON:   Yes, where the lawnmower sales et cetera are, do you think 

that it could equally be argued as appropriate Commercial Local zoning 

as the arguments that have been put before us for the Whittle Knight 

and Boatwood location? 10 

 

  [11.05 am] 

 

MR STEVENSON:  Yes, I would, that is on the basis that the sites east and 

west of Clyde Road in that location function together as a local centre.  15 

Now if we were faced with a four armed intersection, which we are not 

obviously, where Wharenui is directly opposite Clyde you would have 

commercial activity on each corner and together that would serve a 

centre of sorts.  That coherence of the uses in this location and the 

south-western side of Wharenui and Riccarton Road is zoned 20 

Commercial Local in the Proposed Plan and arguably there is nothing 

distinct in that location relative to 234. 

 

MS DAWSON:   So you heard me a question about if there is anything 

inherently sort of inappropriate in planning terms and effects terms 25 

from having all four corners, in this case it is a bit stretched because it 

is Euston, Wharenui and then both sides of Clyde Road, is there 

anything inherently inappropriate about having a commercial centre 

that straddles the various corners, or whether that is something that you 

do find in other places in Christchurch and that it functions 30 

appropriately? 

 

MR STEVENSON:   I cannot pinpoint an example right at this moment but in 

terms of the risks this creates is defining the edge to where this local 

centre is and before us we have got the proposal for zoning of 1 Clyde 35 

Road.  It comes down to the policy framework and ensuring that if 

there were a plan change or consents applied for in the future to extend 

and to, for instance if we zone 1 Clyde Road as Commercial and 

recognise that as a local centre and 249A, which is on the south-west 

side of Wharenui and Riccarton Road, that is zoned Commercial Local 40 

there is a risk with 250 Riccarton Road, which is on the north side of 

Riccarton Road west of 1 Clyde Road, a proponent may come forward 

and say having commercial on both sides and linking up with 1 Clyde 

Road makes some sense from an urban form perspective.   

 45 
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 But arguably that wee set of shops on the south-west side of Wharenui 

and Riccarton is almost its own local centre and on the corner of Clyde 

and Riccarton Road is its own local centre.  So that risk of expansion to 

try and link the two, if a proponent was seeking a zoning or consent for 

development of 250 Riccarton Road, is lower to a degree if they are 5 

treated as to separate local centres.  But then you are dealing with 

significant overlap in terms of catchment for two local centres in very 

close proximity and I do not think that Riccarton Road creates such a 

barrier that you can define a catchment boundary down the middle.   

 10 

 It is one that I have had some difficulty with in terms of balance but I 

think that in terms of risks and effects I think this is distinctive enough 

in terms of location and form and use that is different from the balance 

of Riccarton Road. 

 15 

MS DAWSON:   In the Council’s closing version of the commercial policies 

there is a sort of indicative size for a local centre of about 3,000 square 

metres.  I think you say that this would be getting up towards that size 

but would that policy indication provide some means of – and the 

policies about, you know, the centres based policies about the scale and 20 

range and form et cetera of each individual centre provide some sort of 

limitation on the never ending expansion of this centre? 

 

MR STEVENSON:   Yes, policy 4 which is 15.1.2.4 about accommodating 

growth and the criteria for outward expansion of a centre, I would turn 25 

in the first instance to ensuring that the expanded centre remains 

commensurate with its function. 

 

MS DAWSON:   Yes. 

 30 

MR STEVENSON:   And clearly if the centre that were to grow, would those 

different parts that would be questionable how much it can grow before 

it function is changing to - - -  

 

  [1.10 am] 35 

 

MS DAWSON:   So there is a policy framework within which those decisions 

could be made? 

 

MR STEVENSON:   Absolutely, yes. 40 

 

MS DAWSON:   Now there is just one more question I want to ask you about, 

because it is exercising our mind, is this whole question of “spot 

zoning” versus “leaving people with their existing resource consents” 

or having an overlay of some sort, which is another technique used 45 

within the plan extensively, or scheduling those sort of different 
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techniques that are available, I am interested in your opinion as to how, 

as a planner, you make a decision between leaving someone with their 

resource consent, maybe having an overlay or a scheduling within say 

in this case a residential zone or deciding to go the next step which is to 

spot zone, which brings in a whole wider range of activities than the 5 

original resource consent was ever consented for, in this case 

Commercial Local, how do you make those decisions? What 

framework do you use to say, “No, this is it, because there are lots and 

lots of those situations in the city and decisions have to be made, how 

do you go about it? 10 

 

MR STEVENSON:   Yes, so I would say scheduling is one method used in the 

Operative and Proposed Plans, and scheduling in my view is and has 

been in the Operative Plan, intended to recognise but not allow for the 

future expansion of or intensification of activity on sites that are out of 15 

zone to extent, and are not provide for by the zone rules.  Zoning in 

contrast to scheduling, provides for greater intensification and use of 

the sites.  

 

 The difficulty will come in, I will be on the stand for this at a future 20 

hearing is, around I guess accommodation, you have different 

techniques used, you have scheduling of some taverns and other uses 

which is to recognise but not allow for significant intensification and it 

does not provide for expansion versus zoning, which arguably provides 

for greater use of a site and a broader range of activities, scheduling is 25 

obvious to recognise one activity as oppose to zoning which provides 

for that broad range. 

 

 And, in my view, you want to apply zoning where you recognise and 

once provide for that use in the long term.  Scheduling is really saying, 30 

“Yes you are there but we do not want to allow you to grow beyond a 

specified limit in the plan”, and the difference between scheduling and 

simply saying someone rely on resource consent is, in my view, 

scheduling still provides a small amount of growth or intensification, 

whereas consent really says, “These are your parameters that you have 35 

got on the ground, you cannot do anything more”.  So it is almost a 

spectre and so you got the consent which does not allow for anything 

more. 

 

 You got scheduling which provides for small scale intensification, 40 

although some schedule sites arguably have already reached that, and 

then zoning provides for really a broader range and longer term 

function of those sites for intended purpose, and it depends on the case 

– it is a case by case assessment of which is the most appropriate tool. 

 45 
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 I would, in terms of the commercial strategy, not consider – I would 

not consider zoning to be appropriate outside of centres to recognise all 

activities because inherently you are providing for a level of 

intensification and a broader range of activities that is contrary to what 

you are trying to achieve as an overall approach of the city. 5 

 

 And – sorry, I am just speaking in general terms – and unless that 

location is inherently a commercial environment. 

 

MS DAWSON:   Which is why in your evidence, in terms of you saying, 10 

“Well yes this could be the Commercial Local zone”, in other words, 

“rezoned” - - -  

 

MR STEVENSON:   That is right. 

 15 

MS DAWSON:   - - - your focus has been on, is it or is it not a centre? 

 

MR STEVENSON:   That is right.  In terms of the alternative of scheduling, 

arguably we have got a scheduling approach with the overlay and you 

have got these different methods that are arguably complicating the 20 

plan, and so one of the intents of Council is to consolidate the 

scheduling and the zoning approach to guest accommodation sites but 

that is for another day. 

 

MS DAWSON:   Yes, all right, and this is not one of those activities. 25 

 

MR STEVENSON:   No. 

 

MS DAWSON:   All right, thank you very much, Mr Stevenson, that is all my 

questions. 30 

 

MR WILLIS:   I think that has fairly exhaustively covered it, but maybe just 

one minor quick point of clarification, Mr Stevenson, just looking at 

your aerial photograph, which I think is – I do not know the exhibit 

number, but you will follow – the site of course is on top right hand 35 

corner, black diamond, across the road we have the shops, you talking 

about the motor repair shop and behind that, in the light blue we have 

the building that I think Mr McCracken was asked about and I think his 

response was it was residential, but I notice you have identified it as 

commercial services, is there some discrepancy there or? 40 

 

  [11.15 am] 

 

MR STEVENSON:   Yes, sorry, this survey was done July 2014, but having 

said that I do not recall a change in use in that time, and it is certainly 45 

an area I have picked up since looking at this again and there is another 
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site which is occupied by Trevinos, closer to Hagley Park which is 

identified as residential and it should be retail. 

 

MR WILLIS:   Okay, so is this site residential or - - -  

 5 

MR STEVENSON:   It is residential sorry. 

 

MR WILLIS:   Residential, okay, thank you. 

 

SJH:   Mr Winchester? 10 

 

MR WINCHESTER:   No thank you, sir. 

 

SJH:   Mr Hughes-Johnson? 

 15 

MR HUGHES-JOHNSON:   No thank you, sir. 

 

SJH:   Thank you, Mr Stevenson, you may stand down. 

 

MR STEVENSON:   Thank you. 20 

 

<THE WITNESS WITHDREW [11.16 am] 

 

SJH:   Mr Hughes-Johnson, you filed very extensive written legal submissions, 

do you wish to add to them? 25 

 

MR HUGHES-JOHNSON:   No, I do not. 

 

SJH:   To the conversation earlier? 

 30 

MR HUGHES-JOHNSON:   I do not, I have said everything that I want to say 

in there. 

 

SJH:   All right. And your concern is the scope issue, whether it is on the plan? 

 35 

MR WINCHESTER:   That is correct. 

 

SJH:   Which takes us back to the machinist case and Clearwater case. 

 

MR WINCHESTER:   That is right, and - - -  40 

 

SJH:   And I had to consider that in the light of what we have heard. 

 

MR WINCHESTER:   I suppose the only thing I would add with your leave, 

sir, is to deal with the property identified on the north-eastern side, 45 
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across the road on Clyde Road, if the Panel was inclined to make a 

direction for re-notification of 1 Clyde Road, whether it also - - -  

 

SJH:   Yes, so if we take the section 13 Order in Council route, we should look 

at notifying both – re-notifying both properties? 5 

 

MR WINCHESTER:   Well the submission I was going to make to you, is that 

- - -  

 

SJH:   On the evidence? 10 

 

MR WINCHESTER:   Yes.  Is that, I think for both properties they would fall 

within the criteria in clause 13.4, provided you consider that changes 

were needed to deal with matters that are outside the scope the proposal 

is notified, and clearly in my submission they both are, and to do deal 15 

with submissions on it. 

 

 Well, there is no submission on the properties on the north-eastern side 

of Clyde Road.  It has arisen in the evidence, out of the Whittle Knight 

submission and - - -  20 

 

SJH:   It is part of the requirement consistency, I would have thought that - - -  

 

MR WINCHESTER:   Well it is. 

 25 

SJH:   - - - that it raises the issue, so we would have to consider that here. 

 

MR WINCHESTER:   It is a effectively a coarse section 32 analysis - - -  

 

SJH:   Yes. 30 

 

MR WINCHESTER:   - - - and in my submission it gives the Panel the ability 

to direct notification in relation to those properties should it consider it 

appropriate. 

 35 

SJH:   All right. 

 

MR WINCHESTER:   So that is all I wish to say, sir. 

 

SJH:   Thank you. 40 

 

MR WINCHESTER:   Thank you. 

 

SJH:   Do you have any questions or Mr Hughes-Johnson and Mr Winchester? 

 45 

SJH:   And we need the exhibit number. 
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MADAM REGISTRAR:   K, sir. 

 

SJH:   K, thank you. 

 5 

 Okay, thank you, we will adjourn and the Panel will reconvene in a 

different form shortly.  Thank you. 

 

MR HUGHES-JOHNSON:   Please the Panel. 

 10 

ADJOURNED [11.18 am] 

 

RESUMED [1.58 pm] 

 

JUDGE HASSAN:   All right, well good afternoon everyone, now thank you 15 

for your submissions, we have had a chance to read them and I invite 

you to speak to anything you wanted to particularly emphasis.  I 

understand Mr Cleary you were just thinking of (INDISTINCT 0.38) 

questions for you but either way, and the Panel may have a few 

questions.  Would counsel mind if occasionally we interrupt them on 20 

that or perhaps just go with the flow.  I am happy to leave mine to the 

end if that helps counsel but otherwise you know the occasional 

question as you are on your feet. 

 

 Ms Crawford in the order I think you are up first in terms of your three 25 

clients. 

 

MS CRAWFORD:   Yes sir. 

 

JUDGE HASSAN:   Yes. 30 

 

MS CRAWFORD:   I am pleased to hear the Panel has pre-read and I have 

been conferring with counsel and I think we are probably being overly 

generous in terms of the time we require, so I will just cut to the key 

points and just to note as I said to my friend Mr Winchester, there is no 35 

better way than spending my birthday today discussing these 

(INDISTINCT 1.22) 

 

JUDGE HASSAN/MS DAWSON:   Happy birthday. 

 40 

MS CRAWFORD:   The highlight of my year, (INDISTINCT 1.25). 

 

MR WINCHESTER:   I object. 

 

MS CRAWFORD:   I thought a bit of levity at the start of the hearing might be 45 

good because I am about to make the comments around – you will see 
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in the submissions on behalf of my clients I have been instructed to 

express some disappointment in the manner in which we have been 

unable to connect on possible redrafting of 3.3.7C and also engaging 

generally on matters of merit. 

 5 

  [2.00 pm] 

 

 I have mentioned that in the submission, I do not want to take that 

further, but the door is open as far as my clients are concerned for 

engagement with Council experts if it is appropriate to reflect on 10 

Strategic Directions’ objectives or indeed anything arising from the 

submissions that I have presented. 

 

 So just skipping over, I am obviously representing three clients, the site 

specific rezoning requests are touched on.  I will leave that for the 15 

Panel to deliberate on.  Just to reiterate, as I said in closing on the 

Residential chapter, if the Panel feels it is unable to make any 

substantive change by way of rezoning we would urge this Panel to 

reflect on the merits based position put forward by a number of parties, 

particularly where the Council is not at adds with a submitter and if 20 

nothing will reflect that in a decision, while recognising its hands may 

be bound, that would certainly assist all parties in the event that, as we 

expect, there will be changes at the Regional Policy Statement level 

and there may be further site specific plan changes that are brought 

forward by private proponents once this plan is in place. 25 

 

JUDGE HASSAN:   I have got one or two questions about that but I will leave 

it to the end. 

 

MS CRAWFORD:   Thank you, sir.  So probably the crux is in section 4, 30 

higher order policy matters, some of this is building on the previous 

submissions for Castle Rock Limited and others on the Residential 

chapter.  It is clearly an issue that is exercised in the minds of a number 

of parties and I note my friend’s closing and supplementary closing for 

the Council, they have done some thinking around this as well, and I 35 

note that the Council itself acknowledges that there may be some issues 

with referencing map A in the Strategic Directions’ objectives but 

again the Council is taking the line that there is nothing that can be 

done to address the issues raised by submitters.   

 40 

 I maintain the view that we are in an unusual situation where even the 

Council recognises there are some issues with higher order policy that 

may have been translated into this proceeding and those circumstances.  

And given the distinguishing factors from King Salmon, where you 

have a national Coastal Policy Statement that has been subject to a very 45 

rigorous testing process it is appropriate, and I believe this Panel does 
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have the ability to have recourse to part 2 when ultimately determining 

whether this plan provides for the wellbeing of this community as part 

of the recovery of this city.  And I have set that out in the submissions, 

I appreciate it is a difficult issue and it is a somewhat novel issue to 

raise but at the end of the day we are here to develop a plan that is 5 

enduring but looks forward and provides for that community’s 

wellbeing. 

 

 I have noted at paragraph 4.3 what the Council itself has said, and those 

exhibits are on the record, that there are some relatively minor changes 10 

to the existing urban boundary that are considered to have merit at a 

local level and would not in fact compromise any higher order policy 

direction. And indeed Council experts under cross-examination 

acknowledged in the case of at least one of my client’s submissions that 

but for map A there would be no issue with the rezoning.   15 

 

 So we have got a bit of a shifting sands in terms of the Council’s 

position but for map A no issue.  Submission on the LURP, and I 

accept that is a separate process, but it is quite insightful where the 

Council itself is saying there may be changes that do not compromise 20 

higher order policy direction.  And, thirdly, the Council’s position as 

expressed in closing on this chapter that appears to take the in the 

round approach where it is convenient but in other respects saying “No, 

no, you must look at one policy alone”.   

 25 

 With respect I do not think the Council can have it both ways, I 

appreciate what the Council is trying to do, if inside the line you can 

look at in the round, if outside the line you have no choice.  But I 

submit to you that it is questionable whether that is good planning and 

whether that is a responsible approach to take when we are looking at 30 

the future wellbeing of this community in circumstances where even 

the respondent authority or the Council in this case has acknowledged 

there are issues with aspects of prescriptive policy at the higher order 

level. 

 35 

 I have noted a reference again to King Salmon and I did address you on 

this in closing on the Residential chapter. 

 

JUDGE HASSAN:   Yes, I was not in that particular hearing but other Panel, 

Ms Dawson was and - - - 40 

 

MS DAWSON:   No, I was not. 

 

MS CRAWFORD:   And actually Mr Willis probably was not either. 

 45 
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JUDGE HASSAN:   But nevertheless I wanted to get to the point of saying that 

I have read them. 

 

MS CRAWFORD:   Thank you. 

 5 

JUDGE HASSAN:   And other Panel members have and would read them.  

Just to clarify, perhaps at this point might be the convenient one for 

this, your position is to adopt those submissions for this hearing 

effectively? 

 10 

MS CRAWFORD:   Yes, and enlarge upon them as appropriate in closing and 

we have also offered some other possible solutions to consider.   

 

  [2.05 pm] 

 15 

 And the issue with King Salmon, and I know other counsel did 

reference it, there are some distinguishing elements on the facts, the 

Coastal Policy Statement as the Supreme Court said at paragraph 90 

“was a carefully expressed document whose contents are the result of a 

rigorous process of formulation and evaluation”.  With respect I think 20 

there is some distinguishing factors particularly in the case of map A 

and the RPS and the manner in which it currently came about. 

 

JUDGE HASSAN:   Yes, I will come to question you on that one as well 

actually.  I know that you covered that in your earlier submissions but I 25 

think it is important for us to hear that one. 

 

MS CRAWFORD:   Yes, thank you.  And I have cited in terms of the purpose 

of approach or purposive approach the Powell case.  Now, of course we 

have the Rattray decision, Town and Country Planning case 1984, upon 30 

which Powell builds its foundation, Court of Appeal.  There are some 

other cases cited in that decision that it may be appropriate for the 

Panel to reflect on.  They talk about as you will be aware, sir, plain and 

ordinary meaning, appropriate to look at the context, the immediate 

context, the exercise should not be undertaken in a vacuum.  But also 35 

here we have a situation where questions are starting to be asked about 

aspects of that higher order policy and in that case perhaps part 2 

affords more prominence. 

 

JUDGE HASSAN:   Yes, that is the area I am going to question you on in 40 

terms of the validity of that submission in regard to the statutory 

interpretation principles arising from - - - 

 

MS CRAWFORD:   Yes, and I do appreciate, sir, it is not an easy answer and 

we are exploring new ground here to an extent.  But what I would say 45 

on that point, if map A is flawed or elements of it are subject to 
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challenge or question and the prescriptive policy associated with it, and 

I submit for my clients the potential injustice that exists for those 

whose appeal rights are extinguished, then it is appropriate to have 

recourse to part 2.   

 5 

 I appreciate we are dealing with a separate proceeding in terms of the 

LURP review but that will lead to a further review of the Regional 

Policy Statement, that is my understanding, and we have an opportunity 

through this process to get things right and develop policy and look at 

rezoning in a way that does not offend the higher order policy 10 

document and indeed could be construed as giving effect to that policy 

direction. 

 

 And then in terms of what I have called - section 5 - a possible way 

forward again and the reason I say “again” is I did provide some 15 

opportunities through the Residential chapter.  So here are some other 

ideas.  In the event the Panel decides it simply has no ability to rezone 

land that sits outside map A I have put forward respectfully some 

options for consideration.   

 20 

 Again Strategic Objective 3.3.7, you do have the jurisdiction to reflect 

on this and I just note for your reference paragraph 3.1.6 of the 

Strategic Directions Decision, where the Panel quite rightly said that 

you would be looking again at that chapter as you go through this 

process to determine ultimately whether some changes might need to 25 

be made.   

 

 At 5.3 and at attachment A what I have attached there is policy 12 of 

the PC1 decision which was subsequently extinguished.  It is actually 

in the exhibit, so it is in the Council’s own comment on - - - 30 

 

JUDGE HASSAN:   Just to clarify, so when you refer to PC1 are you referring 

to the Environment Court appeal decision that preceded the Minister’s 

intervention under the CERA Act? 

 35 

MS CRAWFORD:   I would have to reflect on that but it certainly precedes the 

Minister’s intervention. 

 

JUDGE HASSAN:   I do not know if Mr Cleary would remember, I do not 

know if it ever got to a decision before that intervention, I do not think 40 

it did. 

 

MS CRAWFORD:   It may be - - - 

 

JUDGE HASSAN:   We were both involved as counsel at that time. 45 
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MR CLEARY:   Sorry, can I? 

 

JUDGE HASSAN:   Yes, Mr Cleary? 

 

MR CLEARY:   Which? 5 

 

JUDGE HASSAN:   If you could assist Ms Crawford on this, but I understand 

that those extracts don’t derive from the Environment Court processes 

around PC1 which effectively came to an end before anything was 

delivered as I recall, Mr Winchester, is that right? 10 

 

MR WINCHESTER:   Yes, if I can assist, sir.  The attachment to my learned 

friend’s submissions is from the Environment Canterbury 

Commissioners decision which was adopted by Environment 

Canterbury, but of course never really properly traversed through the 15 

full gamut of Environment Court consideration. 

 

JUDGE HASSAN:   Yes, thank you. 

 

MS CRAWFORD:   That is very helpful from my friend for the Council and it 20 

is obviously something the Council is interested in because they 

themselves cite it in their comment on the LURP review, and that is in 

exhibit B, and Council noted that proposed change 1 usefully included 

this policy.   

 25 

 What I am not suggesting and you cannot do this, you cannot rewrite 

the Regional Policy Statement, but some of the drafting on policy 12, 

which clearly this Council considers should be looked at again at 

regional level, might inform your ultimate decision around policy at the 

local planning level.   30 

 

 The reason I say that is that may be possible for this Panel to reflect on 

areas where urban development could be considered where appropriate 

to give effect to the Regional Policy Statement and that could be 

combined with an amendment to 3.3.7C simply by removing the 35 

reference to map A, and replacing it with “in order to give effect to the 

Regional Policy Statement”.  That provides flexibility for the 

community to move forward without running the risk that you are 

offending your higher order policy direction obligations. 

 40 

  [2.10 pm] 

 

 And perhaps sir that is the essence of our case.  I would urge the Panel 

to reflect on our closing submissions for the Residential chapter and I 

certainly wish the Panel the best in their deliberations as I will be away 45 
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for some period until mid-February, so I certainly hope that this is of 

use to you. 

 

JUDGE HASSAN:   Thank you, thank you Ms Crawford, I will check with my 

Panel members on questions and I have got a few myself.  Ms Dawson? 5 

 

MS DAWSON:   No, thank you. 

 

JUDGE HASSAN:   Ms Huria? 

 10 

MS HURIA:   No thank you. 

 

JUDGE HASSAN:   Mr Willis – I almost said Mr Winchester.  No, all right 

thank you.  I just, yes just a few things.   

 15 

 Now I think you have clarified the first one I had where you refer to the 

word intriguing in 4.3, you were not saying in a sense that, you were 

not intending a comment there in regard of the expert witnesses that 

were called on behalf of the Council in terms of giving new evidence in 

accordance with the code, explicitly with the permission of the Council 20 

to do so, in other words they were as far as we understand it, reflecting 

their independent views to us and in that sense we do not find 

surprising anything in regard to those views sitting at odds somewhat 

with something in a letter from the Council? 

 25 

MS CRAWFORD:  No, and certainly with respect to Mr Stevenson he 

acknowledged he had had a hand in drafting some aspects of the 

comment, but I am very reluctant in any proceeding to cast aspersions 

over any witness for not complying with the code.  I find that kind of 

approach of referencing that in writing is not appropriate and I certainly 30 

respect the independence of the experts, but what we have here is a 

Council with a shifting sands approach to whether you look at the RPS 

in the round, you isolate one policy, the RPS is sound, you should not 

be questioning it but yet - - - 

 35 

JUDGE HASSAN:   But at the end of the day, I mean coming back to it 

though, it really comes back to us, doesn’t it, to have to understand 

these documents and apply them correctly according to the law. 

 

MS CRAWFORD:   Yes sir, correct.  40 

 

JUDGE HASSAN:   And so just thinking about those aspects a little bit further, 

in your 4.7 you talk about there are two dimensions to a purpose of 

interpretation of the provisions, towards the end, you say what the 

provisions relate to and secondly the context in which the underlying 45 

policy was developed. 
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 Now if we take the first one I think I asked you this before but just to 

confirm, is there anything as to the substance of those provisions of the 

Regional Policy Statement that pertain to the blue areas and industrial 

business land that is substantively different in any sense from those 5 

residential provision directives on greenfield priority residential that 

you addressed in your submissions to the Residential stage 2 Panel? 

 

MS CRAWFORD:   Well the short answer is probably not sir. 

 10 

JUDGE HASSAN:   Yes, I just wanted to check that, I mean I am reviewing 

them and of myself I have not been able to spot anything, but I thought 

I would ask.  And then in terms of the context within which the 

underlying policy was developed, I looked at your earlier submissions 

and I understand, to effectively be a submission, that that context was 15 

in particular one in which there was no schedule in process, no section 

32 analysis for the implementation of these provisions through the 

special legislation (INDISTINCT 3.54) 

 

MS CRAWFORD:   Yes sir, that is my submission sir. 20 

 

JUDGE HASSAN:   Right.  Just looking at the scheme of the Act, and we do 

not need to go through it in detail but it seems to me in its purpose 

section which you will be familiar with, it describes a purpose, and in 

its provisions on the minister’s functions and what the councils must 25 

do.  Effectively it is setting a quite different philosophy in place and an 

associated quite different command and control model in place than the 

RMA. 

 

MS CRAWFORD:   Yes sir I believe that is an arguable point. 30 

 

JUDGE HASSAN:   You know I take for instance that from a purpose that 

talks about intervention to ensure, it uses a phrase “focus, expedited 

and timely recovery” for instance.   

 35 

  [2.15 pm] 

 

 And it even goes so far as to in the Purpose to refer to the minister and 

CERA ensuring that recovery, you recall that.  So then it also as far as I 

read it also explicitly qualifies how the community is to engage and 40 

enable community engagement but on a qualified basis in a way quite 

different from the RMA. 

 

MS CRAWFORD:  Yes sir I believe it does place a gloss on the normal RMA 

approach to sustainable management but what I would say is that - - -  45 
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JUDGE HASSAN:   Well it is effectively a different statute isn’t it, I mean 

effectively it is an Act of Parliament for its described purposes.  And in 

that sense it links to the RMA and it modifies the RMA but I am not 

sure if I could read anything in it to say in that statute or in any other 

statute in the RMA or in any other statute in any Acts of Parliament 5 

that would say one must read back directions given by instruments 

made under it, namely the LURP and therefore the Regional Policy 

Statement.  Read them back in a purposive sense by reference to a 

principle that they were enunciated through a process that was not akin 

to the RMA. 10 

 

MS CRAWFORD:  My answer to that sir would be that as an Act of 

Parliament it is like any statute subject to the Acts Interpretation Act, 

and when you say - - - 

 15 

JUDGE HASSAN:   So is there something in that Act or in another Act that 

would say, support your submission that one should read it in a 

purposive sense and read back what appears to be prescriptive direction 

to a more flexible direction based on a failure to follow the first 

schedule or section 32 processes?  Where do I find that? 20 

 

MS CRAWFORD:   I would refer you in the first instance to the Supreme 

Court decision on King Salmon which - - - 

 

JUDGE HASSAN:   No, no, within the statute books. 25 

 

MS CRAWFORD:  Basic principle sir of statutory interpretation, Acts 

Interpretation Act - - - 

 

JUDGE HASSAN:   Yes. 30 

 

MS CRAWFORD:   - - - and when you talk about read back (ph 2.17) that has 

come up under contract law as I understand it as well. 

 

JUDGE HASSAN:   Yes I appreciate that but where does it say, in any, is there 35 

a statutory principle that would say we should read it back because it 

does not follow the public participation model or the cost-benefit 

evaluation model and risk evaluation model of the RMA? 

 

MS CRAWFORD:   There is nothing that expressly says that sir.  And in my 40 

submission it need not expressly make that provision in order for you to 

reach that conclusion. 

 

JUDGE HASSAN:  What specific part of the King Salmon case, what 

paragraph of it directs us that we must do that? 45 
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MS CRAWFORD:   The Supreme Court in King Salmon, and I am looking at 

around between paragraphs 90 and 95, talk about the process by which 

the Coastal Policy Statement was developed and made the quite valid 

point that it was subject to an elaborate process - - - 

 5 

JUDGE HASSAN:   Yes. 

 

MS CRAWFORD:   - - - the Minister was not able to issue it until a thorough 

section 32 evaluation and either a board of inquiry or similar process 

with opportunity for public participation was completed - - - 10 

 

JUDGE HASSAN:   Yes. 

 

MS CRAWFORD:   - - - and in that case it was implausible to have recourse to 

part 2. 15 

 

JUDGE HASSAN:   But that was an instrument under the RMA and the LURP 

is an instrument under the CERA Act. 

 

MS CRAWFORD:  Yes sir but in these proceedings we are developing a 20 

District Plan and I accept that the CERA Act places a gloss on the 

normal RMA process but the purpose of this Plan is to enable this 

community to provide for its well-being in the normal way.   

 

JUDGE HASSAN:   I appreciate that but I am trying to understand your 25 

submission as to why we should read back the prescriptive wording of 

an instrument that came to life as a subordinate instrument of the 

CERA Act according to its purpose and functions and according to our 

functions under the Order in Council. 

 30 

MS CRAWFORD:   Sir, I understand your predicament and what I would say 

is that the reality is that all parties including this Council accept there 

are potential issues with Map A and the prescriptive policy associated 

with it. 

 35 

JUDGE HASSAN:   Yes well that is another point I want to come to.  Just at 

the moment though – bear that in mind, that is your merits opener – but 

on the point of statutory interpretation you would refer to King Salmon 

and paragraphs 90 to 95? 

 40 

MS CRAWFORD:   Yes. 

 

JUDGE HASSAN:   Which refers to a resource management document and the 

authority that can be taken from it within the Resource Management 

Act, partly due to the process by which it was formulated. 45 
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  [2.20 pm] 

 

MS CRAWFORD:   Mm'hm. 

 

JUDGE HASSAN:   But that does not direct us to take the same approach on 5 

an instrument under the different piece of legislation, that is where I am 

struggling. 

 

MS CRAWFORD:   I appreciate that.  

 10 

JUDGE HASSAN:   That is not a principle of “all time for all purposes” of 

interpretation, it is interpreting an instrument under the Resource 

Management Act. 

 

MS CRAWFORD:   I accept that, sir, but I have also cited in that part of my 15 

submissions the Powell and Dunedin City Council case which refers to 

Rattray as well as contract law, contract cases where, regardless of 

which statute has authorised or under which statute the case is being 

considered that the basic principles of interpretation still apply – plain 

and ordinary meaning, but if there is any doubt or uncertainty about 20 

that, you have recourse to the immediate context - - -  

 

JUDGE HASSAN:   Of the statute. 

 

MS CRAWFORD:   Yes. 25 

 

JUDGE HASSAN:   Not the background, not the processes by which the 

statute – the subordinate instrument came into being.  The immediate 

context of the provision in the statute, and if necessary the slightly 

broader context of the provision in the statute, ie, look to the purpose of 30 

the statue, and in a case of a subordinate instrument, look at the 

instrument, look at it broadly, look at the related policies and if 

necessary go to the Act under which it was enacted and the purposes of 

the provisions that enacted it, would that be correct? 

 35 

MS CRAWFORD:   Yes, I would accept that, sir. 

 

JUDGE HASSAN:   All right. Was there anything further on that, because I did 

have this other issue that I wanted to sort of test – yes, the other thing I 

am wondering about, is within the scheme of the CERA Act, as we 40 

discuss before, there this is command and control approach, almost 

relatively prescriptively saying, “The Minister has these functions, and 

when he does these things you guys will do those things”, if you know 

what I mean, Regional Councils you will change your Regional Policy 

Statement and City Councils you will do the same with your district 45 

and regional, you know in the regional plans as well.  And in amongst 
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that, there is the obligation on persons not to act inconsistently for 

instance with the Recovery Plan. 

 

 What I am getting to here is, in terms of the role of the Panel when it 

comes to things which may involve revisiting what the Minister has 5 

determined in some way or rather is there not some need for caution as 

to how far an independent Hearings Panel should go in that area, even 

in regard to making any observations in its decision for which it is not 

one of the named functionaries in the CERA Act for those purposes. 

 10 

MS CRAWFORD:   Absolutely, sir, I accept that this Panel should exercise 

caution. What I would suggest in terms of any decisions on the merits, 

if that is carefully worded in a way that is respectful of the higher order 

policy – map A – if you feel you cannot accommodate rezoning 

requests under the broader higher order policy to direction, you are 15 

bound map A and the prescriptive policy associated with it. 

 

 If you offer dicta in your decision at a micro level, in my submission 

that does not offend the higher order policy and map A, if you do not 

ultimately rezone those areas through this process.  You are simply 20 

making a factual determination, and if you adopt the Council’s 

position, they have also made factual determinations and if you agree 

that but for map A and area would otherwise had been appropriate to 

rezone but our hands are tied, then you are not offending the higher 

order policy process but you are providing an opportunity for parties to 25 

not have to re-litigate on the merits if they seek private plan changes, 

once this plan is operative. 

 

 Or ultimately, as the Regional Policy Statement is completely 

reviewed, and we expect that will occur, that the Council initiates their 30 

own plan changes or privately initiated variations to address these 

anomalies. It is simply keeping the door open for that conversation 

without the resource being expended by all parties to re-litigate on the 

merits, otherwise meritorious rezoning request. 

 35 

 So it will require careful thought and caution I agree, but a carefully 

worded decision, having regard to the expertise of this Panel, I am 

confident there is a way forward. 

 

  [2.25 pm] 40 

 

JUDGE HASSAN:   But yet, if we look at just this theme – I am still troubled 

it because I just look at that theme of, “Who has got responsibility for 

what”, and I see, you know perhaps consistent with the theme of the 

CERA Act in regard to “functionaries”, and dealing with LURP 45 

initiations if you like in changes to documents.  We have got an explicit 
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policy and this policy statement I am monitoring in review, under 

6.3.11. 

 

MS CRAWFORD:   Yes. 

 5 

JUDGE HASSAN:   Now the concern I have got – a little bit of a concern I 

have got about that, is that seems to say, again “the Regional Council 

will do this, the Territorial Authorities will contribute to that and other 

functionaries will also contribute, such as the infrastructure providers, 

to the process of structured review to the directives given by that 10 

chapter of the policy statement”. 

 

MS CRAWFORD:   Yes. 

 

JUDGE HASSAN:   And all of this comes through the LURP, as far as I 15 

understand it, I think this policy does, I have not double check that, and 

I think it probably does. 

 

MS CRAWFORD:   Yes. The LURP’s actually going to lead to the broad 

review of the Regional Policy Statement, sir, and what I would say on 20 

that point you - - -  

 

JUDGE HASSAN:   But yes, well you see my concern, is that my concern is 

given that whole “codification” if you like, but even as to the process of 

by which the policies are reviewed and scrutinised for their adequacy 25 

or otherwise for section 5 purposes, would we not be stepping on some 

toes, in terms of those intentions for us an independent hearings panel, 

to make our own recommendations for review effectively, by our 

observations? 

 30 

MS CRAWFORD:   No, sir, quite to the contrary. I submit that this Panel is 

better place than anyone to reflect on, what essentially is a district 

planning issue, that the challenge with urban limits set at a regional 

stage, is they do not often reflect district needs, and we know that from 

experience in Auckland and elsewhere, so there is an opportunity to 35 

demonstrate leadership through this process, if handled carefully 

through the wording of the decision - - -  

 

JUDGE HASSAN:   Is it for us to lead on this? 

 40 

MS CRAWFORD:   Well I - - -  

 

JUDGE HASSAN:   We are just an independent hearings panel under an Order 

in Council, with a specific mandate to hear submissions - - -  

 45 

MS CRAWFORD:   Yes. 
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JUDGE HASSAN:   - - - and make decisions on proposals with some degree of 

discretion, to give direction on modification to proposals, some of 

which have to be notified.  And nothing as I read it within that Order in 

Council prescription is there any broader mandate in the nature of what 5 

might be available to a court for instance. 

 

MS CRAWFORD:   What I would say to that, sir, is that I do believe this Panel 

has the opportunity to demonstrate leadership in a way that does not 

offend any parallel process and circumstances where this Council has 10 

regulatory authority, at district level itself recognises some issues with 

the higher order policy statement. 

 

JUDGE HASSAN:   Which the Council would undoubtedly take up with the 

Regional Council under the monitoring. 15 

 

MS CRAWFORD:   I am sure they are, sir. And in relation to the point of 

timing that my friend Mr Winchester raised about December, that just 

deals with the first tranche of the review of higher order matters, that 

will not review the Regional Policy Statement, that is the LURP 20 

review.  There are other processes they would need to follow – we have 

got a bit of a timing issue here because this Panel’s charged with 

setting the form of this city for some years to come, and we have an 

opportunity to get this right. 

 25 

 When map A was put in place in its current form, with respect I would 

submit that was a “kneejerk” reaction under emergency circumstances, 

we are moving back to business as usual - - -  

 

JUDGE HASSAN:   But again we cannot review that can we? 30 

 

MS CRAWFORD:   No, but you can make, in my submission, merits based 

assessments at the District Plan level and appropriate policy decisions 

that are carefully worded in a way that do not undermine higher order 

policy direction.  And my primary submission to you is that map A and 35 

the prescriptive policy ought not to be viewed in isolation. 

 

JUDGE HASSAN:   All right. Well, we have to think about all of that very 

carefully.  Obviously it is a very important issue, and important for 

your client particularly as well. 40 

 

MS CRAWFORD:   Yes, thank you, sir. 

 

JUDGE HASSAN:   I think I probably covered all my bases and thank you for 

coming along because I think that is important for us to test these 45 
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things with you thoroughly, given the questions you were asked and 

(INDISTINCT 4.41). 

 

MS CRAWFORD:   Thank you.  I wish the Panel well with its deliberations. 

 5 

JUDGE HASSAN:   Thank you, Ms Crawford. 

 

 Now, Mr Cleary. 

 

MR CLEARY:   Thank you, sir.  I would like to sort of set out a sort of a little 10 

bit of a brief pre-set of my submissions, but before I start that, just a 

housekeeping matter in terms of paragraph 1.4 of my submissions. I 

wonder if the Panel could delete the last sentence of that, please? 

 

  [2.30 pm] 15 

 

JUDGE HASSAN:   About acquiring the land? 

 

MR CLEARY:  Well I mean the land has been acquired, that is a matter of fact, 

but it is essentially the point by being advised by NZTA. 20 

 

JUDGE HASSAN:   Okay.  So you want the whole sentence out, including the 

footnote? 

 

MR CLEARY:  Yes.  Well the footnote refers to evidence which is on the 25 

record. 

 

JUDGE HASSAN:  Well, sorry, I just don’t understand.  If you want the 

sentence out, do you want to keep your footnote in it? 

 30 

MR CLEARY:   Delete the footnote as well. 

 

JUDGE HASSAN:   Delete the footnote, yes, okay. 

 

MR CLEARY:   Thank you. 35 

 

JUDGE HASSAN:   Thank you.  All right, yes. 

 

MR CLEARY:   So just very briefly, in terms of the format of the submissions 

that I prepared, I mean I have endeavoured to stick to the long bay 40 

formula in terms of assessing plan changes, and that’s included in the 

assessment in the round against the LURP and the various objectives 

and policies, including of course the strategic objectives, which are 

subject to the Panel’s earlier decision this year.  

 45 
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 I would make the submission that contrary to the Council’s approach, 

which has in my submission been to isolate one or two objectives, 

objectives of the Regional Policy Statement and say that rezoning of 

the submitters land doesn’t give effect to those isolated objectives. And 

I would also in my submissions, I refer to the various benefit and costs 5 

listed, the section 32 analysis undertaken by the Council.  I mean there 

are two things, of course the first one being it was an assessment 

against outdated objectives from the strategic objectives decision and it 

was a section 32 assessment in respect of all of the area as opposed to 

part of the area. 10 

 

 I have also referred in my submissions to the theme of certainty, and 

that is a theme that runs all the way through the LURP and also the 

RPS. And of course that issue of planning certainty was 

comprehensively addressed in the various Independent Fisheries 15 

decisions. 

 

 And the focus of that certainty is to enable recovery, and it is a 

prescriptive uncertain planning framework to achieve that outcome.  

And I would submit that if the Council is now saying it has the power 20 

to effectively pick and choose which greenfield priority areas should be 

rezoned, and when they should be rezoned, if at all, in my submission 

that would undermine the whole purpose of certainty which the LURP 

and RPS are trying to achieve. 

 25 

 I would also like to just briefly extrapolate on the issue of demand, and 

of course that is relevant to the issue of objective 6.2.2 and in particular 

subsection 4 of which the Council relies on.  It relies on it to say that 

there is sufficient land available to meet demand, and the Council can 

never decide not to rezone the land as part of this process. So 30 

effectively the Council is saying they can control a ration for supply of 

land for industrial purposes.   

 

 And I have referred this in my submissions, and the Panel has also got 

evidence, very high level evidence from Mr Willis from the MAIL 35 

Hearing, which refers of course, in some quite significant detail, to the 

LURP. 

 

JUDGE HASSAN:   So your position on sufficiency is, as I understand it, if its 

blue, therefore it’s mandated, therefore you don’t need to second guess 40 

the question of whether it is more than sufficient because - if it is 

declared sufficient by statutory instrument. 

 

MR CLEARY:  By the statutory or by the LURP.  The LURP is very – I 

submit the LURP is very clear in a number of places in the document 45 

itself on that matter.  The LURP is saying is that the greenfield areas 
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identified in the LURP and carried forward are implemented in part by 

the RPS.  Those are the areas that are sufficient to meet demand, over 

the recovery period, sir.   

 

JUDGE HASSAN:  And the LURP doesn’t just refer to the concept of 5 

sufficient, does it, it also talks about competition and notification.   

 

MR CLEARY:   It talks about, and it is for the benefit of the market, sir, it 

talks about the choice of locations and market competition for the 

provision of that land, and that is in section 4.3.2 of the LURP.  And 10 

you asked Mr Bonis some questions about that during the course of the 

hearing. 

 

  [2.35 pm] 

 15 

 But I would say that objective 6.2.2 can be fairly categorised as a 

general objective because it doesn’t refer solely to business land, it 

refers principally to residential land, and you have got those various 

different targets for intensification, and it talks about brownfield land 

and it talks about rural-residential land as well.  It also refers of course 20 

in subsection 4 to business land.  There is a specific objective 6.2.6 

which refers to business land, and that is the title of that particular 

objective. 

 

 And it does refer back to that earlier 6.2.2 but it does say in the 25 

explanation and reasons, and that is in the evidence that the location 

selected for industrial business land development are also key for 

rebuilding in the forward planning of the transportation network and 

associated hubs.   

 30 

 In the policies that give effect to these objectives, you have policy 6.3.1 

which Mr Stevenson accepted that rural zoning did not give effect to 

that policy.  And they have also got a specific policy on business land 

which refers to providing sufficient additional greenfield priority area 

land for business through to 2028, as provided for in Map A.   35 

 

 And within those specific policies which implement their objectives, 

there is not in my submission any support for a position that an 

identified greenfield priority area for business land does not need to be 

zoned on the basis of supply and demand. 40 

 

 The RPS, it’s explicit in its directive of as to what land is to be rezoned 

for that purpose, and indefinite rural zoning, sir, cannot possibly be 

seen as giving effect to that particular policy. 

 45 
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 And there was some discussion about the issue of possible sequencing, 

and I would submit that it is not obvious that there is only consequence 

of sequencing within the objectives and policies of the RPS.  But to the 

extent that it could be read as such, I would submit that the partial 

rezoning of this greenfield priority area which our client’s seek, 5 

contains an element of sequencing in the sense that the balance of the 

area three land can be rezoned at a later date, but of course that has to 

be subject to the separate RMA process, and also the LURP review 

might intervene in the interim.   

 10 

 From my friend’s closing submission, Mr Winchester’s closing 

submissions, he has raised a contest in the evidence between 

Mr Osborne and Mr Young, and Mr Osborne has taken the citywide 

approach, he hasn’t undertaken a location specific assessment of the 

demand, that is, he hasn’t undertaken a proper analysis for industrial 15 

land demand and locations of choice, such as in proximity to the 

airport.  And he hasn’t actually assessed at all the impact of potential 

over supply that an additional 11 hectares, which is my client’s land, 

the effects of that, he hasn’t undertaken any specific assessment of that 

at all. 20 

 

 Now, also my friend has referred in his submissions to a report, and 

that is paragraph 2 of my friend’s submissions.  A report prepared by 

Mr Osborne, and of course that’s on the issue of supply and demand, 

and that report of course is not in evidence.  25 

 

JUDGE HASSAN:  Well it is, isn’t it?  Because it was an attachment to the 

section 32 report.  Just the Property Economics Report.  Was it the 

Property Economics Report?  The Property Economics Report within 

the auspices of the inquiry is part of the section 32 report that we must 30 

have regard to, it is a statutory document, publically available and 

indeed been referred to in previous Chapters of our inquiry.  So in that 

particular point I am not sure I am with you. 

 

MR CLEARY:  Okay, all right.  But Mr Young has stated that if locations 35 

require different – you know, so different businesses require different 

locations, different benefit.  Different locations, he talked about the 

Airport, in particular another area such as Lyttelton, and Mr Young has 

pointed to clear unequivocal evidence of demand for the submitter’s 

land and that issue was untroubled in my submission and cross 40 

examination as evidence on that particular issue. 
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  [2.40 pm] 

 

JUDGE HASSAN:   Because your primary submission on this comes back to 

the statutory document having identified this land as part of what 

would meet sufficiency by 2028. 5 

 

MR CLEARY:   Absolutely sir. 

 

JUDGE HASSAN:   And you put a full stop after that. 

 10 

MR CLEARY:   I can indeed sir.  But the other matter to address sir is the 

submission that our client’s land does not have any unique 

characteristics that would justify a rezoning of the land at this time, and 

that ignores the various locational benefits of the land in terms of its 

proximity towards the Airport, which all relevant experts extol the 15 

virtues of this location.  But that aside sir, setting a bar that land must 

be unique before it is rezone, that is an impossible bar or a very 

difficult bar to set or a very high bar to set and it is one that is not 

supported to my knowledge in any case law.  

 20 

 I would also sir briefly address the issue of integration of infrastructure, 

I would firstly note that the Council’s traffic witness did not have any 

concerns regarding the effects of the development on the transport 

network.  And of course it is an issue for the Crown and I accept it is an 

issue for the Crown because the Crown needs to be satisfied that safe 25 

access to the highway is to be provided, and that issue of safety was the 

critical factor or the critical matter for the traffic experts to determine.  

And in particular whether or not the design of the intersection could be 

done so in accordance with the Austroads guidelines, and it is not an 

issue as to whether or not access on that loop road is unusual or 30 

unexpected, as the witness has said, it really is an issue sir as to 

whether or not the design can meet the guidelines.  And that design of 

course as the Panel will be aware, it will be subject, and indeed the loop 

road itself, and any possible intersection would be subject to a further 

independent safety audit down the track. 35 

 

 And I have also referred in my submissions to the bigger picture issue 

which is really the integrated approach to decision making in terms of 

the MAIL proposal and also the proposal put forward by our clients to 

rezone their land.  And that is an issue that was explored at the MAIL 40 

hearing, I am not going to say too much about that except that of course 

the Crown’s concerns in terms of traffic generation onto the State 

Highway, it appears to me their position that if the Council relief on 

that in particular in the MAIL hearing is granted then the Crown has 

less concerns about impacts on the State Highway network.  That is I 45 

understood to be the Crown’s position. 
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 In terms of wastewater the position of the submitters is development of 

their land can be integrated with and represent an efficient use of the 

Council’s wastewater system and we will accept rules that it will 

achieve such as outcome.   5 

 

 I will just expand a little bit on the written submission because I note 

that Ms O’Brien, she acknowledged in questioning from Commissioner 

Dawson that Industrial General land in terms of warehousing, and that 

is a particular example, has a very low generation in terms of 10 

wastewater, and Ms O’Brien, also in answer to a question from 

Professor Bagchi, stated that most of the time there is some spare 

capacity in the network.  

 

 And this is generally speaking – she was not talking about the 15 

Riccarton interceptor specifically, but generally speaking there are 

times when there is capacity in the wastewater network and with the 

amount of looking at whether there would be storage onsite and 

discharging only at times where there is spare capacity, but she 

acknowledged she would need to do this analysis and the Panel will 20 

remember, recall that I put a number of different scenarios to Ms 

O’Brien and she agreed to go ahead and undertake that modelling, but 

unfortunately sir as of today I am not aware of that actual modelling 

having taken place.  

 25 

  [2.45 pm] 

 

 And obviously this is something of a disappointment for our clients.  

We have no control of the modelling – it is the Council’s modelling.  

But the fact that that model, those scenarios have not been modelled, sir 30 

in my submission it is difficult to see how the Council can 

unequivocally state that there is no capacity whatsoever because that 

detailed analysis has not been undertaken. 

 

 Finally there is the issue of storm water and that is the issue of natural 35 

over plan flow paths and those are the questions I asked of, and this is 

still an issue from our friend Mr Winchester, and I asked Mr Norton 

some questions about that and he agreed and that is set out at page 65 

of the transcript that it was a matter for subdivision and discharge 

consent and he agreed that - - - 40 

 

JUDGE HASSAN:   It is a matter for the ODP as well though isn’t it? 

 

MR CLEARY:   Sorry? 

 45 

JUDGE HASSAN:   Why is it not a matter for the ODP? 
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MR CLEARY:   Well the narrative sets out how the storm water is to be dealt 

with sir, that is the narrative. 

 

JUDGE HASSAN:   An ODP can include narrative, possibly. 5 

 

MR CLEARY:   Absolutely sir, yes, and that is set out in Ms Harte’s rebuttal 

evidence about how storm water discharge from the development is to 

be managed.  But essentially as I was going to say, that Mr Norton 

accepted that if these matters are dealt with at the time of subdivision 10 

and discharge consent he would be satisfied.  And there was also some 

discussion with him around commercial negotiations in terms of 

achieving the agreements to allow for the flow of storm water over 

neighbouring properties, he agreed that that was a matter of 

commercial negotiation sir. 15 

 

 The final issue sir is the issue of policy 6.3.3 and I have addressed that 

in my submissions and I have set out first - - - 

 

JUDGE HASSAN:   Thank you, is that, well it is not paginated but it is on the 20 

page beginning relevant policies in Chapter 6. 

 

MR CLEARY:  Yes, and sir it will essentially be from paragraphs 4.31 

onwards, and I have set out some of the background of the rationale for 

not including sort of an ODP for all of the greenfield priority area and I 25 

have referred sir to my, what I have termed it as sort of a long dark 

shadow of uncertainty as to the future of the Area 3 in terms of its 

identification as a greenfield priority area.   

 

 At 4.36 sir I have acknowledged that the Panel must deal with LURP 30 

and this is where I refer to the long and very dark shadow of 

uncertainty.  I would submit that some weight must be given to that 

because we have a situation where the majority of the landowners it 

appears haven’t sought Industrial zoning, it is just my clients and Equus 

Trust. There is one landowner, which is NZTA, is opposing the 35 

rezoning of the land and at the same time it is saying that you need an 

ODP for the whole of the area while at the same time saying we do not 

want our land rezoned as industrial.   

 

 And that to me sir, there is a little bit of an air of unreality about this 40 

whole situation and so there are some exceptional circumstances I have 

referred to in my submission, the ones that could possibly have not 

been contemplated by the RPS or indeed the LURP at the time those 

documents were developed. 

 45 
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 And I have also sort of referred in my submissions about in order to 

achieve, and I have talked about the internal inconsistency in policy 6.3 

in terms of the words subdivision and other rules, the latter implicitly if 

not expressly contemplating a scenario where greenfield priority area 

land can be developed without a full ODP. 5 

 

 And then I have suggested sir that the purposive approach, again my 

friend has referred to – Ms Crawford has referred to that in her 

submissions. 

 10 

  [2.50 pm] 

 

 A purposive approach would be useful for the Panel to undertake and in 

that respect if we look at the RPS and the LURP in the round, in 

particular the RPS, it is an explicit prescriptive and certain framework 15 

that says that the greenfield priority areas identified for business, and 

this is set out in the policies that I referred to earlier, those greenfield 

priority areas are to be rezoned for business.  And if the plan doesn’t - - 

- 

 20 

JUDGE HASSAN:   It is not saying that it has to be done notwithstanding 

part 2 of the Act though, is it? 

 

MR CLEARY:   Well, of course - - - 

 25 

JUDGE HASSAN:   Or is it? 

 

MR CLEARY:   Of course the Council’s position assigned (ph 0.46) is that the 

RPS is consistent and gives effect to part 2 of the Act.   

 30 

JUDGE HASSAN:   Insofar as it goes. 

 

MR CLEARY:  I didn’t understand the Council have ever put any 

qualifications around that. 

 35 

JUDGE HASSAN:   Sorry, I am interrupting you, but I am just mindful of the 

time and thinking of the most efficient time to ask you questions and it 

has gone awhile. (ph 1.12)  But perhaps taking you up on this one, if 

land is coloured blue in the RPS and identified in the LURP for 

business zoning, and also taking account of Ms Crawford’s 40 

submissions but I don’t think they touch on this question, the question I 

put to you is insofar as we are concerned we are not exempt from the 

obligations under the Order in Council to go through section 32, 32AA 

and make our decisions on all zoning proposals based on that and the 

other requirements of the Act including to be satisfied that the 45 

objectives give effect to the purpose of the Act.  That is right, isn’t it? 
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MR CLEARY:   Of course that is correct, sir. 

 

JUDGE HASSAN:   Now, if we come back to this particular land, what can 

you say about the evidence before us that gives us a basis for 5 

determining that rezoning this land commercial on the evidence we 

have got before us satisfies part 2 of the Act? 

 

MR CLEARY:   Well, as I have set out in my submissions, I have undertaken a 

sort of an analysis against for example the strategic objectives which 10 

give effect to the RPS and it also gives effect to the purpose of the Act. 

 

JUDGE HASSAN:   Yes, but that doesn’t exempt us, does it, from for instance 

caring about or inquiring into how rezoning of this land would affect 

the surrounding environment for instance? 15 

 

MR CLEARY:   I believe the evidence addresses that, sir. 

 

JUDGE HASSAN:   So that is what I am asking you, what specific evidence 

are you relying on to draw us to on the matter of how rezoning this land 20 

for industrial would affect the surrounding environment in a way that 

satisfies part 2? 

 

MR CLEARY:   Well, there are a number of strands to that issue of effects on 

the environment, sir.  The issue of amenity effects which I understood 25 

Mr Stevenson, for example, to say that those amenity effects can be 

managed appropriately by the interfaces between the industrial land 

and the rural land. 

 

JUDGE HASSAN:   So do we look to the transcript for that or his evidence?   30 

 

MR CLEARY:   Yes, it is in the transcript. 

 

JUDGE HASSAN:   The transcript cross-examination. 

 35 

MR CLEARY:   It is towards the end of my questioning of Mr Stevenson when 

I took him through the various costs which are essentially 

environmental effects that were identified in the section 32 analysis. 

 

JUDGE HASSAN:   All right. 40 

 

MR CLEARY:   And of course there is also the evidence on the issue of the 

impact on the transportation network and evidence on the issue of 

integration with the infrastructure. 

 45 
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JUDGE HASSAN:   So if we look at the transportation network, we have got 

evidence in on the different traffic experts looking at your zoning 

proposition, then the question is how much of the blue area should be 

rezoned if it is to be rezoned, whether it should be confined to your 

land or go further, does that transport evidence assist us beyond 5 

assessing the development consequences of your clients land? 

 

MR CLEARY:   Well, there is nobody before this Panel other than Equus Trust 

as - - - 

 10 

JUDGE HASSAN:   Who didn’t call evidence. 

 

MR CLEARY:   That is their lookout, sir. 

 

JUDGE HASSAN:   And on the evidence I guess the proposition being, say 15 

your client’s land was developed, we had the caucusing of the traffic 

experts and their relatively quick conclusion and consensus that access 

should not be undertaken from anything other than the interchange with 

the state highway which was a change, if you like, from an earlier 

expectation, was it not? 20 

 

  [2.55 pm] 

 

MR CLEARY:   I believe so, sir, but I cannot say with 100 percent certainty.  I 

understood that there is some signalling proposed, traffic signalling 25 

proposed. 

 

JUDGE HASSAN:   Yes.  Is it your view on that, that the evidence in traffic 

effects, transportation effects probably fairly taken is confined to the 

question of whether your clients land should be rezoned and only your 30 

clients land? 

 

MR CLEARY:   That is the evidence that our client led and it is specific to 

that.  The traffic evidence of course did deal with both outline land and 

the Equus land. 35 

 

JUDGE HASSAN:   And the Equus and it may extend to that extent. 

 

MR CLEARY:   In terms of various issues, in particular a potential access or a 

through route from Hawthornden Road but also in terms of 40 

accumulative effects on the State Highway network.  If both areas of 

land were to be rezoned or one area of land being our clients land was 

rezoned, that was considered in the traffic evidence in the traffic 

modelling which was attached to Mr Milne’s evidence, and of course 

there is also the evidence in respect of providing a safe intersection on 45 

the loop road, sir. 
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JUDGE HASSAN:   Now the infrastructure issues in regard to sewage and 

water, am I right to understand that that is only in regard to your clients 

land? 

 5 

MR CLEARY:   That is the only evidence that the Panel has in respect of 

wastewater.  I do not understand there to be any issue whatsoever in 

respect of water. 

 

JUDGE HASSAN:   Yes, no I do not recall any issue in regard to water.  In 10 

regard to secondary flows and storm water does the evidence deal with 

anything other than your clients land? 

 

MR CLEARY:   It does, sir, but only it very briefly deals with the ability to 

have overland flow paths for the Equus land and I understand that was 15 

questioning from Commissioner Dawson of either Mr Norton or 

Mr Hall, I cannot remember exactly, in terms of whether or not 

overland flow paths for storm water could be provided on the Equus 

land and the expert, either Mr Norton or Mr Hall agreed that that is a 

possibility. 20 

 

JUDGE HASSAN:   And you showed a diagram which extended in overland 

flow path across land beyond the Equus land. 

 

MR CLEARY:   That is correct, sir. 25 

 

JUDGE HASSAN:   In respect of which there are no easements or other 

entitlements. 

 

MR CLEARY:   There is an easement, sir. 30 

 

JUDGE HASSAN:   Which enables overland flow? 

 

MR CLEARY:   There is, sir, there is an easement but that easement relates 

only to part of the land which is owned by our clients, and you will 35 

recall from Mr Norton’s rebuttal evidence he did not have any concerns 

with rezoning that part of the land.  It is actually part of the land which 

did not have a sort of, well Mr Hall’s diagram did show a natural 

overland flow paths and I think that was Exhibit D, it could have been 

E, either D or E did show an overland flow path over our clients land 40 

and then land outside of the Equus land. 

 

JUDGE HASSAN:   Right, now I cannot recall and I am taking a longer time 

that I wanted to here, but I cannot recall if I asked you to have 

produced by agreement the copies of the easements that are registered 45 

against the title that are being referred to.  I do not know if they are in 
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evidence or not, Mr Winchester given that they are Land Registry 

documents would you have any objection to them coming in by 

consent? 

 

MR WINCHESTER:   I understand them to be attached to my learned friends 5 

closing submissions, are they not? 

 

JUDGE HASSAN:   They may quite well be, oh yes, I see, got them, okay, 

thank you, all right, you anticipated that one, thank you. 

 10 

MR CLEARY:   I cannot remember whether I was finished now. 

 

JUDGE HASSAN:   It was not a deliberate ploy to make you finish. 

 

MR CLEARY:   Oh, I have my suspicions, sir. 15 

 

JUDGE HASSAN:   There are a few other questions I think.  We have 

obviously read your submissions Mr Cleary. 

 

MR CLEARY:   That would be essentially my submissions.  I do actually want 20 

to raise a minor issue in respect of the Airport’s position, and at that 

mini area we had, the Council and the Airport request the Panel accept 

the evidence of Mr Penny and the evidence of Mr Bonis made in 

reliance on Mr Penny’s evidence with regard to the zoning of the land.   

 25 

 I did signal I had a concern with Mr Bonis’ summary of his evidence in 

terms of the timing but a particular concern is that the vast majority of 

his evidence that he has given does not in any way rely on the evidence 

of Mr Penny.  Some of it does, but the majority of it does not.  So that 

to me seems to be inconsistent with the airport’s request that it is just 30 

the evidence of Mr Bonis that relies on Mr Penny that should be 

allowed in. 

 

  [3.00 pm] 

 35 

JUDGE HASSAN:   I am not sure if I follow you.  Sorry, are you saying 

something about the admissibility of some of Mr Bonis’ evidence? 

 

MR CLEARY:   Well what I am saying is that the airport asked - - -  

 40 

JUDGE HASSAN:   Is this covered in your written, I remember reading your 

submissions but I do not remember reading that bit. 

 

MR CLEARY:   It is not covered in my written submissions, sir, it is an 

afterthought that I am addressing the Panel on this matter. 45 
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JUDGE HASSAN:   Without Ms Appleyard here to respond? 

 

MR CLEARY:   And she is not hear. 

 

JUDGE HASSAN:   And she was not given notice of it, so what is the 5 

afterthought?  Hopefully it does not involve an admissibility question. 

 

MR CLEARY:   Sort of simply making the point that the airport has requested 

that the Panel allowing the evidence of Mr Bonis that relies on the 

evidence of Mr Penny. 10 

 

JUDGE HASSAN:   Well Mr Bonis is not a coat tailor on Mr Penny, he is an 

expert in his own right and he does rely on Mr Penny.  Are you saying 

that he can only say things in regard to Mr Penny’s evidence, 

therefore?  That cannot be right. 15 

 

MR CLEARY:   No, I am not saying that all, sir, the specific request by the 

airport was for the Panel to allow the evidence of Mr Bonis that relied 

on the evidence of Mr Penny. 

 20 

JUDGE HASSAN:   Yes. 

 

MR CLEARY:   He has simply gone further than that, I am not - - - 

 

JUDGE HASSAN:   Well in relying on the evidence of Mr Penny, isn’t he 25 

allowed to as an expert go further than that?  And are you saying that 

we should – I am not sure if I follow you and I am pretty disturbed by 

the fact that the last minute on closing is an afterthought not signalled 

in any way and not served on relevant counsel in making such a 

submission, so I reject it. 30 

 

MR CLEARY:   I will not take it any further, sir. 

 

JUDGE HASSAN:   All right. 

 35 

MR CLEARY:   Thank you. 

 

JUDGE HASSAN:   So I will just check, Ms Dawson, do you have any 

questions? 

 40 

MS DAWSON:   No, thank you. 

 

JUDGE HASSAN:   Ms Huria? 

 

MS HURIA:   No, sir. 45 
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MR WILLIS:   I just have one, Mr Cleary.  Just a matter of clarity, at 6.9 of 

your evidence – of your submission, should I say – you made the point, 

you made the submission there that there is an absence of real cost in 

relation to the five matters addressed clearly above.  Judge has just 

dealt with a number of those.   5 

 

 The thought that occurred to me was the evidence, of course, that 

Mr Osborne raised a number of fairly generic potential costs associated 

with what he described as over-supply; I am just trying to understand 

your point here.  Are you saying there is evidence in front of us that 10 

addresses those particular points made by Mr Osborne or are you 

saying that, if I understood you earlier you might be suggesting, tell me 

if you are or not, that some of those over-supply issues are not valid 

because of your submission that the identification of the greenfield 

priority area as itself provides the appropriate level of supply?  15 

 

MR CLEARY:   Well that is sort of my overall starting point, sir, but in terms 

of any particular effect of cost that Mr Osborne referred to in my 

questioning of him, I have submitted that his response raised, and this 

of course is at paragraph 6.3 of my evidence, where he talks about if 20 

you increase the supply of land in one place you decrease the value of 

land or if you increase the value of land in one place by rezoning that to 

industrial you could increase the value of other industrial land 

elsewhere, and I have made the submission that that is a trade 

competition effect, and it is not an effect that I would say the Panel 25 

should have regard to. 

 

MR WILLIS:   Is it a trade competition effect if it is not an effect between two 

identifiable trade competitors?  There is competition that might have 

some economic impact, is that necessarily a trade - - -  30 

 

MR CLEARY:  Well they are identifiable competitors for industrial land 

within the Christchurch City area generally, and more specifically 

within the airport, even in proximity to the airport.  And I did say that 

in terms of those effects they would have to go beyond simple impacts 35 

and the value of another piece of industrial land, they have to impact on 

economic social wellbeing before it is a legitimate effect for the Panel 

to take into account. 

 

MR WILLIS:   Yes, yes I agree there.  Okay, thank you. 40 

 

  [3.05 pm] 

 

JUDGE HASSAN:   Mr Cleary I have just got a couple of follow-ups.  If I 

could go to your paragraph 3.12 please and I want to discuss with you 45 
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issues around Section 23 to start with of the CERA Act and actions and 

so forth under that. 

 

 So just starting with that description of obligation there, and I take it in 

that sense, and I do not think this is a matter of much dispute if any, 5 

that we as a Panel must not act inconsistently with that obligation, 

effectively.  Is that how you see it? 

 

MR CLEARY:   Well that is the plain wording sir of the - - - 

 10 

JUDGE HASSAN:   That is fine but the next thing, looking at action 24 of the 

LURP, page 29, so you agree that action there is action on the 

Council’s part, not ours? 

 

MR CLEARY:   For the purposes of the District Plan Review it says that the 15 

Council is to enable an investigated approach. 

 

JUDGE HASSAN:   Yes, so that action as far as it goes, applies to the Council.  

It does not apply to the Panel per se? 

 20 

MR CLEARY:   Well the Panel is the decision maker. 

 

JUDGE HASSAN:   But the Panel is not a functionary of the Council.  A Panel 

is an independent Hearings Panel appointed under the Order in 

Council. 25 

 

MR CLEARY:   That is correct sir. 

 

JUDGE HASSAN:  Where in the Order in Council does it say we are a 

functionary of the Council? 30 

 

MR CLEARY:   Sir, I wonder if it is in dispute as to whether or not the Panel is 

a person exercising functions of - - -  

 

JUDGE HASSAN:   No, no, well we have covered that one off. 35 

 

MR CLEARY:   Yes. 

 

JUDGE HASSAN:   Now we are looking at what the actual obligations are and 

as I read action 24, it is an action on the Council’s shoulders, it is not 40 

an action that applies to any other functionary other than the 

functionary specified, namely Christchurch City Council.  That is right 

isn’t it? 

 

MR CLEARY:   That is sir, that is what it says, yes. 45 
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JUDGE HASSAN:   And there is nothing in the Order in Council that extends 

that function to us is there.  As far as I can tell there is not, I have not 

seen it anywhere.  There is something that says we must not act – it 

says the obligations under section 24 apply to us. 

 5 

MR CLEARY:   Yes. 

 

JUDGE HASSAN:  But it does not say action 24 itself applies to us.  You 

understand?  Section 23 I should say, not section 24, section 23 applies 

to us through the Order in Council.  But action 24 does not does it? 10 

 

MR CLEARY:   It does not and I would say that more broadly it is the Panel to 

make a decision in terms of the RPS as well. 

 

JUDGE HASSAN:   Now the next thing I had on that list was, so the RPS 15 

provisions we have spent the most time on in this hearing are in 

Chapter 6, the ones we have been discussing, and those were included 

through the LURP, aren’t they? 

 

MR CLEARY:   Yes. 20 

 

JUDGE HASSAN:   And in fact you can find them as provisions of the LURP.  

That is right, isn’t it?  They sit within the LURP and they sit within the 

Policy Statement. 

 25 

MR CLEARY:   Well the RPS is implemented in part. 

 

JUDGE HASSAN:   Through the Policy Statement. 

 

MR CLEARY:   Sorry, the LURP is implemented in part by the RPS. 30 

 

JUDGE HASSAN:   Yes, I understand that bit but if we look at the LURP in 

the round as you put it, we find these provisions in there, don’t we? 

 

MR CLEARY:   Yes sir. 35 

 

JUDGE HASSAN:   And we find them in the Policy Statement.  All right.  And 

so completing that loop, our obligation under section 23 not to be 

inconsistent with the LURP we must give effect to the Policy Statement 

quite clearly - - - 40 

 

MR CLEARY:   Yes. 

 

JUDGE HASSAN:  - - - and if we do not give full effect to the Policy 

Statement then we are acting inconsistently with the LURP? 45 
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MR CLEARY:   That is essentially it sir, yes. 

 

JUDGE HASSAN:   Yes.  So now, so next I come to your cases, starting at 

3.14 and 3.15.  Now as I read it, I have not read the decisions 

themselves, if you are able to provide copies of those to the Secretariat 5 

for us that would be good. 

 

MR CLEARY:   I am more than happy to sir. 

 

JUDGE HASSAN:  Thank you, saves us having to dig them out, or just 10 

references to the Secretariat will be sufficient, but we do need to check 

the actual source. 

 

 But coming back to the decisions themselves from what you say here, 

and I have not read the cases themselves to date, they are both 15 

examples of where approval to something was denied because to 

approve would be inconsistent with the relevant statutory document, is 

that right? 

 

  [3.10 pm] 20 

 

MR CLEARY:   That would be the second one, sir. 

 

JUDGE HASSAN:   Well, looking at “kiwi” - - -  

 25 

MR CLEARY:   Yes. 

 

JUDGE HASSAN:   - - - paragraph 9 you quoted, that it could not approve the 

plan change if it was inconsistent with the recovery strategy. 

 30 

MR CLEARY:   Yes, sir. But in that particular case nobody was alleging that 

the plan change 22 was inconsistent with - - -  

 

JUDGE HASSAN:   All right. 

 35 

MR CLEARY:   - - - the recovery strategy. 

 

JUDGE HASSAN:   But nevertheless, the proposition covered off by the court, 

was whether or not they could approve it if it was inconsistent. 

 40 

MR CLEARY:   And it basically said, well it simply said, and it is not 

discussed in any great detail, it is essentially a one liner, sir. 

 

JUDGE HASSAN:   All right. But if I look at the current scenario though, 

current scenarios, we got a notified proposal which does not zone your 45 
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client’s land for industrial purposes, and the proposition you are putting 

to us, is to zone it for those purposes. 

 

 Is there any authority supporting your submission that we are 

compelled to zone land in order to not be inconsistent with - - -  5 

 

MR CLEARY:   Well, sir, I am not aware, sir, of any similar scenario arising, 

so I cannot help you in terms of any case law on that point, sir. 

 

JUDGE HASSAN:   All right. 10 

 

MR CLEARY:   It essentially it is a matter of submission on my behalf. 

 

JUDGE HASSAN:   But probably it is wrapped up in our earlier discussion in 

that you are not saying to us that we are compelled to zone land, even 15 

though we have not gone through a process of satisfying ourselves if 

that is where we end up on the evidence, that it would be in accordance 

with the purpose and principles of the Act to do so, do you understand - 

- -  

 20 

MR CLEARY:   Sir, it is a matter of judgement. 

 

JUDGE HASSAN:   We have to look at the evidence, we have to apply the 

32AA evaluation to it, notwithstanding the obligations that might apply 

to the Council under action 24. 25 

 

MR CLEARY:   But at the end of it all there is still a very strong directive 

theme in the RPS about rezone. 

 

JUDGE HASSAN:   Yes.  But coming back to that question about action 24 30 

though, given that action 24 does not apply to us, none of our 

obligations are to be read back by reference to that obligation, are they? 

 

 The question was and remains, am I right, that action 24, the question 

was and remains, “Is the Council required to bring forward a change to 35 

its plan to implement the blue area over the area including your client’s 

land”, that is the question that remains for you, unanswered, insofar as 

the Council is concerned in terms of its function responsibilities under 

action 24, that those responsibilities do not apply specifically to us. 

 40 

MR CLEARY:   I would have to sort of agree with you, sir, because there is 

nothing in the LURP that I understand that says that is a responsibility 

of a decision making authority. 

 

JUDGE HASSAN:   Yes.  I mean that is why I am genuinely asking it because 45 

I really would like to know , I have looked for it but I cannot find it. 
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MR CLEARY:   But the obligation is on the Council to enable the integrated 

approach to the development of these greenfield priority areas as part 

of the District Plan review, sir. It is not to be enabled at some 

indeterminate time in the future, sir. 5 

 

JUDGE HASSAN:   All right, well thanks very much, Mr Cleary, for your 

assistance. 

 

MR CLEARY:   My pleasure, sir, and thank you, thank you to the Panel. 10 

 

JUDGE HASSAN:   Now, Mr Winchester, we have also read the Council 

submissions, and I only had one particular question which I was going 

to ask, and I admit we are in your hands as to how much you want to 

cover. 15 

 

MR WINCHESTER:   Well, I apologise first of all for ducking out of the 

hearing room, I was rather optimistic of my travel plans, so I made a 

rearrangement and I got time to address the matters that have been 

raised by my learned friends this afternoon, and I had not anticipated 20 

there would be that much to cover, but having listened to those 

submissions there are some oral submissions that have been made to 

you that have amplified on the written ones that I think do deserve a 

response.  I will not take long. 

 25 

 I wanted to first just deal with the Crown’s closing, it has not come up.  

I just wanted to, I suppose, record that the Crown’s closing submissions 

are largely supported.  There are two issues that are identified where 

there is a difference between the Crown and the Council - - -  

 30 

JUDGE HASSAN:   Yes. 

 

MR WINCHESTER:   - - - and one of those was on traffic impacts and traffic 

matters, and I suppose what I can say there is simply that in terms of 

those concerns about impacts on the western corridor and the 35 

Russley/Memorial interchange, that was not a matter of specific focus 

for the Council, and I cannot take that any further other than to say that 

evidence is on the record, it is not challenged by the Council. 

 

  [3.15 pm] 40 

 

 Dealing with ODP issues and my learned friend, Mr Cleary, has 

addressed you to an extent on that today.  I think the Crown’s 

submission very helpfully sets out the sequence in terms of the role of 

an ODP as dealt with in the Regional Policy Statement chapter 6 in 45 

order to give effect to policy 6.3.3 of the RPS.  And that sequence is 
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helpfully set out, yes, paragraphs 24 through to 31, and in my 

submission that is not only how it should work but it is how it is 

intended to work. 

 

 And that does create an issue for my learned friend’s client in terms of 5 

the coverage of the ODP and the way that that ODP has come in and 

both of those issues are in my respectful submission pretty much fatal, 

they are the end of the matter for Mr Cleary’s clients in terms of giving 

effect to the Regional Policy Statement.  And a criticism has been made 

of the Council’s position by both my learned friends this afternoon 10 

about the suggestion of picking and choosing in terms of the Council’s 

interpretation of the RPS and in my submission that is unfair and it is 

not accepted. 

 

 In terms of the way the RPS has applied there are some very strong and 15 

specific directions in individual policies and, depending upon your 

specific facts and circumstances, they tell you precisely what you must 

do in order to give effect to the RPS. And then you read the relevant 

chapter in the round and there is no inconsistency with that express 

direction in individual policies and the overall thrust of chapter 6 in my 20 

submission.   

 

 So I simply don’t accept that the Council has been picking and 

choosing and this suggestion about shifting sands that on the one hand 

the Council is saying, “Well, one must look at the RPS in the round”, 25 

its witnesses have done that and then it has looked at specific policies 

and there is no inconsistency in my submission between the evidence 

and the interpretation that has been applied by the Council, either in 

respect of specific policies or chapter 6 and indeed the wider RPS in 

the round.   30 

 

 One of the advantages of having a chapter imposed by the LURP, by a 

ministerial direction is coherence and in my submission there is a very 

strong and coherent thread running through chapter 6 both at an 

individual level and at a broader level.  And that in my submission is 35 

one of the issues I suppose that Ms Aston, in particular, faced in terms 

of the way she tried to interpret the RPS.  And I think the essence of 

her evidence was “Well, if you look at things in terms of the broader 

policy direction it doesn’t offend the RPS, there is only a couple of bits 

that cause a bit of a problem”.  But when you look at those couple of 40 

specific policies and then look at how they relate to the overall 

construction and policy direction of chapter 6, they infuse the entire 

policy approach and they can’t simply be read down and isolated in the 

way that was suggested by that witness and I detect in the way that my 

learned friend, Ms Crawford, has submitted to you this afternoon. 45 
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 I have rather diverted, I should probably finish on the Crown’s 

opening.  I haven’t addressed the Building Act issues in terms of 

resource efficiency matters but I listened to Mr Muir for Generation 

Zero and I thought his submissions or his evidence to you were rather 

modest about the Building Act.  And in my submission, and it is really 5 

just for the sake of clarity, the Crown’s submissions in terms of the 

legal analysis of the role of the Building Act and the resource 

efficiency and energy efficiency standards is absolutely correct. 

 

  [3.20 pm] 10 

 

 District Plan standards can go further than the Building Code or 

Building Act, there is no doubt about that, the issue is whether they are 

justified. 

 15 

JUDGE HASSAN:   And the Building Code and the purpose of the Act allows 

for those controls through building codes if it is appropriate. 

 

MR WINCHESTER:   Yes, yes the purpose of the Building Act is quite broad 

and can encompass those broader sustainability matters.  The issue at 20 

the moment of course is that the Building Code does not go that far. 

 

JUDGE HASSAN:   But it is not precluded by the purpose and scope of the 

Act. 

 25 

MR WINCHESTER:   No it is not, no, no, and so the Council’s position is as I 

have been instructed and advised the Panel previously is that those 

standards are supported by elected members.  There is of course very 

limited expert evidence before the Panel in terms of section 32 and the 

like. 30 

 

JUDGE HASSAN:   Yes I read the section 32 analysis last night.  I see it was 

covered to some extent in the Jasmax Report by way of a brief note. 

 

MR WINCHESTER:   Yes sir and I cannot take it any further than that because 35 

I accept that on the evidence before the Panel it will be a stretch for the 

Panel to approve those standards and those provisions, because there is 

a doubtful evidential foundation for them.  But that is not to say there is 

a doubtful legal foundation and that is the point I wanted to make just 

for the sake of clarity. 40 

 

 There has been some toing and froing about the role of the LURP and 

the Council’s role in not acting inconsistently with the LURP giving 

effect to the RPS.  I have addressed that to an extent in my opening 

submissions at paragraph 2.13 and this does relate to the Crown’s 45 

position, in that the LURP and chapter 6 of the RPS are effectively 
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Crown-generated documents.  They have emerged from a Ministerial 

Direction.  Chapter 6 of the RPS was specifically imposed under 

section 24, and just dealing with that issue, in terms of the review of the 

LURP, if any companion changes are going to be required to the RPS 

one would imagine that the Minister is likely to direct those changes in 5 

the same way as he did last time under the LURP. 

 

 So just thinking about whether the Council has got it wrong in the way 

it has sought to not act inconsistently with and/or give effect to those 

documents, it is not the end of the matter but the Crown was not 10 

advancing the position that having identified greenfield priority areas 

for business in the LURP meant that there was effectively a direction to 

rezone and indeed it ran a case directly opposing the rezoning of some 

of those greenfield priority areas on the merits.  That in my submission 

is a matter that the Panel is entitled to give some weight to in terms of 15 

what the direction such as it is to the Panel or the weight that can be 

given to the LURP in this process. 

 

JUDGE HASSAN:  Well in terms of the question of action 24 and the question 

of inconsistency, as I understand it the CERA Act provides a 20 

mechanism by which questions of inconsistency an action can be taken 

to the Minister. 

 

MR WINCHESTER:   Yes. 

 25 

JUDGE HASSAN:   And for appeals to be exercised to the High Court and 

questions of the Minister’s determination of the question of 

inconsistency, is that how you see it? 

 

MR WINCHESTER:   Yes potentially and possibly as a foundation for judicial 30 

review.  But that - - - 

 

JUDGE HASSAN:   I have not read anything in the Order in Council that 

would say that we have got any auspices to comment on that question 

so far as the Council is concerned, and whether or not it is acting 35 

consistently or inconsistently with action 24.  It would be a matter for 

the Minister and the High Court. 

 

MR WINCHESTER:   Yes, the Order in Council is completely silent on that 

matter, it does not refer to the recovery plan at all.  It simply imposes a 40 

modified set of RMA processes and additional considerations but it 

does not deal with the recovery plan at all by my reading of it sir. 

 

 So that is what I wanted to say about the Crown’s submission.   

 45 

MS DAWSON:   Sorry could I interrupt just - - - 
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MR WINCHESTER:   Yes. 

 

MS DAWSON:   - - - in the LURP the Minister did direct that other areas of 

land be rezoned sort of then and there, didn’t it. 5 

 

MR WINCHESTER:   Yes. 

 

MS DAWSON:   So that ability was there to actually bring about rezoning but 

in this case are you saying that it did not go that far, it just made it an 10 

action on the Council to think about it and get on with it, albeit with 

clear direction as to the areas that are to be looked at? 

 

  [3.25 pm] 

 15 

MR WINCHESTER:   That is right, there is a graduated suite of options 

available to the Minister when, if he is not exercising a section 27 

powers, which are quite separate to the Recovery Plan, but when he is 

approving a recovery plan he can either specifically direct changes and 

tell you what those changes are and tell you not to go through an RMA 20 

process, or he can direct changes that then go through an RMA process 

or can simply otherwise give directions which there is a discretion for 

the Council or whichever functionary those directions are given to not 

act inconsistently with an accordance with the statutory test. 

 25 

 Chapter 6 is an example of the RPS of where he said in the Recovery 

Plan “you shall change the Regional Policy Statement, it will all look 

this and there were will be no further argument”. 

 

MS DAWSON:   And there were residential areas that were just rezoned? 30 

 

MR WINCHESTER:   Yes, there were, there was a couple in south west 

Christchurch and that is a power available to the Minister and it is in 

my submission, in those circumstances the Council does not have any 

ability to look behind that, nor in my submission does the hearing 35 

Panel.  It then becomes more a matter of discretion and evidence, 

weight of evidence and testing against relevant statutory considerations 

when those directions are implemented through a more orthodox 

process such as the plan. 

 40 

 Now I want to deal with my learned friend, Ms Crawford’s submissions 

about the RPS and Map A, and starting with paragraph 4.3 and this is 

the comments that the Council has made on the LURP, and some 

weight has been given to these comments both in cross-examination 

and in closing.  In my submission it has been somewhat misconstrued 45 

in that the Council has looked at areas of land on the merits in terms of 
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their broader resource management merits and identified areas where 

Map A could usefully, the lines could move or some flexibility could 

be infused into it in some way because it might lead to a better resource 

management outcome. 

 5 

 That is not and cannot be and should not be confused with acceptable 

that the RPS in fact allows for or envisages that rezoning, it simply 

does not otherwise the Council would never have made the comments 

in the first place.  If it felt that the RPS and the policy direction in the 

RPS enabled the rezoning of land outside the identified areas in Map A, 10 

it would have had no need to make comments on the LURP. 

 

 In my submission the Panel cannot really place much weight on the 

issue as being acceptance by the Council that the RPS should be 

interpreted in a specific way and certainly not in the way that Ms Aston 15 

gave evidence about or as my learned friend has suggested this 

afternoon. 

 

JUDGE HASSAN:   What about at paragraph 4.8 of Ms Crawford’s 

observation regarding the explanation that accompanies 6.3.1 case by 20 

case consideration of activities? 

 

MR WINCHESTER:   That is an explanation for the policy, it is not reflected 

in the detail of the policy itself. 

 25 

JUDGE HASSAN:   What about case by case consideration occur in the 

context of a resource consent according to the classifications given in 

the plan under the zone? 

 

MR WINCHESTER:   Absolutely, sir.  It is not a, it could be used as a 30 

justification for example for a private plan change but that would still 

run into issues with the weight of the policy direction around the proper 

location of urban activities in the rest of the RPS.  And it may be able 

to be used as an exception in resource consent considerations under 

section 104 and that in my submission is probably of greater relevance 35 

than it is in this process where this is a very specific statutory direction 

under section 75.3 that the District Plan is to give effect to the RPS. 

 

  [3.30 pm] 

 40 

 So I cannot say any more than that, I think that is the correct view of 

the application of those specific words, sir. 

 

 Now, in terms of paragraph 4.4 of my learned friend’s submissions 

where it said “If there are minor changes to the urban boundary that 45 

have merit and would not compromise any higher order policy 



 Page 569 

  

Ch15 & 16: Commercial (Part) and Industrial (Part) Commenced 05.10.15 

direction then the Council’s opposition must surely fall away.”  Well 

the Council has addressed the merits of a number of these rezoning 

requests but it is not its decision, it has to act in accordance with the 

RPS as well in terms of the advice that it gives to the Panel and the 

evidence of its witnesses.  It should not be going beyond the RPS to say 5 

that it should be interpreted in a way that simply is not available or 

open. 

 

 I have been puzzled as to why the Council is being criticised for 

somehow not adopting an interpretation that is more lenient on the 10 

RPS.  It is not the Council’s role in my submission.  It is not its role to 

get around or try to creatively interpret the RPS and it has responsibly 

addressed the merits of most of the rezoning requests and it has 

suggested changes to the LURP to enable more flexibility, but there is 

little more that it can do, and in my submission it is not the Panel’s role 15 

to necessarily plant seeds in the mind of the Minister as to how he 

might go about reaching conclusions on the LURP review.   

 

 There is a process for that and people are entitled to make comments 

that that is what they should do, that is how the process works under 20 

this legislation. 

 

JUDGE HASSAN:   I cannot recall anything in our terms of reference.  I 

should look at them again. 

 25 

MR WINCHESTER:   And again, in terms of the RPS and the LURP there has 

been no concern expressed by either the Crown or Environment 

Canterbury about the way the Council has interpreted the RPS, and 

with respect to the Panel the solution in terms of the level of 

prescription in those superior documents is in the hands of 30 

Environment Canterbury and the Crown.  It is not in the Panel’s hands. 

 

JUDGE HASSAN:   And why is that important?  Why is that submission an 

important one from your point of view and the Council’s point of view?  

What does it say?  What is the principle under that submission that you 35 

are trying to bring out? 

 

MR WINCHESTER:   Well you have been asked to reach conclusions on the 

merits and introduce some flexibility through the policies in the 

Replacement District Plan and I think the words that we used “that 40 

would not undermine the higher order policy direction or would not 

offend it”, and my submission that is becoming perilously close to 

applying the wrong legal test, and you are essentially being invited to 

make a decision based on an error of law. 

 45 
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JUDGE HASSAN:   So why is it important that the relevant functionaries stick 

to their knitting and do not go beyond it? 

 

MR WINCHESTER:   Because it is Parliament’s role to put in place legislation 

and change legislation.  We are all required to act in accordance with 5 

legislation.  That is my submission on that matter. 

 

JUDGE HASSAN:   Thank you. 

 

MR WINCHESTER:   Now, dealing with the issue of the King Salmon case 10 

and I am sorry to take up time but I think it is important to respond, and 

the submission is being made that for present purposes the Supreme 

Court has effectively said that a superior planning document that has 

gone through an orthodox RMA process is entitled to greater weight 

and that any clear directions in it, so you cannot look behind them by 15 

reference to part 2. 

 

  [3.35 pm] 

 

 Well, I am not sure that was intended by the Supreme Court in the King 20 

Salmon decision, and that rationale is not explicit from the decision.  

Of course they were not anticipating the specific circumstances that are 

facing this Panel in terms of giving effect to the RPS, and in my 

submission that would be a fairly significant leap for the Panel to make, 

there is no judicial authority for that, I have attached our closing legal 25 

submissions from Residential stage 2 which deal with the issue and I 

adopt those. 

 

 In my submission the references that my learned friend has pointed you 

to in paragraphs 90 to 95 of the King Salmon decision are really a 30 

recognition of the facts that in terms of the Coastal Policy Statement it 

did go through a process. 

 

JUDGE HASSAN:   It did not go through the first schedule but it went through 

a section 32. 35 

 

MR WINCHESTER:   That is right.  I am not sure if can be taken as saying 

that because it has gone through that process we should give it greater 

weight or greater respect necessarily because that is not what the statute 

says, that is not what the Supreme Court has said. 40 

 

 So I read King Salmon as saying you look at the specificity of the 

direction in the higher order document, whether it be a Coastal Policy 

Statement or a Regional Policy Statement, that a district plan is 

required to give effect to. And if the direction is clear and unambiguous 45 

and gives you no discretion then you cannot have recourse to part 2, 
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and in the present circumstances you do have incredibly clear 

directions in the Regional Policy Statement. They say very clearly 

where urban activities can and cannot go, and that is in my submission 

the end of the matter.   

 5 

 There is no suggestion that what we have now got in chapter 6 of the 

RPS, even though it has come in through a separate statutory process, is 

ultra vires the RMA or does not address relevant RMA matters.  It is 

simply it has come in through a different method, it does not change the 

statutory test in my submission. 10 

 

 I have addressed the issue of shifting sands or the criticism that has 

been made of the Council in that respect.  I do not have anything 

further to say in relation to my learned friend’s submissions for 

Foddercube unless you have any questions about that.   15 

 

 I just want to deal with a couple of matters in my learned friend, 

Mr Cleary’s submissions and he referred to my closing in terms of 

dealing with the issue of uniqueness of the area 3 land.  And I think that 

has to be seen in the context of the questions that were posed to 20 

Mr Osborne at the time, which was in the absence of a statutory or a 

specific direction that the Council must rezone the relevant land, is 

there anything factually in terms of the specific characteristics of this 

land that mean that it had to be rezoned and that you would be missing 

out on an opportunity for a specific industry to locate at this location if 25 

you did not rezone the land.  Does that make sense to the Panel? 

 

JUDGE HASSAN:   Yes, it does.  It is hard to define a circumstance that 

would ever come to that, it is always a matter of degree uniqueness. 

 30 

MR WINCHESTER:   Yes, and so this was in the context of supply and the 

criticisms that were being made of Mr Osborne about the fact that he 

has not done anything other than a city-wide analysis of supply and he 

kept his assessment at a macro level.  And I think he accepted that there 

may be circumstances where the circumstances of a piece of land are so 35 

unique that it can really only be used or it is so specifically suited to an 

identified industrial purpose. 

 

JUDGE HASSAN:   But if the RPS, if the LURP identifies blue areas and 

refers to them for the purposes that it describes them to be in terms of 40 

sufficiency and location and coverage and those things and 

competition, if you like, with the airport for instance in this case, and 

the RPS is materially consistent with that, why do we need to hear from 

Mr Osborne on his theory around whether there is surplus or sufficient, 

do not policy documents tell us this is for sufficiency purposes, end of 45 

story, full stop? 
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  [3.40 pm] 

 

MR WINCHESTER:   Well I suppose the only purpose of hearing from 

Mr Osborne about the issue is if the inability to rezone the identified 5 

areas of land is going to lead to any adverse effects or costs or benefits. 

 

JUDGE HASSAN:   Yes, so say under part 2, a piece of blue is unsuitable on 

an analysis is out of the picture for rezoning, maybe on part 2 perhaps, 

then there might be an insufficiency.  But if in terms of surplus, in other 10 

words the theory of Mr Osborne saying, “way more than we need” for 

instance, or “we are well and truly covered, we do not need anymore”, 

isn’t it a case of, in that sense that theory of evidence, second guessing 

what the policy documents have directed in a way? 

 15 

MR WINCHESTER:   Yes. 

 

JUDGE HASSAN:   Some functionary, not us, has determined this is sufficient 

to 2028, an expert says “hey, it is way more than sufficient”, we might 

say “so what, that is what the document says”.   20 

 

MR WINCHESTER:   Yes, sir, I accept that.  I suppose what I am trying to say 

is you can use that evidence when looking at whether – there may be a 

suggestion that you are obliged to follow that higher order document, 

and you could use it to guide your part 2 assessment in terms of 25 

whether there is a cost or a benefit of rezoning that specific area of 

land, bearing in mind the macro issues around supply of industrial land 

in Christchurch City out to 2028.   

 

 I do not think the evidence is telling you to rezone it or not to rezone it, 30 

it is simply an economic theory of supply and demand, and I did not 

understand Mr Osborne’s intention to be necessarily suggesting that 

one should be second guessing. 

 

JUDGE HASSAN:   No, probably to be fair, and I am being a little bit 35 

disparaging in order to test it, not to disparage the witness at all.  He 

has clearly done a lot of work on this area, and it underpins a lot of 

section 32 work.  But insofar as his evidence for say, related to “do we 

need this zone?” in other words a part 2 question around section 5 

perhaps and section 7B, is it, around efficiency and so forth.  Wouldn’t 40 

the answer to that be “well, yes, but if the policy documents identify 

this land as being in the sufficiency bucket”, some might say the bucket 

is far too big, and maybe that is beside the point. 
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 In other words, perhaps it removes the need to test the question of need 

insofar as that evidence was going to the question of the need 

expanded. 

 

MR WINCHESTER:   Yes.  And I suspect that in reality Mr Osborne’s 5 

evidence is more directed to the issue of the overspill from the bucket, 

so what about the additional areas that are sought beyond the identified 

blue eases (ph 3.22).  

 

JUDGE HASSAN:   Yes, and fair to say his evidence was covering all bases. 10 

 

MR WINCHESTER:   Or was trying to, sir, yes.  So I think that is all I have to 

say in relation to my learned friend, Mr Cleary’s submissions, 

otherwise I simply rely on my written submissions.   

 15 

JUDGE HASSAN:   Yes. 

 

MR WINCHESTER:   But I am happy to answer any questions that arise. 

 

JUDGE HASSAN:   I will just check if there are.  I have got one particular 20 

matter, unless there is anything else on that, but it is unrelated, in 

relation to New Brighton, but I will check if there are any questions.  

Ms Dawson? 

 

MS DAWSON:   So are you going ask about New Brighton? 25 

 

JUDGE HASSAN:   Yes. 

 

MS DAWSON:   Just with the zoning of 733 and 751 Harewood Road, which 

you have covered in section 6 of your submissions, can you just make 30 

sure I understand how in the absence of any submissions, albeit that it 

may not give effect to the RPS, would we have the scope to exercise 

power under clause 13 to direct that these be, well that the Council 

issue a proposal to remove that zoning? 

 35 

MR WINCHESTER:   Well on the face of clause 13.2 in my submission there 

answer is yes.  In making a decision on the proposal the Hearing’s 

Panel may make changes to the proposal that it considers appropriate, it 

is not limited to making changes within the scope of the submissions 

made on the proposal. The question is what then is the consequence of 40 

reaching a conclusion about specific mattes within the proposal? And - 

- -  
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  [3.45 pm] 

 

MS DAWSON:   The path we follow could be different depending on how - - -  

 

MR WINCHESTER:   That is right, about how significant or how milder the 5 

changes are. 

 

MS DAWSON:   But the starting point has not been limited by the 

submissions. 

 10 

MR WINCHESTER:   Well that is what clause 13.2 says on its face, and in 

terms of the “paths” available to the Panel, and it is then not 

particularly clear, other than requiring a judgement on how minor or 

significant the change is. 

 15 

 I suppose adopting a conservative approach one might then think that 

the Panel would be required to make a direction for a new proposal, but 

of course the proposal would be, I suppose, to rezone the land “rural 

fringe” in accordance with the recommendation and the evidence. 

 20 

MS DAWSON:   All right, thank you very much. 

 

MR WILLIS:   Yes, thank you, Mr Winchester, just have a point or two of 

clarification in relation to your 2.2 and your A, B and C that follow on 

page 3 of your submission, I did wonder really in your interpretation 25 

with this and perhaps the gloss on reading objective 6.2.2 

(INDISTINCT 1.59) with you, you say there “it requires the rezoning 

of greenfield area at a rate and in locations” etcetera. 

 

 But my reading of that objective, it does not refer to rezoning or zoning 30 

at all, and it uses much more broad language in terms of providing your 

development – sorry, have you had – you have it? 

 

MR WINCHESTER:   Sorry, yes I have got it in front of me. 

 35 

MR WILLIS:   I guess I was just questioning whether we need to be concerned 

with zoning per se as a way of managing the rate and location, and 

whether it is not a broader ability to, within a zoned area managed 

through different sorts of planning techniques, for example whether 

that would be contrary to that objective, you seem to have assumed that 40 

it can only be controlled by zoning I guess. 

 

MR WINCHESTER:   Yes, and I take your point there, sir, and I think that is 

reflecting on the use of language that I have used in that subparagraph 

A, it is not correct and it is not necessarily what is mandated at all by 45 
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objective 6.2, which talks about managing the urban form and 

settlement pattern. 

 

 Essentially it is goal oriented rather than process oriented, so it does not 

tell you the means by which you do it. I suppose the most obvious 5 

means is the District Plan, but it does not direct people down that path, 

I agree that that is - - -  

 

MR WILLIS:   But even within the District Plan I guess it does not preclude a 

zoning that would be phased for example, delayed/deferred sort of 10 

instruments within a zoned area. 

 

MR WINCHESTER:   No, and it does not talk about zoning at all in the text of 

objective 6.2.2, so I accept that. 

 15 

MR WILLIS:   Okay. And just very briefly then, a similar point really in 

relation to your point C, same section- - -  

 

MR WINCHESTER:   Yes. 

 20 

MR WILLIS:   - - - you say there that policy 6.3.5 requires integrate of land 

use development, the same word that ensures – sorry, by ensuring that 

the nature, timing, sequence can be developed etcetera, but again that 

does not preclude – of itself it does not preclude zoning land, I mean 

one could deliver on that policy by zoning, but again by having some 25 

deferred or arrangement within a zone. 

 

MR WINCHESTER:   Well it could be dealt with by a number of methods, one 

of which would be zoning potentially through a resource consent 

process, even notices of requirement in respect of infrastructure and 30 

possibly Long Term Plan and Annual Plan processes in terms of 

allocation of funding for infrastructure in an integrated way but I 

suppose it would need to be considered in the light of the need for 

Outline Development Plans for greenfield areas, bearing in mind 

though that policy 6.3.5 is not directed at greenfield areas per se. 35 

 

  [3.50 pm] 

 

MR WILLIS:   Yes I accept that.  No, no, thank you, that’s useful. 

 40 

JUDGE HASSAN:   Just one follow-up, I think everything has been well 

covered now in terms of questions for me other than in regard to New 

Brighton and perhaps picking up a little bit on Ms Dawson’s question 

to you around clause 13 of the Order in Council in regard to New 

Brighton. 45 
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 So on the matter of the height limits along the foreshore and just to let 

you know that members of the Panel have taken a view along there just 

to get a sense of the evidence and what it was telling us, through 

Mr Stevenson’s evidence for instance, what is it the Council is wanting 

of us in regard to the height limits?  Is the Council seeking some form 5 

of direction in regard to the notification of a different height limit 

arrangement along the foreshore? 

 

MR WINCHESTER:   Sir, I do not have instructions on that but you do have 

evidence from Mr Stevenson. 10 

 

JUDGE HASSAN:   We certainly read the evidence and listened and thought 

about the evidence and now put it in the context of a site visit, of those 

height limits which obviously one might say are quite high at 

20 metres. 15 

 

MR WINCHESTER:   Yes. 

 

JUDGE HASSAN:   Extending in each direction beyond the Commercial Core 

area some distance into either side.  And we heard the submissions 20 

obviously of one part of the process around this in regard to the eight 

properties or nine properties were not properties that she owned along 

the south side.  So can Mr Stevenson give you those instructions, he 

sits in behind you there? 

 25 

MR WINCHESTER:  Sir, excuse me.  Sir, the position is as outlined in 

Mr Stevenson’s evidence which is really one of consistency across the 

Residential and Commercial Zones, there would be an inconsistency 

and in his opinion a jarring inconsistency in terms of those height limits 

and the way they operate. 30 

 

JUDGE HASSAN:   And in terms of obviously our role versus the Council I 

guess it is a slightly unknown position for us at the moment is exactly 

what the Council is wanting as a policy position on which it wants to 

launch its Plan, and that is the bit we are left guessing somewhat – we 35 

can kind of draw observations that Council may want it to be 

regularised with the typical height limits for a Medium High Density 

Zone. 

 

MR WINCHESTER:   Yes, sir, I think that is the answer that Mr Stevenson has 40 

just given me now. 

 

JUDGE HASSAN:   All right.  And then the question of course becomes one 

again of due process for that. 

 45 

MR WINCHESTER:   Correct. 
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JUDGE HASSAN:   Okay.  And that comes back to that question of judging 

around materiality and so-forth and whether or not it should be re-

notified. 

 5 

MR WINCHESTER:   Yes and it is not for me to necessarily give the Panel 

advice, sir, but obviously you had reasonably clear evidence and 

submissions from people who would be directly affected by such an 

outcome. 

 10 

JUDGE HASSAN:   Yes. 

 

MR WINCHESTER:   Which you would need to weigh up. 

 

JUDGE HASSAN:   Okay, all right.  No, thanks very much for that.  Is there 15 

anything else anyone wanted to raise? 

 

MR WINCHESTER:   Thank you, sir. 

 

JUDGE HASSAN:   All right, well thank you very much for your assistance 20 

and obviously we will reserve our thinking on this and issue a decision 

when we can. 

 

MR WINCHESTER:   As the Panel pleases. 

 25 
MATTER ADJOURNED AT 3.54 PM ACCORDINGLY 


