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DAY 1 – 7 OCTOBER 2015 

 

  [2.04 pm] 

 

JUDGE HASSAN:  Good afternoon everyone.  Mr Cleary, do you have any 5 

submissions? 

 

MR CLEARY:   Sir, I have just responded to the Panel earlier today, advising 

that I would file written submissions by next Thursday. 

 10 

JUDGE HASSAN:  No, it is be dealt with today as per my minute, at this 

hearing.  So you do not have anything - - - 

 

MR CLEARY:   Oh, submissions for this point? 

 15 

JUDGE HASSAN:   Yes. 

 

MR CLEARY:   Sorry, no, I do not have that. 

 

JUDGE HASSAN:  All right.  Just so that we know what we might be dealing 20 

with by way of anything contested, are you contesting the airport’s 

position? 

 

MR CLEARY:   I just wanted to say that - - - 

 25 

JUDGE HASSAN:   Are you contesting the airport’s position? 

 

MR CLEARY:  Provided the airport can give a satisfactory explanation as to 

the change in position, I do not oppose the evidence being on the 

record, as I indicated to the Panel.  We have had the opportunity to 30 

reply so there no unfairness to my clients. 

 

 

  [2.05 pm] 

JUDGE HASSAN:   Okay, thank you. 35 

1 

MR CLEARY:   There is another matter that I would like to raise. 

 

JUDGE HASSAN:   Yes, okay.  We will work out an order first. 

 40 

MR CLEARY:   Perhaps I will do that later. 

 

JUDGE HASSAN:   I beg your pardon? 

 

MR CLEARY:   Perhaps do that later? 45 
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JUDGE HASSAN:  Yes, I just want to get an order in terms of the sense of 

how we deal with the order of things. But given that there is a relatively 

narrow point of contention you want to raise, then we will work that 

through. 

 5 

 Mr Hutchings, do you have a position? 

 

MR HUTCHINGS:   Yes, sir.  We are opposing the evidence. 

 

JUDGE HASSAN:   All right. 10 

 

MR HUTCHINGS:   I do not have written submissions. 

 

JUDGE HASSAN:   You do have? 

 15 

MR HUTCHINGS:   I do not have written submissions. 

 

JUDGE HASSAN:   Do not have, okay.  Are you taking the same position as 

Mr Cleary, or is there any difference? 

 20 

MR HUTCHINGS:   There is a slight difference, sir, in that we obviously did 

not call evidence in this matter. 

 

JUDGE HASSAN:   All right. 

 25 

MR HUTCHINGS:   The fact that in the submissions it was not indicated that 

there were transport issues by the airport, so - - - 

 

JUDGE HASSAN:   All right, we will just get an order. 

 30 

MR HUTCHINGS:   Yes. 

 

JUDGE HASSAN:   Ms Appleyard, what I was proposing to do was would be 

to hear from you first - - - 

 35 

MS APPLEYARD:   Yes. 

 

JUDGE HASSAN:   - - - and then hear from Professor Bagchi.   

 

PROFESSOR BAGCHI:   Yes, sir. 40 

 

JUDGE HASSAN:   Mr Winchester, I do not know what the Council’s position 

is but it seemed logical you would go next. 

 

MR WINCHESTER:   I think so, sir.  In terms of the merits, obviously the 45 

Council is neutral because - - - 
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JUDGE HASSAN:   Yes, I would suspect it would be. 

 

MR WINCHESTER:   - - - because of the evidential position.  But I am here to 

assist the Panel with the interpretation of the order of Council. 5 

 

JUDGE HASSAN:  All right.  I am sorry, Ms White, does the Crown have a 

position? 

 

MS WHITE:   No, it does not, Your Honour. 10 

 

JUDGE HASSAN:  All right.  So we will hear from the Council and then 

following that Mr Cleary and Mr Hutchings and then any right of reply 

required.  Ms Appleyard, the Panel has read your submissions and the 

memoranda from Avonhead Community Group. 15 

 

MS APPLEYARD:  I think there are two memoranda. I was just wanting to 

check you have got both of them. 

 

JUDGE HASSAN:  Yes, there are.  Yes, we have got one which is on the 20 

letterhead and the other one which is – I understand the letterhead 

version is available, but we can work on the basis of this, Professor, 

that is fine. 

 

 In some ways this matter has become a little bit clearer during the 25 

course of checking our records on matters, and I have to say without 

being too chiding, Ms Appleyard, it probably would have been helpful 

to have representation of the airport here on the first day of the hearing 

or at some stage so that we could effectively have got light of these 

matters at an earlier stage. 30 

 

MS APPLEYARD: Yes. If I could just indicate? I had indicated to the 

secretariat I was out of the country - - - 

 

JUDGE HASSAN:   Yes, I understand that. 35 

 

MS APPLEYARD:    - - - but perhaps Mr Williams could have come down on 

Monday.  He just had no background.  It was actually our intention to 

file a memorandum today, so these legal submissions are effectively 

that memorandum.  I am happy to go through those. 40 

 

JUDGE HASSAN:  Yes.  We are just anxious to make sure we got this issue 

resolved given that it was raised in evidence from Ms Harte and it was 

therefore a matter for us to consider. 

 45 
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 I have to say, through Ms Harte’s evidence, I looked at the submission 

referred to, the further submission.  You have drawn attention to the 

general submission filed, which is on the face of it very plainly about 

these issues.  So on the face of that submission, the evidence would 

seem to be entirely within the scope of that submission. 5 

 

 A difficulty though, which you may be able to assist us with, is how we 

reconcile that with what seems to be stated – well, what is stated, in a 

sense, to be a contrary position in the further submission to 817. 

 10 

MS APPLEYARD:  Yes.  The answer to that was the further submission was 

intended to deal with noise issues effectively.  I accept that it is slightly 

confusing but it was intended to deal with the fact that – if the other 

issues are resolved, then there is no issue with respect to the noise 

issues. 15 

 

 Now having looked at the wording of the further submission, on its 

face, on its own, without reading it in the context of the first, I do 

accept that it might be confusing.  But that was the intention. 

 20 

JUDGE HASSAN:   Effectively that is where we were at earlier in the week.  

That we were - - - 

 

MS APPLEYARD:   Yes, and I think Ms Harte’s evidence had just looked at 

the further submission and not at the original submission, which had 25 

raised– or intended to raise – the infrastructure.  So it is probably our 

fault in the drafting, in that by the time you get to the further 

submission you are focused on something quite specific, and I accept 

that when you look at it in isolation it could be confusing. 

 30 

JUDGE HASSAN:  Depending on what the – in one sense, subject to Mr 

Cleary’s submissions, I suppose my current thinking would be that a 

party has the prerogative to withdraw or withdraw in part a submission 

they have filed. 

 35 

  [2.10 pm] 

 

MS APPLEYARD:   Yes, yes and that would be in relation to the further 

submission - - - 

 40 

JUDGE HASSAN:   Yes. 

 

MS APPLEYARD:   - - - but I was going to suggest that I file specifically an 

amendment in respect of the further submission. 

 45 

JUDGE HASSAN:   Yes. 
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MS APPLEYARD:   Because it is not the original submission that requires 

amending obviously. 

 

JUDGE HASSAN:   Yes, and I think that clarity would at least be helpful 5 

procedurally in the sense that if it was the intention of the airport as you 

have explained it isn’t, to have actually pursued the relief as expressed 

and taken from the face of the submission to be what it says - - - 

 

MS APPLEYARD:   Yes. 10 

 

JUDGE HASSAN:   - - - as Ms Harte took it and as we took it, then there 

would at least be a question procedurally as to whether the further 

submission, if it overtook the ground of the original submission, or 

effectively represented a change of view. 15 

 

MS APPLEYARD:   Yes, yes. 

 

JUDGE HASSAN:   In which case the issue of, the capacity to call the 

evidence would be live and then the question would be whether beyond 20 

the interests of the submitter, the Panel was interested in the evidence 

for its own purposes and obviously Professor Bagchi will speak on 

those matters.   

 

MS APPLEYARD:   And the other thing about the further submission, and I 25 

am not saying that it is the most well-worded, as it does say subject, I 

think, and I’m going off the top of my head here at the moment, to the 

matters in the original, CIAL’s original submission being - - - 

 

JUDGE HASSAN:   Ah, does it?  Yes, okay. 30 

 

MS APPLEYARD:   But I accept it could have been, the further submission 

could have been better drafted and I’ll attend to that. 

 

JUDGE HASSAN:   Okay.  So the other live issue which Mr Cleary would 35 

want to address us on, no doubt, is whether in the circumstances there 

is any procedural prejudice.  I have to say, compared to a position 

where we are dealing with on another submitter, the Crown’s 

submission in regard to the matter to do with its state highway network, 

where there was no submitter giving evidence on the matter but the 40 

Crown was giving evidence on it and the Crown helpfully determined 

of its own to, was raising the issues to not call the relevant evidence.   

 

 There is an issue which Mr Cleary will no doubt address us on in 

regard to the fact that there is evidence on this, although Ms Harte 45 

made clear when I asked her yesterday, that she was only instructed at 
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the rebuttal stage because her client had then alerted her that I think her 

position was contrary to their earlier expectations when their interests 

were aligned with the airport they discovered that the evidence was 

different and, therefore, she was engaged.  I think that was in essence 

what she was was - - - 5 

 

MS APPLEYARD:   Yes, and I wasn’t obviously here to cross-examine her but 

as you will see from the things that are on the record, the issue of traffic 

and Mr Penny’s involvement has been live for quite a while now so I 

don’t know at what stage these submitters say they were surprised but 10 

there is, on the record anyway, knowledge of his involvement.   

 

 He has been involved in the conferencing, and I would have thought 

that if there was any argument of prejudice what the response would be 

would be to effectively create a (INDISTINCT 3.32) if the was any 15 

prejudice that can be resolved by adjournment.  No application has 

been made in respect of that so certainly the issues have been live.  

Other submitters have also been aware that traffic issues are live and 

Professor Bagchi can talk to you about that but it has been common 

knowledge within the submitter group, albeit that the 20 

Avonhead Community Group are on the same side of the airport that 

this evidence will be called, for some time now. 

 

JUDGE HASSAN:   Yes. 

 25 

MS APPLEYARD:   And I would have thought that if there was a prejudice 

issue the appropriate ways to do it is to raise that through counsel and 

deal with it procedurally rather than having it raised through a witness. 

 

JUDGE HASSAN:   Yes.   30 

 

MS APPLEYARD:   The other obvious issue is at the time we sought to file 

the evidence, we did actually make an application for leave because we 

hadn’t indicated at the pre-hearing conference stage that we would be 

calling specific evidence so the application was made at that stage for 35 

leave to file the evidence and there was no objection to that at that 

particular time either. 

 

JUDGE HASSAN:   No I appreciate there was no objection.  I have to say, 

(INDISTINCT 4.31) there is no insight into this issue at the time that I 40 

granted leave but nevertheless, leave was granted. 

 

MS APPLEYARD:   Yes. 
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JUDGE HASSAN:   And I have checked and I understand that the application 

was put on the website and four days later the leave application was 

granted and no intervening issue raised. 

 

MS APPLEYARD:   We had Mr Carr say well, he is surprised and he had 5 

difficulty responding at the rebuttal stage.  That might be a different 

kettle of fish but we haven’t got that and these parties have been - the 

experts have been engaged in conferencing. I think there has been 

conferencing this week even so Mr Penny has been involved. 

 10 

  [2.15 pm] 

 

JUDGE HASSAN:   I would have had, I think my concerns on that would have 

been, as elevators as they were initially, were it not for the fact that the 

airport did make, as it turns out, having checked a reasonably clear 15 

originating submission on the matter which puts it within scope, 

leaving only the question of how to reconcile the two submissions 

which, and I see no prejudice in the capacity of the airport, no prejudice 

for any other party which would resist the capacity of the airport to 

withdraw or modify the expression of its late relief. 20 

 

MS APPLEYARD:   Thank you and I will undertake to do that as soon as 

possible. 

 

JUDGE HASSAN:   All right.  Just as a matter of record I think that subject to 25 

Mr Cleary’s insights which we will welcome shortly as to whether 

there is anything that we have missed in that conversation. 

 

MS APPLEYARD:   Yes. 

 30 

JUDGE HASSAN:   Is there anything else?  Right, thank you, Ms Appleyard. 

 

MS APPLEYARD:   Just in relation to the issue of prejudice, Professor Bagchi 

is obviously going to make some comments but I can confirm what 

Professor Bagchi has said, that they were aware that this evidence 35 

would be called and they were relying on the evidence, effectively 

CIAL taking this (INDISTINCT 1.13) community group, there is 

obviously resourcing issues so they aware that we were retaining 

Mr Penny and they were relying on that so there is the flip side of the 

prejudice issue as well, if the evidence were not to be allowed. 40 

 

JUDGE HASSAN:   All right. 

 

MS APPLEYARD:   Thank you, Sir. 

 45 
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JUDGE HASSAN:   Thank you.  Professor Bagchi.  In these formal processes.  

So we have read your memoranda. 

 

PROFESSOR BAGCHI:   Sir. 

 5 

JUDGE HASSAN:   And understand that in essence the Association’s concern 

is that you are drawing from Mr Penny’s evidence in order to address 

issues in regard to matters that go beyond the theory of Mr Clark’s 

evidence for the Crown - - - 

 10 

PROFESSOR BAGCHI:   Exactly, yes. 

 

JUDGE HASSAN:   - - - ie local road matters and contrary to the theory of the 

Council’s evidence from Mr Milne. 

 15 

PROFESSOR BAGCHI:   Yes.  That is correct, Sir.  And in fact, Sir, since we 

do not have any expert evidence we are highly relying on Mr Penny’s 

evidence and as we have seen during the MAIL hearing process, 

Mr Penny’s evidence was very much effective to reflect the concern of 

the local community.  So if we have to rely only on the Council, 20 

Mr Milne’s evidence, then we would be left with no chance to defend 

the point of view what we wanted to reflect from the community’s 

point of view on the local area network, local road networking because 

Mr Clark’s point of view was on the wider networking, not on the 

local, not too much on the local, so that is why we will be highly 25 

relying on tomorrow’s cross-examination and his evidence. 

 

JUDGE HASSAN:   All right. 

 

PROFESSOR BAGCHI:   So we would request you to consider that, Sir. 30 

 

JUDGE HASSAN:   Okay.  No that is very clear, thank you.  Anything further 

you wanted to add? 

 

PROFESSOR BAGCHI:   That is all, Sir, and one more thing, Sir, that actually 35 

we are mainly relying on two things, one is the local traffic network 

and secondly is about the amenities issues.  So both of them are, have 

(INDISTINCT 3.18)  

 

JUDGE HASSAN:   Traffic-related amenities, car parking, that sort of thing. 40 

 

PROFESSOR BAGCHI:  Yes. So that is why we would definitely be 

dependent on his evidence and we would request the Panel to grant 

leave. 

 45 

JUDGE HASSAN:   Okay, thank you, Professor. 
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PROFESSOR BAGCHI:   Thank you. 

 

JUDGE HASSAN:   Thank you.  Mr Winchester, in terms of the Council’s 

position and the fact that it is also there on behalf of the community, is 5 

there anything you wanted to say? 

 

MR WINCHESTER:  Well, I think the position as outlined by my learned 

friend, Ms Appleyard, is clear in terms of the scope issue.  I suppose 

just to put things in context I addressed you this morning on the 10 

question of removal of properties from Russley Road as recommended 

by Council officers but not being raised by any submission and I think, 

what I did point out is that the Council has a function under clause 1 of 

schedule 3 of the order in Council to assist the Panel and it is not 

constrained in the evidence that it gives to the Panel because it is akin 15 

to a reporting role. 

 

 However, that does not or would not entitle, in my submission, the 

Council in carrying out that role to give evidence that’s beyond the 

scope of submissions or that does not deal with a live issue.  And I 20 

think that does then relate to the question of prejudice which you have 

raised with Professor Bagchi and Ms Appleyard in that plainly the issue 

of local traffic effects is a live issue in the context of this hearing, not 

necessarily squarely raised by the airport submission although by 

inference it is, it is live.  It was definitely live from the perspective of 25 

the Residents’ Association and, therefore, the prejudice to any party in 

relying on evidence on what is clearly a live issue and my submission 

does not really arise.  

 

  [2.20 pm] 30 

 

 It would have been perfectly open for the Residents’ Association or 

Mr Penny to have any objectionable parts of his evidence adopted and 

relied upon by the Residents’ Association because it does deal with an 

issue of interest and a matter raised by its submission. 35 

 

 That would have probably been a practical solution but again, in 

relation to prejudice in my submission, would have been open to the 

Panel to allow that evidence in. 

 40 

 Otherwise, Sir, I think a reasonably orthodox view about the scope of 

evidence is appropriate in that if a party has not raised an issue in its 

submission and it is otherwise not a live issue then the evidence is not 

relevant and would not assist the Panel. 

 45 
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JUDGE HASSAN:   Yes.  It was effectively in that sense that it becomes a 

matter of principle and due process (INDISTINCT 1.18) to make sure 

we do apply a principled approach to the sort of evidence that is 

tendered, particularly if it is contrary to the theory of the submission. 

 5 

MR WINCHESTER:    Yes, Sir, and of course there is always the possibility 

that during the course of a hearing an issue of concern not raised by a 

submission may become apparent to the Panel, in which case, it would 

be more appropriate to either direct evidence - - - 

 10 

JUDGE HASSAN:   Yes, in terms of what was said, appropriate procedural 

boundaries to what occurs. 

 

MR WINCHESTER:    Yes, Sir.  That is my submission. 

 15 

JUDGE HASSAN:   All right. 

 

MR WINCHESTER:    Thank you.  I do not have anything further to add. 

 

JUDGE HASSAN:   Thank you, Mr Winchester.  Now Mr Cleary? 20 

 

MR CLEARY:   Yes, Sir. 

 

JUDGE HASSAN:   You heard all of that. 

 25 

MR CLEARY:   Of course, as the Panel knows, we have traffic experts and - - 

- 

 

JUDGE HASSAN:   Could you just speak – you might just have to move the 

microphone.  So you have traffic experts?  That is right, because Carl 30 

(ph 2.11) - - - 

 

MR CLEARY:   (INDISTINCT 2.12) traffic expert and we have a planning 

expert, so there is no issue of prejudice on my client’s behalf at all.  

Any prejudice that might have arisen has been cured. 35 

 

JUDGE HASSAN:   Yes, okay. 

 

MR CLEARY:   Can I just say, and I am slightly hesitant to raise this issue 

because it is a troublesome issue, but it is essentially that there is some 40 

evidence before the Court in terms of the competition between the 

zoning of this land for Industrial and the industrial land on Special 

Purpose Airport Zone.  

 

 In my view, there is a potential trade competition issue arising here and 45 

- - - 
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JUDGE HASSAN:   But you haven’t called evidence on that. 

 

MR CLEARY:   We haven’t called any evidence on that at all. 

 5 

JUDGE HASSAN:   And if the issue goes to the interpretation of the Regional 

Policy Statement and its guidance on what is significant and what is 

not, then it goes beyond the boundaries of the trade competition 

prohibition in the Act, doesn’t it? 

 10 

MR CLEARY:   Yes, I accept that, Sir, and I won’t take up any more of your 

time on that issue. 

 

JUDGE HASSAN:   It is fair enough to say that in terms of what the Panel first 

thought in regard to Ms Harte’s evidence and her reference to the 15 

further submission, that would certainly have been a dimension we 

would have had to have tested as part of what we would be concerned 

about under that scenario. 

 

MR CLEARY:   Yes.  There is one other very minor point and it relates to my 20 

friend’s submission at paragraph 17, where she refers to the mediation 

and what was discussed at the mediation. 

 

 I do not need to say anything more other than it is inappropriate, in my 

view, to sort of refer to discussions that have taken place at mediation. 25 

 

JUDGE HASSAN:   All right.  What was that reference to mediation, sorry? 

 

MR CLEARY:   Paragraph 17.  “At the mediation session, Mr Bonis 

specifically advised - - -” 30 

 

JUDGE HASSAN:   All right.  Okay. 

 

MR CLEARY:   Mr Bonis, in my recollection, he did not – I do not recall him 

specifically saying that and I certainly do not recall him specifically 35 

saying that he would be calling Mr Penny. 

 

JUDGE HASSAN:   All right.  Point taken that mediation is without prejudice.  

Unless there is some reason why that was broken that Ms Appleyard 

can refer us to then that may be something she may need to address us 40 

on. 

 

 Mr Hutchings? 
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MR HUTCHINGS:   Thank you, Sir.  I do not think I can add too much more 

to what has already been discussed.  I think this an issue of procedural 

fairness. 

 

JUDGE HASSAN:   Are you satisfied that that isn’t – in light of what 5 

Mr Cleary has just submitted.  Is your position the same as his on that 

point, given that your client did not call any evidence? 

 

MR HUTCHINGS:   Yes, our hands are tied in that respect, Sir, that we did not 

call any evidence.  But I would note that had we - - - 10 

 

  [2.25 pm] 

 

JUDGE HASSAN:   Had you what? 

 15 

MR HUTCHINGS:   Obviously, the submitters are entitled to rely on what has 

been put in the submissions and the further submission is very clear, 

from our position - - - 

 

JUDGE HASSAN:   On the face of it. 20 

 

MR HUTCHINGS:   On the face of it, yes.  And I do not think we should have 

to interpret, like, back to an original submission when a further 

submission has a very clear, specific point. 

 25 

JUDGE HASSAN:   The original submission, now that I read it – perhaps 

afresh, if I could say that with a degree of honesty – is quite explicit, 

isn’t it?  It is not just about the General Rural Urban Fringe Zone.  It is 

explicitly about this land, isn’t it? 

 30 

MR HUTCHINGS:   Yes, Sir, and I do accept that.  But then the further 

submission does specifically refer to our land and the relief that we 

sought and it only opposes it if the noise provisions are not accepted. 

 

JUDGE HASSAN:   That is the further submission? 35 

 

MR HUTCHINGS:   The further submission, yes. 

 

JUDGE HASSAN:   But what about the submission of 15 June? 

 40 

MR HUTCHINGS:   Yes, Sir, I do accept that that provides scope, but then the 

further submission overtakes that. 

 

JUDGE HASSAN:   All right.  So you are in a position where you may have 

thought the further submission was the most relevant, recent one - - - 45 
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MR HUTCHINGS:   Yes, Sir. 

 

JUDGE HASSAN:   - - - in regard to your client’s interest? 

 

MR HUTCHINGS:   Yes, Sir. 5 

 

JUDGE HASSAN:   Hence the danger of lack of clarity, so far as you are 

concerned. 

 

MR HUTCHINGS:   Yes, Sir. 10 

 

JUDGE HASSAN:   So if that is the position for your client, are you asking the 

Panel for relief by way of calling of evidence? 

 

MR HUTCHINGS:   No, Sir, I am not.  At this stage we won’t be calling any 15 

further evidence.  I just wanted to have on record that it is a matter of 

procedural fairness. 

 

JUDGE HASSAN:   Just to be clear about that, what I need to know for the 

purpose of writing up a minute to just record where we end up is, you 20 

are not seeking the leave of the Panel or do you want to seek the leave 

of the Panel to brief and call expert evidence in rebuttal to Mr Penny’s 

and and/or Mr Bonis’ evidence? 

 

MR HUTCHINGS:   No, Sir, I am not seeking leave of the Panel for that. 25 

 

JUDGE HASSAN:   All right, thank you. 

 

MR HUTCHINGS:   Thank you. 

 30 

JUDGE HASSAN:   Now Mrs White, I overlooked you but I think you said 

you were abiding the Panel’s decision? 

 

MS WHITE:   That is correct, Sir. 

 35 

JUDGE HASSAN:   Okay, thank you.  Ms Appleyard, is there anything you 

want to say in reply? 

 

MS APPLEYARD:   No, Sir. 

 40 

JUDGE HASSAN:   Okay.  Well, on that particular paragraph, we will go to 

mediation, “Clearly mediation is without prejudice and should be 

confidential unless it is action is something that is recorded.” 
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MS APPLEYARD:   Yes, it was not intended to be anything that was 

discussed.  It was just that that was the point in time at which Mr Bonis 

advised that this was an issue.  So it was not, yeah. 

 

JUDGE HASSAN:   All right. 5 

 

MS APPLEYARD:   I probably just say, “On the 9th of September, Mr Bonis 

advised that…” and take out the preceding words. 

 

JUDGE HASSAN:   All right, thank you.   10 

 

 Thank you very much, everybody.  I appreciate you coming along at 

short notice for this matter.  It was a matter of significant anxiety to the 

Panel for a while.  It is not anymore.   

 15 

 A minute will issue just to confirm the outcome, which will be that the 

evidence will proceed as per arrangements tomorrow. 

 

MR CLEARY:   Sir, before – Sir, will you sit down?  I just wanted to signal, 

Sir, that I am likely to shortly file an application for leave to file a brief 20 

supplementary statement of evidence from Ms Harte and that is in 

respect to the ODP issue and associated rules that has been exercising 

the Panel’s mind over the last day or so. 

 

JUDGE HASSAN:   It might have been exercising minds, Mr Cleary, but does 25 

your application involve any support from other parties? 

 

MR CLEARY:   I have actually earlier today sent an email to my friends, 

Mr Winchester and Mr Allen, regarding that issue, so I am waiting to 

hear back from them when they have received instructions. 30 

 

JUDGE HASSAN:   We cannot give you any indication as to how we will treat 

the application other than to just receive the news that you intend to file 

it. 

 35 

MR CLEARY:   Yes, and that is all I was doing, Sir.  It was just to give the 

Panel a little bit of an update. 

 

JUDGE HASSAN:   All right, thank you very much. 

 40 

MR CLEARY:   Okay, thank you. 

 

MR WINCHESTER:   Sir, in light of – I am pretty sorry – in light of the 

withdrawal of cross-examination that I gave notice of this morning in 

respect of all remaining witnesses, I would seek leave to be excused 45 
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from the remainder of the hearing.  Mr Leslie (ph 4.48) will be here 

tomorrow for the Council, if that is satisfactory. 

 

JUDGE HASSAN:   Yes.  Thanks, Mr Winchester.  So we will just see you 

back for closings? 5 

 

MR WINCHESTER:   Yes, whenever that might be. 

 

JUDGE HASSAN:   Yes. 

 10 

MR WINCHESTER:   Yes, thank you, sir. 

 

JUDGE HASSAN:   Okay.  Thank you. 

 

MATTER ADJOURNED AT 2.30 PM ACCORDINGLY 15 


