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DAY 1 – 2 NOVEMBER 2015 

 

  [10.01 am] 

 

JUDGE HASSAN:   Well, good morning everyone.  Now, just in terms of 5 

appearances.  Mr Laing for the Council. 

 

MR LAING:   Laing and Ms Jagusch for the Christchurch City Council. 

 

JUDGE HASSAN:   Yes, thank you 10 

 

MR RADICH:   Your Honour, if the Panel pleases, Radich with Ms Moore for 

the Crown. 

 

JUDGE HASSAN:   Yes, thank you, Mr Radich.  Any other appearances?  All 15 

right, okay.  Just another small matter before we get underway I should 

cover off disclosures on behalf of the Panel.  My first disclosure is to 

apologise to any Australians in the room for the weekend, hence my tie.   

 

 But apart from that, more seriously, just reflecting on the matter in 20 

dispute between Federated Farmers and Orion, my former role for 

Transpower which, prior to my appointment as a judge, I have 

disclosed previously has seen me recuse from previous debates around 

these matters in various hearings and I should do so on this occasion, 

notwithstanding the settlement that appears to have been reached 25 

between certain of those parties, certainly Federated Farmers whose 

position is clear in its evidence.  

 

 There is a procedural matter which I will put to Ms MacKenzie 

possibly but apart from that I will be recusing entirely from matters of 30 

deliberation on that dispute.  Apart from the recusive issue it is a matter 

of record that prior to my appointment I acted for various parties, some 

of whom are in this room today including Transpower, including to 

some extent the Crown in some capacities, and my former firm was 

Chapman Tripp who is representing some parties of that firm including 35 

Orion and the Airport that I occasionally did work for from time to 

time. 

 

 So those are my disclosures and I will just check with my other Panel 

members.  Ms Dawson? 40 

 

MS DAWSON:   I just want to note that I am a friend of one of the submitters 

who is not appearing but has a submission, that is R Webster and so I 

will recuse from decisions on that matter and he is also a member of the 

Rod Donald Trust so as a matter of precaution I feel I should recuse 45 

from deciding on the matters before in us relation to that Trust.   



 Page 2 

  

Ch8: Subdivision, Development and Earthworks (Part) Commenced 02.11.15 

 

 So beyond recusals, as I mentioned before, I am acting on another 

matter in South Canterbury, a regional matter, nothing to do with the 

city, matters that Chapman Tripp is also involved in and Ms McLeod is 

also involved in that matter as well and she is here giving evidence in 5 

relation to Transpower.   

 

 And also I just want to note that I previously acted as a commissioner 

on an application that Mr and Mrs McGuigan were a submitter to.  It 

didn’t relate to the matters that are before the Panel today, it was a 10 

separate matter but it was also relating to the boundary between Mr and 

Mrs McGuigan and the Prestons so I just want that recorded as well, 

thank you. 

 

JUDGE HASSAN:   Now, Mr Neill? 15 

 

MR NEILL:   Yes, thank you, sir, and good morning counsel.  I wish to recuse 

myself in respect to Ngāi Tahu.  Whilst Ngāi Tahu engage a number of 

solicitor firms in the city I am a consultant solicitor at Lane Neave and 

as such it is appropriate that I recuse myself in respect to that matter. 20 

 

  [10.05 am] 

 

 With regard to other issues which I have disclosed but previously five 

years ago I was chair of Canterbury Regional Council and Canterbury 25 

Regional Council have made a submission which is before us and so 

with regard to that I wish it to be noted of my interest in that regard, 

thank you. 

 

JUDGE HASSAN:   Mr Willis? 30 

 

MR WILLIS:   Like Commissioner Dawson I just mention that I am currently 

involved in a Regional Council matter where Ms Appleyard is the 

instructing solicitor acting for the same matter; it is outside of 

Christchurch and on different issues. 35 

 

JUDGE HASSAN:   Now, Mr Laing, the Panel has read your submissions.  I 

am mindful that there is very little cross-examination in this particular 

hearing.  Having reflected on that though I think it is probably 

appropriate for you to call all your witnesses through particularly given 40 

some of the matters that there may not be cross-examination on there is 

nevertheless some contention amongst submitters and there may be 

some questions arising in that regard from the Panel. 

 

MR LAING:   Yes, sir.  And I think that is appropriate because Mr Long has in 45 

preparing for today found that there are various further drafting matters 
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that were not carried forward into his redrafted version from mediation.  

I don’t think any are controversial but it is probably best if they go on 

the record at this stage. 

 

JUDGE HASSAN:   Yes, so this is the exhibit that came in this morning, we 5 

could probably just enter it in as an uncontested exhibit. 

 

MR LAING:   Yes, that is correct, your Honour. 

 

JUDGE HASSAN:   We will call it exhibit A. 10 

 

MR LAING:   Do you want to hear from me at all on my opening submissions? 

 

JUDGE HASSAN:   Well, feel free just to highlight anything but I have read 

them.  I will check with my Panel members? 15 

 

MS SCOTT:   I have read them but only quickly. 

 

JUDGE HASSAN:   On quickly this morning so I think it will be - - - 

 20 

MR LAING:   Well, I will just talk you through the main headings.  There is a 

lot of detail in there so I will just go through the headings and if there 

are any questions as we go. 

 

 So we will start off with page 1, I do say there that there has been very 25 

substantial agreement reached with submitters during mediation and 

there are some outstanding matters that I detailed in the submissions 

and also obviously they will come up in the evidence of the three 

Council witnesses as well.  And I have already mentioned that there 

was some further drafting that you have already seen and Mr Long will 30 

take you through that when he gives evidence in due course. 

 

 In terms of the scope of the hearing, well it is actually my page 1 2.2, I 

just list what was at stage 1 as a reference point for you and then 

stage 2 provisions relating to all remaining zones Rural, Open Space, 35 

Specific Purpose, Residential part, Commercial and Industrial part, and 

Papakainga and overlays and I have inserted a note in the footnote there 

concerning that.  And in 2.4 I just very briefly note what will be 

forthcoming in stage 3 of the subdivision proposal.   

 40 

 In my section 3 I note that the only legal issues for determination that I 

am aware of relate to some scope issues.  Some of those relate to 

submitters who made submissions on stage 2 but their submissions 

related to headings that were intended as placeholders for stage 3 so in 

my submission there is nothing of substance that could attract a 45 

submission. 
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 There are also some submitters mainly relating to Styx River matters 

that in my submission are also beyond scope.  None of those 

submissions that I could see raise matters that this Panel could grant 

relief in respect of.  They include compensation, operational matters 5 

and I deal with that a bit later on. 

 

JUDGE HASSAN:   So those are methods under the RMA, they are not 

methods that the Panel has any power to compel? 

 10 

MR LAING:   No, I will come back to it, if your Honour pleases. 

 

 In my section 4 I deal with the format of the revised proposal and you 

may remember at stage 1 there was a lot of debate around the format of 

the stage 1 proposal, how it was revised and reformatted very 15 

substantially and stage 2 follows that same revised format and that is 

reflected in Mr Long’s rebuttal evidence, evidence-in-chief and also in 

his revised proposal dated 21 October 2015.   

 

 I then come very quickly to the various matters that were covered in the 20 

statement of issues.  The first was appropriateness of outline 

development plans.   

 

  [10.10 am] 

 25 

 You will hear from Ms Steven QC on those matters in due course 

during this hearing, but there is nothing whereby the Council wants to 

revisit any matters in relation to appendix 8.6.6. 

 

 The next matter relates to the Lyttelton Port zone provisions and I refer 30 

there to the fact that there is a Lyttelton Port Recovery Plan and in 6.3. 

and 6.4 I explain what my understanding is as to the progress for that 

plan and then halfway down page 4 I say that in this context the 

Council submits it would be redundant to include provisions in the 

proposal which relate to the Specific Purpose Lyttelton Port zone.  And 35 

that position is supported by the Port Company and you will hear from 

counsel in due course. 

 

 The next issue relates to flooding in Spencerville and Lower Styx and 

this is a specific scope issue.  Mr Long deals with it in his evidence-in-40 

chief and his rebuttal evidence.  At 7.4 though, I summarise what that 

relief seeks, that Lower Styx River be dredged and riparian vegetation 

be managed, development contributions are increased to cover the cost 

of dredging and compensation.  In my submission all those matters are 

beyond scope, they are not RMA matters, they are operational 45 

compensation matters.  A number of the submitters who are appearing 
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before the Panel tomorrow are in that category but I will cover it briefly 

in my closing in due course.   

 

 The next issue is the minimum site area for the Specific Purpose 

Airport zone.  The Council supports removing the minimum net site 5 

area proposal, for the reasons that I explain in 8.1 to 8.3, page 5 and on 

page 6.   

 

 Then in relation to the Rural Zone I set out there the key outstanding 

matters at 9.3, and this is something you will be hearing evidence from 10 

Ms Cook and also Ms Hogan for the Council.  Some reliance has been 

placed on the two decisions of the Environment Court in Briggs.  In my 

submission to the extent that the Court took a different approach there 

then that needs to be revisited because for the reasons that Ms Hogan 

explains, namely the higher order documents and also because of 15 

consenting costs.  And one of the things that Ms Hogan will do when 

she gives her evidence she will hand out to you some diagrams which 

will explain how the proposal works as proposed by the Council as 

opposed to submitters. 

 20 

 On page 7 I also deal with other amendments sought by Ms Cook as 

9.7 and the Council does not support those amendments and Ms Hogan 

again deals with that matter in her rebuttal evidence.  And 9.8 and 9.9 I 

deal with another couple of minor matters and there is a question of 

scope of there as well.   25 

 

 Turning to the Residential zone subdivision provisions.  The issues 8, 9 

and 10 of the original memorandum raise a number of quite wide 

ranging issues as to the appropriateness of provisions in subdivision in 

residential zone and whether net minimum areas were required.  The 30 

Council has very carefully considered those matters and a number of 

submission points have been accepted in full or in part and that is dealt 

by Mr Long in his accept/reject table and also in his revised proposal of 

21 October. 

 35 

 I deal then also with some specific issues at 10.3 and 10.4 and again it 

is dealt with by Mr Long in his evidence.  10.5 to 10.7 there are some 

more specific issues there that are evident again from Mr Long’s 

evidence and also his revised proposal.   

 40 

  [10.15 am] 

 

 Turning to Coastal zone, there was an issue No 12 should subdivision 

in the Coastal zone be a discretionary activity?  Some submissions 

sought deletion of the rule on the basis of the Coastal zone being shown 45 

on the planning maps.  Now that patently is incorrect and the Coastal 
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zone is identified in the planning maps so that point again in my view is 

without any substance. 

 

 Turning to page 10 Industrial zones.  There is a very minor matter with 

issue No 13, should there be additional provisions relating to the 5 

Industrial part Memorial Avenue subzone?  The submitter suggested 

two additional assessment matters relating to provision of a memorial 

feature and in my submission that is a private matter, it should not be 

part of this hearing.  If they want to put a memorial up then that is up to 

them, it is not really a matter that should trouble this Panel. 10 

 

 Then the Papakainga zone, that is dealt with in the evidence of 

Mr Matheson.  The Council supports a no minimum lot size in that 

zone and deletion of standards 1 and 2 applying to that zone. 

 15 

JUDGE HASSAN:   An issue that will come up under that is the timing of our 

decision on these two matters. 

 

MR LAING:   Very much so, your Honour and Mr Matheson I think wishes to 

make some comments about that as well.  So perhaps I can leave it to 20 

him. 

 

JUDGE HASSAN:   Yes. 

 

MR LAING:   And if there is anything else that comes out of that I will deal 25 

with it in closing.  So there were some changes made and they are in 

Mr Long’s revised proposal attachment A.   

 

 The next matter was appropriateness of earthworks volumes thresholds.  

That was issues 16 and 17, they are addressed by Mr Long in his 30 

evidence-in-chief and I summarise there the proposed changes at 14.2 

and 14.3, 14.4.   

 

 The next issue is erosion on the Port Hills.  I deal with that simply in 

relation to issue 18, Council proposes the deletion of activity standard 7 35 

and to replacement with cross notes referencing the relevant 

documents.  There was an overlap there and that has been removed and 

simply replaced by some notes.   

 

 Probably one of the more controversial issues that remain for the 40 

Panel’s decision, it is in my section 16 under earthworks and electricity 

transmission.  The issue there should the earthworks section of the 

proposal include specific provisions for earthworks around 

transmission and distribution lines?   

 45 
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 Basically what has happened is that Transpower sought specific 

provisions that largely replicate ECP34 to be included dealing with 

earthworks in the vicinity of transmission lines.  Orion sought the same 

type of provisions and the Council accepted that position as a result of 

mediation.  That is opposed by Federated Farmers.  The Council does 5 

support Orion’s position in this respect and that is dealt with by 

Mr Long in his rebuttal evidence.  

 

 To a large degree the Council is supportive of Orion’s approach and 

relies on Orion’s evidence in that respect.  Mr Long only really very 10 

briefly deals with it in his rebuttal.  If I can summarise the issue is 

really whether when you have got a standard which does have binding 

effect under other legislation, namely the Electricity Act, whether that 

should be replicated in the plan and for the reasons that Orion give in 

their expert evidence, in my submission it is appropriate.  They are 15 

matters which can be forgotten easily and that there is a good reason 

for putting those provisions in the plan.   

 

 My section 17 deals with exemptions where building consent is 

obtained, it was quite complex.  I set it out there and where we have got 20 

to with that in terms of Mr Long’s revised proposal of 21 October 

2015.   

 

  [10.20 am] 

 25 

 Then on my page 14 to further matters; quarrying outside the Rural 

Zone I did make a note there, Council considers it appropriate Rural 

Quarry zone to be exempt, provisions in table 1 of rule 8.22, and that’s 

referred to Mr Long’s evidence-in-chief.   

 30 

 And then another matter relating to a notification of application for 

consent in relation to earthworks, and that is dealt with at 19.1 and 19.2 

and it is in Mr Long’s evidence-in-chief. 

 

 And finally in my item 20, Council has agreed to a submission to seek 35 

that earthworks regulated by the soil MES (ph 0.51) should be included 

in the listed exemptions at rule 8.5. 

 

 So those are my opening submissions.  Do the Panel have any 

questions at this stage? 40 

 

JUDGE HASSAN:   I think the answer on that will be no but I will just check, 

any questions?  There is one question, yes. 

 

MS DAWSON:   Because of my lack of understanding I am interested in what 45 

you said is the “binding effect” of the code of practice as a standard for 
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– I can’t remember its full name – but the electricity practice is one, so 

whether you can answer that from a legal perspective, or whether you 

need to direct that to a witness? 

 

MR LAING:   I will make a start now and I will be best to give you the chapter 5 

and verse in our closing.  My understanding is that it is enforceable 

under the Electricity Act and I would have to – I had better not get the 

section number wrong – but as I understand it is enforceable.  It is 

enforceable by what was the former Ministry of Energy, and is now 

part of MBIE, the problem is, if I can say so really, I think it is such a 10 

common issue I can do so without really giving evidence but the 

problems are it is invisible to the general public.  It is also invisible to 

councils largely, unless they have some reason to understand SEP34 in 

a particular instance. 

 15 

 It is enforceable, in my understanding, but I will give you the reference 

points in my closing. 

 

MS DAWSON:   All right, thank you very much, that is helpful for me.  Thank 

you. 20 

 

JUDGE HASSAN:   All right, thanks Mr Laing, if you could call your first 

witness. 

 

MR LAING:  Thank you. 25 
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<DEBRA JANE HOGAN, affirmed [10.23 am] 
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<EXAMINATION BY MR LAING [10.23 am] 

 

MR LAING:   Your full name is Debra Jane Hogan? 

 

MS HOGAN:   Yes, it is. 5 

 

MR LAING:  And you hold the position of Senior Policy Planner at 

Christchurch City Council? 

 

MS HOGAN:   I do. 10 

 

MR LAING:   And you have the background experience that you outlined in 

your statement of evidence dated 9 June 2015, for the stage 1 

Definitions proposal? 

 15 

MS HOGAN:   Yes. 

 

MR LAING:   And you have prepared both a statement-in-chief and also a 

rebuttal statement? 

 20 

MS HOGAN:   I have, yes. 

 

MR LAING:  And do you wish to make any changes to either of those 

statements? 

 25 

MS HOGAN:   No, I don’t. 

 

MR LAING:   And so do you now confirm that your statement evidence-in-

chief and your rebuttal statement are true and correct? 

 30 

MS HOGAN:   I do. 

 

MR LAING:   Would you please now address the Panel with your opening 

remarks, please. 

 35 

MS HOGAN:   Good morning.  My evidence provides an overview of the 

proposed six Rural Zones and emphasises the relationship between 

subdivision and land use, on rural land. 

 

 Minimum allotment sizes for subdivision are linked to the minimum 40 

density requirements for a residential unit in each Rural Zone in 

chapter 17.  Together these provisions are the key methods used to 

manage density of residential activities, maintain rural character and 

provide the necessary separation to enable rural productive activities to 

operate. 45 
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  [10.25 am] 

 

 It also assists in achieving the consolidated urban form outcome sought 

under the RPS and Strategic Directions.  These matters are outlined in 

section 4 of my evidence-in-chief. 5 

 

 In terms of submissions, the majority were focused only on two Rural 

Zones, the Rural Urban Fringe Zone and the Rural Banks Peninsula 

Zone. 

 10 

 For the Rural Urban Fringe Zone, the key change from the notified 

proposal is the removal of the prohibited activity status for the creation 

of new allotments less than four hectares.  I addressed this in my 

evidence-in-chief in paragraph 7.14 through to 7.25.  It is 

recommended that this be replaced with a non-complying activity 15 

which resolves matters raised by submitters.  In my view this gives 

effect to the RPS and achieves the relevant objectives for both the 

Strategic Directions chapter and the Rural chapter. 

 

 In addition, the other key change for the Rural Urban Fringe is outlined 20 

in paragraph 5.24 where it has been clarified that within the airport 

noise boundary, any allotments created less than the specified 

minimum for the relevant Rural Zone is a non-complying activity. 

 

 In terms of Rural Banks Peninsula Zone the main changes 25 

recommended are clarification of the provisions as they apply to the 

protection of balance areas where a one hectare residential allotment is 

created and the ability to create multiple sites.  This is addressed under 

paragraph 7.32 and 33 in my evidence-in-chief. 

 30 

 Another key change is that subdivision of an existing site between four 

hectares and 40 or 100 hectares – depending on its relationship to the 

160 metre contour – has been reduced from non-complying to 

discretionary.  I address this in paragraph 7.34 through to 7.36 in my 

evidence-in-chief. 35 

 

 And the final key change for Banks Peninsula is the deletion of the 

option for a one hectare site plus a three hectare minimum balance area 

which is now a non-complying activity.  This aligns with the creation 

of all sites less than four hectares being non-complying across all Rural 40 

Zones.  This is addressed in my rebuttal evidence in paragraphs 3.8 

through to 3.14. 

 

 The outstanding matters that have not been fully resolved are in respect 

of Rural Banks Peninsula Zone.  These matters are firstly whether or 45 

not all buildings should be required to be located within an identified 
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building area on all allotments created by subdivision.  I consider that 

this should not apply to larger sites as it is an unnecessary restriction.  

Buildings can be managed by the relevant built form standards and 

there is a greater need to have flexibility for the location of farm 

buildings on larger sites to respond to changing land management 5 

needs.   

 

 However I do consider that it is appropriate to require all buildings to 

be located in an identified building area on smaller sites, namely the 

one hectare residential allotments, and this matter was resolved at 10 

mediation and I address it in paragraph 3.17 of my rebuttal. 

 

 On these smaller sites which are in the main for residential activities, 

there is less need to have flexibility to locate farm buildings.  

Subdivision provides the ability to manage the location of buildings, 15 

particularly residential units, to ensure they are located appropriately, 

and that there will be sufficient separation through to adjoining sites 

and to nearby rural productive activities and overall rural character and 

amenity values are maintained. 

 20 

 This matter has been resolved in part, in terms of sites less than four 

hectares, which are now all non-complying.  So in terms of it being 

unresolved it relates to the one hectare plus the 40 and the 100 hectare. 

 

 The second unresolved matter is the ability to create multiple one 25 

hectare residential allotments in association with the creation of 40 or 

100 hectare allotments.  In my view there are unnecessary transaction 

costs, if provision is not made for the ability to create multiple one 

hectare allotments on larger sites that can meet minimum site size and 

maintain the overall anticipated density.  The same outcome could be 30 

achieved through multiple subdivision consents with additional cost 

imposed on the landowner.   

 

  [10.30 am] 

 35 

 Largely once again this matter has been resolved in that, with the 

removal of the one hectare plus three hectare balance option being non-

complying activity – and I understand Ms Cook will address that later 

on this afternoon. 

 40 

 The final outstanding matters in relation to Banks Peninsula, is two 

submitters or one submitter sorry, in particular Lyttelton/Mount 

Herbert Community Board are seeking an increase for minimum 

allotment size, and I address this in paragraph 7.39 of my evidence-in-

chief and my preferred option is to retain those minimums that were 45 

notified based around a 40 and a 100 hectare minimum site size. 
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 In summary I consider that the revised proposal is the most appropriate 

to achieve the relevant objectives and policies of the rural chapter 

strategic directions and to give effect to the RPS. 

 5 

 And now in terms of what was handed out, it is some additional 

information which may assist - - -  

 

JUDGE HASSAN:   It will all come in as one exhibit, Mr Laing, do you think? 

 10 

MR LAING:   It can come as one exhibit. 

 

JUDGE HASSAN:   Yes, okay. 

 

MS HOGAN:   Yes, which may – sorry. 15 

 

JUDGE HASSAN:   So we call it “Exhibit B” and just explain it. 
 

EXHIBIT #B - I) COMPARISON BETWEEN OPERATIVE & REVISED 

PROPOSAL PROVISIONS FOR RURAL SUBDIVISION IN RURAL 20 

BANKS PENINSULA ZONE, II) SITE SIZES IN RURAL BANKS 

PENINSULA, III) MAP - RURAL BANKS PENINSULA TITLE SIZE & 

DWELLINGS 

 

MS HOGAN:   Yes, certainly.  The large A3 map, it referred to as “Title Size”, 25 

so site size and dwellings across Banks Peninsula and it is based on the 

minimum site sizes of 100 hectares  So it illustrates those sites over 

100 hectares and those sites less than 100 hectares, and the hatching are 

those sites that are over 40 hectares. 

 30 

 The dots illustrate where dwellings are located, and there is a blue line 

that sort of wiggles its way around Banks Peninsula and that is the 

160 metre contour line which is used to determine site size above or 

below that line. 

 35 

 And just in association with that, there is a wee table that outline site 

sizes, so that is essentially just really summarising the legend on that 

map, just to make it easier in terms of giving some numbers around 

how many sites exist, based around the 40 and 100 hectares. 

 40 

 And then the final part of the exhibit is really just, I guess a theoretical 

explanation of the covenanting or protection of balance allotments 

when you are undertaking a one hectare residential subdivision, and it 

sort of explains, or just compares, the version as per the operative and 

the notified Replacement Plan versus where we have got to in terms of 45 

the Revise Proposal.  It is a fairly blunt explanation and of course it 
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doesn’t take into account all the variation that may occur on the 

ground.  So it is really just a comparison. 

 

MR LAING:   Thank you.  Would you answer any questions, please? 

 5 

JUDGE HASSAN:   All right, Mr Willis, if you could start us off, please. 

 

MR WILLIS:    Thank you, Ms Hogan, now I think you – all your evidence 

stuff was very clear, but I do have a few points of clarification if you 

could help me. 10 

 

MS HOGAN:   Yes. 

 

MR WILLIS:   Obviously a few things were changing late in the process and I 

want to make sure that we understood exactly what is going on here. 15 

 

 You just given us the exhibit of the theoretical example, which is 

obviously one of the differences between the proposal as it now stands 

now and the Operative Plan, I just want to be clear in my mind though, 

what if any other differences are there, notwithstanding that we are 20 

dealing with a different strategic set of documents, but nevertheless 

what are the differences between the proposals from now to the 

operative. 

 

MS HOGAN:   In terms of where we got to with subdivision? 25 

 

MR WILLIS:   With subdivision, I’m sorry, yes. 

 

MS HOGAN:   The other key change is the removal of the one hectare 

residential allotment plus a minimum of a three hectare balance.  30 

Currently in the Banks Peninsula plan that is a discretionary activity.  

However, you are only allowed one off opportunity to undertake that 

subdivision option.  Where we have got to now in the Revised Proposal 

is that that option has been deleted, and instead defaults turn non-

complying. 35 

 

  [10.35 am] 

 

MR WILLIS:   That is right, so if I am understanding correctly, so any 

subdivision now below four hectares would be non-complying in the 40 

rural zone? 

 

MS HOGAN:   Correct, except for where you are doing the one hectare plus 

the balance up to either 40 or 100. 

 45 

MR WILLIS:   So, yes, so - - -  
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MS HOGAN:   Yes. 

 

MR WILLIS:   - - - beginning – your title at the beginning of the subdivision 

would have to be nothing below four hectares in other words? 5 

 

MS HOGAN:   Yes. 

 

MR WILLIS:   Yes, okay.  The other point that cross my mind as I was reading 

your evidence was, how this scheme works/dovetails with the 10 

provisions – we are not dealing with today but the landscape provisions 

– in terms of the density of houses and location of dwellings, has the 

provisions been designed with a landscape outcome in mind? 

 

MS HOGAN:   Yes, I guess the answer to that is that, these – so the 40 and the 15 

100 hectare arose out of variation 2 to the operative Banks Peninsula 

Plan, they were based on a landscape analysis undertaken by 

Boffa Miskell, and they went through a process of both landscape 

architects, planners, etcetera, coming up with the 40 or 100 hectare 

option. 20 

 

 So on that basis I am comfortable that it takes into account the 

landscape matters on Banks Peninsula and I think when you look at this 

map here it actually reinforces that; that the sites that are larger in site 

size tend to be above the 160 metre contour, they – not always but in 25 

most instances correlate with what is defined as an outstanding natural 

landscape as well.  So I am comfortable that they do take those things 

into account. 

 

 In terms of where the proposed Replacement District Plan is and the 30 

subdivision provisions, it is my understanding that being in a landscape 

area doesn’t change the activity status of subdivision, so essentially that 

chapter is relying on the density established in the rural zone, and what 

it will do is it, it will impose additional restrictions on your ability to 

locate a building, so it is more the land use that they will manage rather 35 

than the subdivision. 

 

MR WILLIS:   Okay.  And the only other question really I have, related to, and 

I think it is a matter of discretion where I think in your evidence you 

talk about the ability through the subdivision consent process to ensure 40 

that we don’t get one hectare lots too close together. 

 

MS HOGAN:   Mm'hm. 

 

MR WILLIS:   And I guess the only thought that occurred to me and I wonder 45 

whether the Plan provides for it, is whether there might be situations 
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where that might be a better – you might want to achieve that as 

opposed to spreading now in terms of the overall impact landscape or 

otherwise, is that something that the Plan provisions would allow or 

you would turn your mind to? 

 5 

MS HOGAN:   Yes, I mean I certainly understand that there may be some 

situations where clustering is probably more appropriate.  Working 

through these provisions, the way they are designed is to ensure that the 

balance is contiguous with your one hectare.  So in terms of that, what 

it may do is it may trigger – Instead of a controlled activity you may 10 

trigger either restricted discretionary or discretionary activity status as a 

result, if you wanted to not have contiguous balance area around a one 

hectare allotment. 

 

 Of course it may apply differently if you have actually got two separate 15 

titles, side by side, that will somehow end up with two one hectare 

allotments together. 

 

MR WILLIS:   I guess the key point there for me was that the Plan does 

provide you a pathway to do that if indeed that was a better outcome. 20 

 

MS HOGAN:   Yes. 

 

MR WILLIS:   Okay, well thank you.  That is all I have. 

 25 

MS HOGAN:   Yes. 

 

JUDGE HASSAN:   Mr Neill? 

 

MR NEILL:   Thank you, sir.  Ms Hogan, can I ask that you turn to chapter 5 30 

of your evidence, part 5, clause 5.  10, and just for my sake, can I ask 

what does it actually say, I struggle to understand it, “no further rural 

residential development is to be provided for within the Christchurch 

City Plan area while further zoned areas can only be provided for in the 

remaining areas”; what does that mean? 35 

 

  [10.40 am] 

 

MS HOGAN:   Okay, so that policy directs that for essentially this side of the 

Port Hills we have been directed to provide no further rural residential 40 

development.  In reading the RPS I think the intent is no further zoned 

areas, however it does flow through into what is defined as an urban 

over a rural activity, which is essentially established at four hectares, 

when you establish a dwelling on it.   

 45 
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 The second part of that relates to – so for Christchurch City, the greater 

Christchurch area doesn’t cover the full extent of the district and in part 

it covers what is essentially Lyttelton Harbour, so in that part of the 

greater Christchurch area we could establish rural residential 

development or zoned areas, however we need a strategy before we 5 

undertake that process, which has to be developed under the Local 

Government Act.  We have not undertaken such a strategy at this point 

in time and I am not sure of the view, but I would suggest that we are 

unlikely to in the near future.   

 10 

 So that is sort of the difference between the two.  One is saying no, you 

can’t have it, and the other one says you can but only when you have 

done the analysis and directed it into the right areas.   

 

MR NEILL:   Can we move on from that then to ask why four hectares as the 15 

rule?  I mean I am aware of what four hectares represented, it was the 

old 10 acre block, but why have you chosen four hectares? 

 

MS HOGAN:   Once again, coming back to the RPS, the definition of urban 

over rural activity, so the RPS defines for greater Christchurch a rural 20 

activity includes a residential activity on a site of four hectares or more, 

that is what it defines rural as, and less than that is an urban activity.  It 

also reflects what currently exists in the plan for a large majority of 

both zones in the Operative City Plan, and also as discussed what is 

reflected on Banks Peninsula as well.   25 

 

MR NEILL:   But is there any evidence to suggest that a four hectare block or 

greater is likely to be more productive than a less than four hectare 

block? 

 30 

MS HOGAN:   We haven’t specifically had that evidence.  There is evidence 

dating back to the early 2000s or late 1990s, which outlines the various 

activities that can be undertaken on certain sites, and largely, you 

know, a four hectare and slightly above tends to be horticultural 

activities.   35 

 

MR NEILL:   In the Yaldhurst area, the Rural Urban Fringe Zone, you have 

indicated that it is a prohibited activity of less than four hectares? 

 

MS HOGAN:  No, just in terms of that, that has been removed or 40 

recommended to be deleted from the revised proposal in response to 

submissions.  So it has been deleted from prohibited and just dropped 

to non-complying.  So in other words it frees up the opportunity to at 

least try to have a site less than four hectares, which would pick up a 

large majority of those sites in the Rural Urban Fringe.   45 
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MR NEILL:   My final question relates to CIAL, throughout your document 

you have referred to the importance of our strategic asset, the airport, 

and many of the recommendations follow the request from CIAL.  Is 

there a conflict or perceived conflict between the Christchurch City as a 

shareholder of CIAL and in regard to some of the recommendations 5 

that have been made? 

 

  [10.45 am] 

 

MS HOGAN:   I am not sure I can answer that, apart from the fact that as a 10 

planner I have had no regard to that.  I take each thing on its merits and 

in terms of the documents that I am required to be bound by.   

 

MR NEILL:   Thank you, sir.   

 15 

JUDGE HASSAN:   Can I ask counsel, is that sound coming through clearly to 

you? Can you hear the questions clearly enough?  Good, okay.  All 

right, Ms Dawson, thank you.   

 

MS DAWSON:   Thank you, Ms Hogan, thank you very much indeed.  I have 20 

got a couple of questions following on from what Mr Willis asked you 

and then a couple of other questions.  He asked you about the 

difference between the Operative Banks Peninsula Plan and what is 

now recommended, so just to make sure I am clear, a dwelling – so this 

is really coming into the land use side of things and we haven’t started 25 

looking at the land use side of the rural of course either – but is a 

dwelling on a site less than 40 hectares or less than 100 hectares, 

depending on where it is located, how is it considered in the two plans, 

the original plan and what is proposed in the Rural Banks Peninsula 

Zone.  Do you know? 30 

 

MS HOGAN:   So this is just a dwelling - - - 

 

MS DAWSON:   A residential activity, yes.   

 35 

MS HOGAN:   Just on a 40 hectare site? 

 

MS DAWSON:   No, sorry, on less than.   

 

MS HOGAN:   Less than, a dwelling on a site less than 40 hectares is currently 40 

a discretionary activity.   

 

MS DAWSON:   In the Operative Plan? 

 

MS HOGAN:   In the Operative Plan, and in response to submissions we have 45 

also – sorry, a dwelling on a site between either four and 40, or four 



 Page 19 

  

Ch8: Subdivision, Development and Earthworks (Part) Commenced 02.11.15 

and 100 is a discretionary activity, so in the Operative Plan, and in 

response to submissions the revised rural proposal also includes it as a 

discretionary activity as well.   Previously when we notified it, it was 

inadvertently a non-complying activity, so those two things align.   

 5 

MS DAWSON:   As discretionary? 

 

MS HOGAN:   Yes.   

 

MS DAWSON:   In the Operative Banks Peninsula Plan, was the subdivision 10 

of those lots between four and – sorry, if you put the one hectare 

subdivision ones to a side, between four and 40 or four and 100, was 

subdivision also a discretionary activity under that Operative Plan? 

 

MS HOGAN:   Yes, it was.   15 

 

MS DAWSON:   And you have recommended that it come back to being 

discretionary? 

 

MS HOGAN:   Yes, so in terms of the Operative Plan it was just caught out by 20 

a, sort of a catch all, if not specified and it refers to discretionary.   

 

MS DAWSON:   Well, I will come back to that in a minute, but I just wanted 

to know that situation.  Mr Willis also asked you about – and you 

answered him about the relevance of, say, having an outstanding 25 

landscape overlay and you said that that doesn’t change the subdivision 

provisions as far as you are aware or are not proposed to be through the 

Stage 3 provisions, is that the same for, say, an area of outstanding or 

high natural character in the coastal environment or in any ecological 

areas, other subdivision provisions that are going to come to us in 30 

Stage 3 that relate to those other overlays? 

 

MS HOGAN:   There are other subdivision provisions that do relate to those 

overlays, my understanding is that it doesn’t change the activity status, 

or is not proposed, you know, where it ends up is another matter, but 35 

that is my understanding of it and that might be something better 

directed to Mr Long, in terms of Stage 3.   

 

MS DAWSON:   All right, but from your point of view the subdivision activity 

status is in the minimum sizes that are in the subdivision proposal are 40 

relied on in those overlays? 

 

MS HOGAN:   They are, yes.   

 

MS DAWSON:   Yes, all right, thank you.  I will come back to, I think it’s the 45 

submission from – it relates to the Diamond Harbour Residents 
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Association and it is this change from non-complying to discretionary 

for that broad band of potential subdivisions, from four hectares to 40 

or four to 100 hectares, depending on where it is. 

 

 I just want to hear from you as to whether you consider the policies and 5 

perhaps assess the matter of discretion, are strong enough to determine 

the appropriate line to draw, like in order to decide whether a four, five 

hectare lot or a 20 hectare lot or whatever is appropriately granted as a 

discretionary activity in either above or below the 160 metre contour 

because there is a lot of land and there is quite a wide band and I just 10 

want you to bear in mind the sort of things like the cumulative effects 

issues and the issue about the first cut is the deepest, when does the 

straw break the camel’s back, all those issues that come up in rural 

areas about deciding whether or not to approve a discretionary 

subdivision. 15 

 

  [10.50 am] 

 

 Can you tell us and show us how the policies – and perhaps the matters 

of discretion – would assist in making those decisions? 20 

 

MS HOGAN:   Yes, the policy framework would be the one that sits in the 

rural proposal and it is quite strong in terms of the density and 

distribution of dwellings and it has been strengthened in terms of some 

aspects of Banks Peninsula as well.   25 

 

 So just for the benefit of the Panel, I will read from the Rural Revised 

Proposal.  The one I am reading from is from October 2015 so it has 

probably changed a little bit but it is policy five which is “Density and 

Distribution of Residential Units” and the policy has been amended 30 

through submissions states: 

 

 “Ensuring density and distribution of residential units that maintains 

and enhances the working function of the rural environment, supports a 

consolidated urban form including that of small settlements – which 35 

covers large parts of Banks Peninsula.  

 

 Maintains the predominance of larger sites and abundant open space.  

Supports amalgamation of multiple small sites.  Avoids creating new 

sites less than four hectares.  Avoids the expectation of land use change 40 

of rural land to urban activities or for rural residential development.  

Avoids reverse sensitivity effects on strategy infrastructure and rural 

productive activities and retains a low density of build form with a high 

degree of openness appropriate to the surrounding environment.” 

 45 
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 So it is slightly different policy than what was notified and this is 

available on – so it is part of my evidence-in-chief that has been 

submitted to the Panel. 

 

 So that combined – it would have to be combined with the landscape 5 

objectives as well just in terms of if it sits within one of those areas and 

the other aspect is that a large part of Banks Peninsula is deemed to be 

a significant landscape and those policies also sit within chapter 9, and 

they are integrated into the rural chapter.   

 10 

 So in terms of that, that policy would guide it.  There is also some other 

general rural character and amenity policies and then in terms of the 

matters of discretion that sit within the subdivision chapter - - - 

 

MS DAWSON:   Sorry to interrupt you, Ms Hogan.  The policy 6, the Rural 15 

Banks Peninsula Policy, is that still recommended to be retained? 

 

MS HOGAN:   It is, and it has been strengthened by adding to it.  So the first 

item I retain is the same and the second has been strengthened by 

elements such as encouraging protection enhancement of biodiversity 20 

and other values that are important so it gives you the opportunity to, 

maybe through subdivision, encourage those things along with public 

walking and cycling access. 

 

 So in terms of the rural package, I am confident that there is enough 25 

there to enable assessment of the subdivision in terms of its 

appropriateness combined with whatever relevant policies in chapter 9 

as well and then the matters of discretion for the rural zones in 

subdivision.   

 30 

  [10.55 am] 

 

 They are linked strongly to the outcome sought in those policies as well 

so there may be some opportunity to strengthen them if considered 

necessary.  So, yes. 35 

 

MS DAWSON:   But as a planner that has practised in the rural area, do you 

feel that a Commissioner or Council Panel Hearing, maybe a 

succession of subdivisions of, I don’t know, 10 hectares or eight 

hectares that might start clustering in an area that would be enough in 40 

here for a Panel to start being clear about where the lines and limits 

should be drawn? 

 

MS HOGAN:   Yes, I think so.  And in addition there is also policies that sit in 

the residential chapter and they strongly – rather, they encourage if 45 

there is going to be small site development then it is adjoined to a small 
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settlement rather than being separated out.  Yes, I do think that there is 

sufficient, yeah. 

 

MS DAWSON:   All right, thank you very much for that.  I just have another 

couple of just minor questions on wording and I would ask Mr Long 5 

but he defers off to you on these matters.  Is the Horticultural New 

Zealand wording, you have changed one of the assessment matters, 

perhaps if you look in Mr Long’s rebuttal version or the latest version, 

it is the matter of control, I think 82416C and it is hard to read because 

there has been so many crossings out but it says “Extent to which 10 

clustering or grouping development is beneficial” – are you on the 

same one with me? 

 

MS HOGAN:   Yes. 

 15 

MS DAWSON:   And then “Within the areas where there is the least impact on 

the ability to maximise rural productive activities”, so that is fine, and 

then it says “Including versatile soils” but does it mean including rural 

productive activities on versatile soils or is it the least impact on 

versatile soils?  And then it goes on and there is just a comma and it 20 

says “natural character”, et cetera. 

 

 So it is just the grammar isn’t correct there and it is very unclear what 

is intended so maybe it something that you and Mr Long can have a 

look at, and come back. 25 

 

MS HOGAN:   Yes.  I would need to go back and have a look at the 

Horticultural New Zealand submission just to - - - 

 

MS DAWSON:   It is talking about the least impact on and then there are a 30 

number of things and one of them is an including and one of them – or 

maybe they are all including.  Because it makes quite a difference to 

how that would be interpreted. 

 

MS HOGAN:   I agree, that is a little bit unclear. 35 

 

MS DAWSON:   It is a bit picky but it is just one thing I noticed and then the 

other wording that I was unclear about is in RD8 and – actually, C7 and 

RD8, it is standard number 2 and where it says “Only one residential 

unit can be created per complete multiple of the applicable minimum 40 

standards specified in table 6” and I just found that hard to understand 

what – I think I know what it means, although I am not actually 

100 percent sure that I do know what it means. 

 

MS HOGAN:   So what that is trying to manage is the multiple, the creation of 45 

multiple one hectare allotments so what it is saying is you can have a 
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one hectare allotment provided you meet the balance of 39 hectares, so 

it has to be a complete multiple and then you can have another 

one hectare and 39 as well so it is trying to link the one hectare with the 

required balance.   

 5 

MS DAWSON:   But how does that then relate to RD8, which says that if 

you’re creating more than one hectare lot you are restricted 

discretionary? 

 

  [11.00 am] 10 

 

MS HOGAN:   Yes, so the intent of that is for the controlled activities, it may 

sit better in restricted discretionary, but as a controlled activity this 

outlines the requirements to create one one-hectare plus 40. 

 15 

 So if I have got either 80 or 120 hectare site and I intend to divide it by 

four and create four one hectare allotments, the first one would just be a 

controlled activity but where I want to create more it is restricted 

discretionary. 

 20 

MS DAWSON:   Yes, that is what I understood from your evidence that was 

what was intended so again I just found that standard “too”, to be hard 

to understand in the context of the RD8 then coming along. 

 

MS HOGAN:  Yes, it may be that that too sits better under the restricted 25 

discretionary activity. 

 

MS DAWSON:   So perhaps again you and Mr Long could have a look at that 

and at the closing you might be able to say if I am making a mountain 

out of a molehill or whether some changes are needed to clarify that. 30 

 

MS HOGAN:   Okay. 

 

MS DAWSON:  Thank you, and then my final question is just the relationship 

between the decisions we are making on subdivision and the decisions 35 

that need to be made on the Rural chapter.  I think you have 

emphasised the link between the land use and the subdivision provision 

several times and most of the planners acknowledge that. 

 

 In order for an integrated package of decisions to made, do you think 40 

that the risks of the Panel separating its decisions between decisions on 

the Subdivision chapter versus decisions on the Rural chapter or would 

it be prudent for those decisions to be made in an integrated way? 

 

MS HOGAN:   Yes, I agree that there may be a risk depending on where we 45 

end up in the Rural chapter, so I think in terms of an integrated 
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approach and making sure they do well together appropriately then it 

may be appropriate for the Panel to make their decision at the same 

time in both respects. 

 

MS DAWSON:   I mean are there submissions on things like the minimum site 5 

size for dwellings in the Rural chapter? 

 

MS HOGAN:   Yes there are. 

 

MS DAWSON:   And at the moment that is reflected, the numbers are 10 

paralleled by the minimum subdivision size? 

 

MS HOGAN:   Yes, so I have reflected what is going on and the changes in 

subdivision in the Rural chapter as well but you are correct in that 

things may change that. 15 

 

MS DAWSON:   All right thank you for that example, thank you.  That is all 

thank you. 

 

JUDGE HASSAN:   Thank you, Ms Hogan, I have only got a couple of follow-20 

up questions for you.  The first one is just to tidy up, just to clarify a 

part of your evidence, and I hope I am not being too picky by putting 

this out. 

 

 On page 10 of your evidence-in-chief, at paragraph 5.5, if you have a 25 

read of those introductory words, you say, “The following objectives 

and policies are relevant only to that part of Banks Peninsula outside of 

greater Christchurch”.  I take it what you mean is that only these 

provisions are relevant to that part of Banks Peninsula.  In other words, 

the word “only” should come forward in the sentence shouldn’t it?  30 

You are saying those are the only RPS provisions of relevance.  You 

are not saying that those provisions don’t have relevance somewhere 

else? 

 

MS HOGAN:   No. 35 

 

JUDGE HASSAN:   All right.  So am I right to say perhaps bring that word 

“only” forward in the sentence and that clarifies what you mean?  Just 

so, I don’t want to put words in your mouth, I just wanted to make sure 

that I had that right. 40 

 

MS HOGAN:   Yes, I have to admit the RPS is very confusing when you apply 

it to rural land. 

 

JUDGE HASSAN:   Yes.  And I have a second follow-up question in that 45 

space.  Now just for ease of reference, Mr Long had a rebuttal update 
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of provisions and I have written Judge’s copy on mine because I have 

paginated it, but if I could go to page 17 of that on the screen, which is 

this prohibited activity change. 

 

 So it just orientates you to the question.  I have got on the screen there 5 

the prohibited activity for allotment sizes and dimensions and that 

referred I think to the Rural Urban Fringe Zone, that is right, isn’t it? 

 

MS HOGAN:   Correct. 

 10 

JUDGE HASSAN:   That is the old version if you like, the notified version. 

 

MS HOGAN:   Yes. 

 

  [11.05 am] 15 

 

JUDGE HASSAN:   And then it relates to this table 6A which is on page 25 of 

this set I think and if we look at Rural Urban Fringe at the top of the 

page that reference is the four hectare cut off, isn’t it, four hectares nil.  

So the regime is notified being prohibited activity and now the 20 

recommendation you make is for non-complying. 

 

MS HOGAN:   Yes. 

 

JUDGE HASSAN:   And I think just going back to the RPS, am I right to 25 

understand that part of the lead for regulation of this area comes from 

the RPS and its policy 6.3.9 on rural residential development? 

 

MS HOGAN:   Yes, and the overriding policy relating to urban - - - 

 30 

JUDGE HASSAN:   Urban form, yes 6.3.1. 

 

MS HOGAN:   - - - form in terms of the – yes. 

 

JUDGE HASSAN:   The issue that is exercising my mind is if we look at the 35 

non-complying activity threshold test under 104D, not contrary to the 

objectives and policies is the first question to be asked on the threshold.  

But objectives and policies of the relevant plan as opposed to the 

relevant policy statement. 

 40 

 Thinking about that and thinking about this as a more recent change of 

position from you and from the Council, has there been associated 

thought given to whether the objectives and policies properly reflect the 

RPS in regard to this matter and give proper clarity to consenting 

processes for non-complying activities that were formerly prohibited 45 

activities under the Plan? 
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MS HOGAN:   In terms of developing and particularly, well it is the Rural 

chapter, I think the RPS is a strong influence on where we got to, even 

though it was always quite difficult when you actually look at what is 

on the ground in terms of the existing environment around the main 5 

Christchurch urban area, but in my view the RPS is and those 

requirements are reflected in this policy framework and they will give 

guidance in terms of non-complying activity. 

 

JUDGE HASSAN:   Are there particular policies you would want to bring to 10 

our attention for that?  The reason I am asking is I just want to make 

sure that there is no unintended policy consequence arising from 

perhaps too much flexibility being given - - - 

 

MS HOGAN:   Yes. 15 

 

JUDGE HASSAN:   - - - or not, bearing in mind non-complying at the end of 

the day differs from discretionary only in terms of whether the 

threshold test of the Act can be passed or not, that is my perspective 

anyway. 20 

 

MS HOGAN:   Yes, so in terms of that I would direct you to policy 5 which - - 

- 

 

JUDGE HASSAN:   Yes, policy 5 of the Rural chapter? 25 

 

MS HOGAN:   Of the Rural chapter, the revised Rural chapter, October 2015.  

And then sitting under that objective 1 of the Rural chapter, and 

probably policy 2 and 3 which talks about character and function of 

areas as well.  So it would be policies, 1, 2, 3 and 5. 30 

 

JUDGE HASSAN:   So sitting here now, you have considered it and you are 

happy with whatever answer you give on this, you are satisfied that 

those policies as they are on the screen there in the Rural chapter, are 

good enough with the related objective to give effect to the RPS and 35 

the intentions around the rural urban fringe in regard to these matters, 

notwithstanding the change in status? 

 

MS HOGAN:   Yes, I believe they are, yes. 

 40 

JUDGE HASSAN:   All right, thank you very much for your help. Mr Laing, 

any questions arising? 

 

MR LAING:   No sir. 

 45 
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JUDGE HASSAN:   All right, thank you.  Well thanks very much, Ms Hogan, 

that was very helpful to us and you are now free to go. 

 

MS HOGAN:   Thank you. 

 5 

<THE WITNESS WITHDREW [11.09 am] 
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<ALAN ROSS MATHESON, affirmed [11.10 am] 
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<EXAMINATION BY MR LAING [11.10 am] 

 

MR LAING:   Your full name is Alan Ross Matheson? 

 

MR MATHESON:   It is. 5 

 

MR LAING:   Your qualifications and experience are set out in your evidence-

in-chief for the temporary activities related to earthquake recovery and 

relevant definitions hearing, dated 18 December 2014? 

 10 

MR MATHESON:   They are, yes. 

 

MR LAING:   You have prepared a statement of evidence? 

 

MR MATHESON:   Yes. 15 

 

MR LAING:   Do you wish to make any changes to that statement? 

 

MR MATHESON:   No, I do not, thank you. 

 20 

MR LAING:   Would you now confirm that that statement is true and correct? 

 

MR MATHESON:   I do. 

 

MR LAING:   Would you now read your summary statement, please. 25 

 

MR MATHESON:   As set out in section 5 of my primary evidence, informal 

mediation with submitters on the Papakainga proposal, that’s Chapter 

4, had been carried out. There has been subsequent informal and formal 

mediations that have continued with formal mediation undertaken on 30 

Thursday, 29 October, just last week. 

 

 At paragraph 6.14 of my primary evidence I advise that an update on 

agreements would be provided when Council files its rebuttal evidence. 

As agreements have not been reached, no rebuttal evidence in respect 35 

of subdivision provisions related to Papakainga Zone could be 

provided.  

 

 The results of mediation have not led to a fully agreed position between 

the parties, however I can advise that as identified in paragraph 18 of 40 

Ms Murchison’s evidence, there are likely to be substantial changes to 

the structure and content of the Papakainga Zone proposed through 

submitter and rebuttal evidence.  

 

 There is a mediation report that the Panel won’t have yet, but the 45 

mediation report identifies that the Nga Hau E Wha National Marae is 
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proposed to be removed from the Papakainga Zone and relocated 

within the Specific Purpose Zone as a standalone zone. No agreement 

has been reached as to the extent of the Papakainga Zone or how the 

proposed overlay approach to differentiate between Māori lad and 

general LURP European land will be achieved.  5 

 

 Irrespective of the structure and content of the Papakainga Zone it is 

still my opinion that standards 1 and 2 of rule 8.3.1.1, table 1, can be 

deleted. This opinion concurs with the evidence of Ms Murchison. I 

concur with the evidence of Ms Murchison, paragraphs 31 and 32, that 10 

depending on the Panel’s decision regarding the extent of the 

Papakainga Zone, the use of the overlay and the occlusion of the 

approved outline or comprehensive development plan approach will 

determine the appropriate subdivision activity status and notification 

provisions, which I think ties in with your questions earlier on, your 15 

Honour. 

 

 Thank you. 

 

JUDGE HASSAN:   Thank you.  Ms Willis? 20 

 

MR WILLIS:   No questions. 

 

JUDGE HASSAN:   No questions? 

 25 

MR NEILL:   I have no questions. 

 

JUDGE HASSAN:   Thank you, Mr Neill. Ms Dawson? 

 

MS DAWSON:   Just one matter, I mean given that you and Ms Murchison are 30 

in agreement regarding the deletion of those two standards, are there 

still some risks that may require then revisiting, which may or may not 

be minor, if the Panel doesn’t wait I guess for the Papakainga Zone 

decisions and then integrate the decision-making between those two. 

 35 

MR MATHESON:   Yes, there is that potential. So for example, the Nga Hau E 

Wha Zone, there may be a need to provide some specific subdivision 

for that zone once it goes into the Specific Purpose, I don’t think so, but 

it possibly could. Where it’s more likely to be of interest is where the 

Papakainga Zone, as it applies in the rural areas, so there’s five other 40 

areas in the rural area. 

 

 Our difficulty with that zone, and I don’t really sort of want to get into 

it too much, but the zone does cover both Māori and European land and 

the submissions to that have really raised the issue of how you deal 45 

with the different activities and the standards applying between those. 
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So the overlay approach was seeking to pull the Papakainga Zone 

provisions back to Māori land only, which may mean we would need to 

put in some subdivision and other rules to deal with the European part 

of the land still within the zone.  

 5 

 So it’s a work in progress and I think you are quite correct that it will 

be difficult to pin down those exact subdivisions provisions until the 

zone gets a bit more established through that hearing. 

 

MS DAWSON:   All right, thank you for alerting us to that. 10 

 

MR MATHESON:   That’s all right. 

 

JUDGE HASSAN:   Thank you, Mr Matheson. I don’t have any further 

questions of you. Any questions arising, Mr Laing? 15 

 

MR LAING:   No, sir. 

 

JUDGE HASSAN:   All right, thank you very much, you are free to go. 

 20 

MR MATHESON:   Thank you. 

 

<THE WITNESS WITHDREW [11.15 am] 

 

MR LAING:   Mr Long? 25 
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<ANDREW JEFFREY LONG, affirmed [11.15 am] 
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<EXAMINATION BY MR LAING [11.15 am] 

 

MR LAING:   Your full name is Andrew Jeffrey Long? 

 

MR LONG:   Yes. 5 

 

MR LAING:   You prepared a statement of evidence-in-chief and also a 

rebuttal statement? 

 

MR LONG:   Yes. 10 

 

MR LAING:   In your evidence-in-chief you refer to your qualifications and 

experience, do you confirm that those matters are correct? 

 

MR LONG:   Yes. 15 

 

MR LAING:   Your role in this matter relates to being the chapter leader? 

 

MR LONG:   Correct.  

 20 

MR LAING:   Do you wish to make any changes to either of your statements 

of evidence? 

 

MR LONG:   No. 

 25 

MR LAING:   So now do you confirm that they are true and correct? 

 

MR LONG:   Yes, I do. 

 

MR LAING:   Thank you. Answer any questions. 30 

 

MR LONG:   Thank you. So as Mr Laing said, my role in this matter is the 

chapter leader for Subdivision Development and Earthworks through 

all three stages. Mr Laing’s opening legal submission outlines what is 

in each of those stages and you have those in front of you so I won’t go 35 

through that again. 

 

 In terms of the revised proposals, the revised proposal prepared for 

Stage 2 take the format and activity status from Stage 1, as you will 

recall the activity status and format changed substantially and I’ve 40 

carried those through into Stage 2. My reasons for that are set out in my 

evidence and rebuttal evidence in Stage 1. 

 

 I do note, and you have Exhibit A in front of you, outlining some 

changes to the revised proposal, and I’ll just work my way through 45 

those briefly for you.  



 Page 34 

  

Ch8: Subdivision, Development and Earthworks (Part) Commenced 02.11.15 

 

 So through mediation an amendment was made to rule 8.2.2.1(c)5 to 

delete the words “outline development plan” and it was intended to 

include a further controlled activity status to deal with where there was 

no outline development plan and consequential amendments to the 5 

restricted discretionary, discretionary activity provisions did not get 

into the revised proposal, and they should have been there and I have 

included those.  

 

JUDGE HASSAN:   So the parties to mediation, are aware of that? 10 

 

EXHIBIT #A – AMENDMENTS TO THE REVISED PROPOSAL 

 

MR LONG:   Yes. Secondly, as a result of the deletion of 8.2.1(d)6, a reference 

to (d)6 and one of the controlled activities should also have been 15 

deleted, and that is shown. Thirdly, there were some numbering 

corrections in rule 8.8.2(p)2, and a minor format change to 3(a) of that 

provision, so that it reads as a standard. 

 

 Fourthly, and not in your exhibit, Orion and the Crown this morning 20 

have provided some further comments in terms of some numbering and 

other corrections that I haven’t had a chance to look at, but we can 

address through closing submissions.  

 

 Subsequent to the Council filing rebuttal evidence on 21 October, 25 

Federated Farmers filed rebuttal evidence of their own, and in response 

to that Orion filed supplementary evidence on 23 October. 

Ms MacKenzie for Federated Farmers, at paragraph 9 of her evidence, 

sets out her view that the proposal should rely on DCP34. Orion in their 

supplementary and previous evidence do not agree with that. 30 

 

 To date the Council’s approach within the replacement district plan is 

to include provisions to manage both Orion and Transpower assets. It is 

my view that the Orion high voltage distribution lines are of strategic 

importance and are not dissimilar in function to Transpower network 35 

assets despite not being within the ambit of the NPS electricity 

transmission. 

 

 Both the Regional Policy Statement and Chapter 3 of the District Plan 

provide clear policy guidance in this regard as set out in the evidence of 40 

Ms Buttimore, dated 24 April 2015. 

 

  [11.20 am] 

 

 It is appropriate to manage earthworks within the proposed corridors 45 

for Orion high voltage distribution lines and Transpower network 
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assets.  I rely on the evidence of Orion and Transpower in relation to 

the need to manage earthworks in the corridors – actually while I’m 

here, it probably shouldn’t say “in those corridors” because really what 

it manages is just around those structures, not within the entire corridor, 

that is an important point of difference. 5 

 

 Rule 8.8.2P3 relates to Transpower assets and it was agreed in 

mediation.  No party has sought through evidence to amend P3. 

 

 Rules 8.8.2P4 and P5 were also included as a result of mediation, 10 

noting that Federated Farmers did not agree to that, as set out in their 

evidence.  Those three rules provide greater visibility to the ECP than it 

currently has in reassurance to the relevant parties that earthworks will 

be appropriately managed.  Noting that this does result in some 

duplication between ECP34 and P3, P4 and P5 in terms of excavation 15 

and ground to conduct the clearances. 

 

 Other outstanding matters: There are a number of matters identified as 

being outstanding in the mediation reports for Stage 2.  I have 

addressed Orion lines already and Ms Hogan has addressed rural 20 

subdivision issues. 

 

 Earthworks thresholds and specific purpose zones: This matter is in 

relation to a correction required to the notified provisions where 

specific purpose symmetry zone was included in the table twice, and 25 

the second instance should have read, “Any other specific purpose 

zones”. 

 

 Correction of this error in the revised proposal, dated 5 October, 

created a concern for University of Canterbury and Christchurch 30 

Polytechnic.  Mr Scheele in his evidence for these parties sets out the 

maintenance which will alleviate this concern, and these were accepted 

in my rebuttal evidence; I consider the parties are now in agreement. 

 

 Exemption at 8.8.56: This exemption seeks to exempt certain 35 

earthworks relating to utilities and drains and ponds.  Concerns raised 

in mediations and submissions as to whether it was exempt in any 

establishment of ponds or the maintenance of ponds.  It was not the 

intent of that clause to exempt establishment of ponds, and I have 

suggested some re-wording in my revised proposal to provide greater 40 

clarity. 

 

 I remind the Panel of the memorandum dated 28 August 2015 filed by 

the Carter Group on this subject.  I don’t consider there to be any issues 

arising from this. 45 
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 Activity status for non-compliance with 8.8.2P1 and P2: The notified 

and revise proposal set activity for non-compliance with those 

provisions at restricted discretionary activity. 

 

 Experience (ph 3.12) Trust sought that this be full discretionary, this 5 

was not resolved through mediation.  However, I consider that risk to 

discretionary activity status is adequate and appropriate in conjunction 

with the additional matters of discretion at 8.8.76, also sought by 

Experience Trust. 

 10 

 Styx River flooding issues: As set out in my evidence dated 5 October 

2015, a relief sought in the submissions is considered out of scope.  

The wider issue with flooding in the catchment is outside my area of 

expertise, however I have had discussions with experts within Council, 

and I can relay my understanding to you if you would like, and 15 

alternatively the Council can put forward expert witnesses to discuss 

this, if you think it is necessary. 

 

 The revised proposal of 21 October 2015, subject to amendments 

discussed a minute ago and as well as those included in Exhibit A, 20 

represents my preferred position. 

 

JUDGE HASSAN:   Thank you, Mr Long.  Mr Willis. 

 

MR WILLIS:   Thank you, Mr Long, yes I have two or three questions. 25 

 

MR LONG:   Yes. 

 

MR WILLIS:   Just start with the actual Code of Practice issue. 

 30 

MR LONG:   Yes. 

 

MR WILLIS:   Yes.  Now as I understand from the evidence, the primary 

justification being given for referencing or repeating if you like, 

duplicating the Code of Practice in a permitted activity rule is that the, 35 

the code currently isn’t effective, possibly because it is not monitored 

effectively, (INDISTINCT 0.10)? 

 

  [11.25 am] 

 40 

MR LONG:   Yes, it is about physical effect, correct. 

 

MR WILLIS:   And yet we do have, we are talking here about including that 

requirement or duplicating the requirement in a permitted activity 

condition.  So are you suggesting that people effectively are more 45 

aware of a permitted activity condition than they are of the Code of 
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Practice?  I guess what I am getting at is, will it be any more effective 

if it is in a condition of a permitted activity in the District Plan than it is 

at the moment? 

 

MR LONG:   I think it will be.  I think the District Plan is something that is 5 

more visible to people than the electrical Code of Practice perhaps is, 

but I think in terms of achieving the objectives and policies – sorry, 

objectives in proposal three than what is in the Regional Policy 

Statement, it is difficult to rely on something that where or where has 

visibility issues to achieve those objectives, so having a rule of some 10 

description in the Plan I think is helpful with that. 

 

MR WILLIS:   Are there any particular mechanisms, if you like, or is there 

anything proposed by the Council that you are aware of – you may not 

be able to answer this – but that would raise the visibility of these 15 

provisions now if they are in a permitted activity rule? 

 

MR LONG:   No, I can’t answer that question at the moment. 

 

MR WILLIS:   Okay.  I guess, you know, it seems to me that there is an issue 20 

with people being aware of this being a – or being aware of the risks 

and obligations that relate to that, but whether permitted activity 

condition would resolve that is an open question I think – however, 

let’s move on, and the next question relating to this is, are you aware 

the Code of Practice, “If you do not comply or if you do not wish to 25 

comply with one of the standards in the Code of Practice”, is there any 

opportunity to apply under that Code of Practice to any party for a 

variation? 

 

MR LONG:   Yes, there is, yes. 30 

 

MR WILLIS:   Can you explain to us how that works? 

 

MR LONG:   From memory it requires the written approval of the network 

operator, I think it is in clause 2.2.1 of the ECP. 35 

 

MR WILLIS:   Okay, so when you default under the proposed regime to an 

RDA – restricted discretionary activity – category for a noncompliance 

with a permitted activity condition, that would be condition on the 

parties getting written approval, is that correct? 40 

 

MR LONG:   So the way the permitted activity status rule is currently written, 

it is in awe there, which means that you either comply with the ECP or 

you require consent, and as part of complying the ECP that would 

include the written approval.  So if you were - - -  45 
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MR WILLIS:   Okay, yes. 

 

MR LONG:   - - - to obtain written approval then you wouldn’t need to comply 

with the rest of the ruling, you wouldn’t need consent. 

 5 

MR WILLIS:   You would need – sorry, because that was going to be next 

question, Mr Long, was, why are we having an either/or option in there 

or a propose an either/or option in there, are you suggesting then if you 

do comply, that is, you got a, the affected parties consent, you would 

then comply with the permitted activity and you wouldn’t in fact 10 

default to an RDA? 

 

MR LONG:   Yes, that is right. 

 

MR WILLIS:   Okay, I understand that now.  Thank you. 15 

 

 And I think that may or may not relate to the next question, you may 

tell me I am completely off beam, but the next question I had really 

related – and it is certainly broader than that issue, that related to the 

section 8.1 – sorry, 8.8.1 - - -  20 

 

MR LONG:   Yes. 

 

MR WILLIS:   - - - the application of rule, and it was really a matter of, it may 

be drafting or may be deliberate, I am not sure, but I wondered whether 25 

number 3, obviously there is new text which talks about any application 

arising for noncompliance with the standards of 8.8.2, may require 

written approval from affected landowners, and may be notified but 

cannot be publicly notified; the reference to requiring written approval, 

just so as I understand it, is that in the context of the notification 30 

decision only or is it a more generic obligation? 

 

MR LONG:   Yes, it is a more generic obligation, in our assessment matters 

that deal with matters like “visual amenity” and things like that, so 

whereas the application is looking to do some earthworks it may have 35 

some impact on an adjoining landowner, I think there is a need there to 

enable that landowner to provide some comment and input without it 

being fully notified and that is what that statement is intending to set 

out. 

 40 

  [11.30 am] 

 

MR WILLIS:   So it is kind of a non-statutory notification provision, is that 

what we are talking, is that how you – or targeted?  I am just trying to 

understand how it would work in practice.   45 
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MR LONG:   I think the way the Council identifies affected parties at present 

would apply whereas it is certainly intended to apply the same as this, 

of course. 

 

MR WILLIS:   Okay, have you turned your mind to whether that may or may 5 

not – obviously there is a discretion there that the Council Officer 

would exercise in a consenting context and that may be the answer but 

I guess the thought that crossed my mind was does that give an 

appropriate or inappropriate degree of leverage for my party on a 

consenting context? 10 

 

MR LONG:   Potentially, and as you say the same as anywhere where the 

Council has discretion to require written approval, if there is potential 

for affected parties to play that card. 

 15 

MR WILLIS:   That is all, thank you, that is all my questions. 

 

JUDGE HASSAN:   Mr Neill? 

 

MR NEILL:   No questions, sir. 20 

 

JUDGE HASSAN:   Ms Dawson? 

 

MS DAWSON:   Thank you, Mr Long, I think you have answered my 

questions in relation to your answers to Mr Willis.  So just so I am 25 

clear, the C10 that you have put in exhibit A, the new one, is that – just 

to make sure I am clear, that is what is, I think it is Mr Anderson’s 

evidence for the crown was CX, they are the same thing? 

 

MR LONG:   Yes, that is correct. 30 

 

MS DAWSON:   So it is picking up on that inadvertent gap that had come in 

through rejigging C5?  All right, that is good to know.  And just – there 

is a question about the standards for the Residential Bach Zone.  Is it 

prohibited to subdivide in the Residential Bach Zone?  I think you 35 

cover it somewhere in your evidence otherwise I wouldn’t have – there 

is no standard for the Residential Bach Zone and I presume that is 

because it is prohibited. 

 

MR LONG:   I did not write the rules for the Residential Bach Zone, but that is 40 

my understanding. 

 

MS DAWSON:   That is your understanding that it is prohibited and therefore 

of course we do not need a minimum standard? 

 45 

MR LONG:   Yes. 
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MS DAWSON:   All right, that is fine.  Just making sure I understand that.  

And this is just another one of my little wording things because I find it 

is easiest if I ask you this now rather than waiting until I am reading it 

later.  It is in the Earthworks Chapter, 884, RD 10 and 11 and maybe if 5 

you could just look at those – there seems to be some overlap between 

not complying with 1a or 1b and P3 and P4. 

 

MR LONG:   Yes, that is one of the comments Orion had to me this morning 

so I will go back and revisit - - - 10 

 

MS DAWSON:   All right, that is fine, if you could just look at that. 

 

MR LONG:   Yes. 

 15 

MS DAWSON:   And just make sure it also dovetails in with MC1 as well. 

 

MR LONG:   Yes. 

 

MS DAWSON:   That is all, thank you very much. 20 

 

JUDGE HASSAN:   Well, Mr Long, just a few follow up questions.  We will 

have the Judge’s version up again for this, I did not have time to ask 

you to do a paginated version, so I paginated my own of your 

attachment to your rebuttal evidence and just wanted to work through 25 

one or two questions on this.   

 

 If we go to page 21 of the Judge’s copy there, this is just a drafting 

style point.  Looking at the right-hand side of the table we have got 

these standards, I take it to be minimum, minimum lot size standards 30 

further down the page; guest accommodation, accommodation of 

community facility.  So that is what they are, aren’t they? 

 

MR LONG:   Yes, they are. 

 35 

JUDGE HASSAN:   And if we go to table 3, I used the different way of doing 

it which is we have just got a two column table with minimum side 

area.  So I take it when the Panel gets to look at this it could potentially 

bury a similar sort of table within the other table, couldn’t it, to 

effectively cover all the - - - 40 

 

MR LONG:   It could do that, yes. 

 

JUDGE HASSAN:   All right.  And that does not cause any difficulty for the 

electronic version of the plan? 45 
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MR LONG:   No. 

 

  [11.35 am] 

 

JUDGE HASSAN:   So if we go next to page 36 of this copy, these questions 5 

sort of relate to the topic of integrated management and you will see 

that I have highlighted a couple of bits there and as you know we have 

got this stage 1 decision to issue.  We were, I suppose, mindful of the 

integrated management aspect of the things there in terms of timing but 

if we were to say compare stage 1 to this stage, this stage has got, as I 10 

see it, a reasonable amount of crossover with other topics to come, does 

it not?  For instance stage 3 Natural Heritage - - - 

 

MR LONG:   Yes, particularly that one, yes. 

 15 

JUDGE HASSAN:   - - - the papakainga question and so forth and what the 

Panel decides to do in that area. 

 

MR LONG:   Yes. 

 20 

JUDGE HASSAN:   Would you compare stage 1 to stage 2 on a different basis, 

to perhaps say in fact if the Panel were issue a stage 1 decision ahead of 

stage 2, these is less concern about integrated management. 

 

MR LONG:   I think in terms of stage 1, some of those zone chapters, 25 

Residential and Industrial Commercial have been heard so those issues 

you will be aware of whereas stage 2 there is a range of other zone 

chapters that you have not heard, some of which are quite late in the 

process. 

 30 

JUDGE HASSAN:   And if we take that question right – sorry, did you have 

anything further to say on that? 

 

MR LONG:   No, go ahead. 

 35 

JUDGE HASSAN:   So if we take that down just to the actual practicalities of 

drafting, is that similar?  In other words at a drafting level that 

integrated management is less of an issue when it comes to - - - 

 

MR LONG:   I think so and I am just looking at what you have in front of us.  I 40 

guess some of those assessment matters are setting things out of a 

reasonably generic level, they are not delving into the – so, what I am 

trying to say is that I guess that I think it is unlikely that my change 

through chapter 9, Natural and Cultural Heritage, would necessitate a 

change to assessment matters such as these ones, perhaps.  But, yes, I 45 

do agree. 
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JUDGE HASSAN:   All right, thank you.  So that is helpful to think about that.   

 

 Now, I had another question on page 64 of this set to your rebuttal 

evidence.  I know your evidence explains – if I look at the policy on 5 

amenity half way down the page, 8718 which is highlighted there and 

as I understand it that is in some ways a response – well in fact you 

have noted the bit helpfully there, in terms of what you are dealing 

with.   

 10 

 I suppose the question I have got is this, that we have got a policy here 

which on the face of it does not describe any further what is meant by 

amenity values.  It just simply says maintenance or enhancement of 

amenity values and then it expresses a policy of avoidance, of 

earthworks that do not result in the specified outcome for those amenity 15 

values.   

 

 I am appreciating that you are trying to respond to submissions and in 

that sense trying to reach sensible compromises.  Is there sufficient 

clarity, though, on your further reflection of the wording there as to 20 

what type of amenity value matters are the topic of that policy?  Given 

it – or put it another way, if that is not possible whether in fact “avoid” 

is more strict than it should be? 

 

 I do not want to put thoughts into your mind, but those are the thoughts 25 

that have got in my mind without any evidence around what it is this 

policy is addressing other than a submission. 

 

MR LONG:   Yes.  I think perhaps there – just having thought about it – there 

is probably some overlap with amenity and the policy further down 30 

which deals with nuisance and that which deals with noise vibration, 

dust and odour views so I guess in terms of this proposed policy it is 

largely addressing things like visual amenity or potentially none of this 

particular submission, possibly some shading kind of effects from those 

earthworks and, yes, some amendment to that policy to make it more 35 

specific might be useful. 

 

  [11.40 am] 

 

JUDGE HASSAN:  Well if we take those two examples, well first you 40 

mentioned three examples.  So what I heard you to say in the first part 

of your answer was those matters of amenity value that pertain to 

nuisance, they are picked up in the policy that follows, is that right? 

 

MR LONG:   Yes. 45 
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JUDGE HASSAN:   So this is not trying to overlap with that? 

 

MR LONG:   No. 

 

JUDGE HASSAN:   All right.  And then the second part of it is you gave 5 

examples of one to do with shading and the other one to do with views.  

Now they might be differently evaluated mightn’t they, for instance 

shading is one of those things which typically is an amenity value that 

has long been recognised in planning law – privacy, shading, outlook – 

whereas there is quite a lot of planning law around visual as well to 10 

perhaps to some extent to say if it is not a protected view shaft you are 

not entitled to a view? 

 

MR LONG:   Yes. 

 15 

JUDGE HASSAN:   So somebody might well regard that view as of valuable 

amenity value.  Do you think the policy of avoidance is appropriate for 

both of those or should it be something like management, if it is trying 

to cover both bases? 

 20 

MR LONG:   Yes, management probably would be better.  I just note that I 

think there is a difference between earthworks that might happen on the 

flat and ones that might happen on a hillside, particularly in terms of 

privacy and overlooking. 

 25 

JUDGE HASSAN:   So to round out your answer, coming right back through 

it, on reflection would it be your recommendation or would it not be 

your recommendation to make any change to this wording, and if it is 

your recommendation what would you in summary say we should look 

at? 30 

 

MR LONG:   Yes, on reflection I think it could be worded better.  I think 

perhaps “managed” is a better word or something similar to that, and I 

think amenity values perhaps needs to be more closely defined, given 

the follow-on policy about nuisance and what it includes. 35 

 

JUDGE HASSAN:   All right, thank you for that.  Now I think I have got one 

other – page 67, now on the left hand side you have got a clarification 

note which I have highlighted and my question simply was this.  With 

that note it just refers to “on the Port Hills or Banks Peninsula” and yet 40 

it is actually trying to say that certain things are not included.  In other 

words, to be quite clear about it, given that the intent of what that 

clarification note is doing, is there further clarification you can provide 

to what is meant by “on the Port Hills or Banks Peninsula”? 

 45 

MR LONG:   Yes, I can do that.  Yes, I think it would be useful to do that. 
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JUDGE HASSAN:   Can you give us a picture now of what you would do?  It 

could come through in closing submissions. 

 

MR LONG:   There is or was a map in one of the appendices, I think to 5 

definitions, that showed an area similar to that and I think I can see if 

that is still there and do something like that. 

 

JUDGE HASSAN:   Yes, all right, thank you.  Now there was just this next 

matter, it covers the topic that I am recusing on but it is actually just a 10 

drafting clarify question that I wanted to ask you about, as to what was 

meant.  It is under P3, and the national grid matter, I think your 

answers to Mr Willis probably answered this question for me anyway.  

So that word “or” is intentional?  My question was simply at the time is 

was it additional but the answer is, it’s intentional? 15 

 

MR LONG:   Yes, intentional. 

 

JUDGE HASSAN:   It is intentional, no that’s fine.  All right well thanks very 

much, Mr Long.  Mr Laing, any questions arising? 20 

 

MR LAING:   Nothing, Your Honour. 

 

JUDGE HASSAN:   All right, thank you.  Okay well we will now take the 

morning recess and I think after the morning recess Mr Laing, unless 25 

there is anything you wanted to round out on, we will go straight to 

Mr Radich. 

 

<THE WITNESS WITHDREW [11.45 am] 

 30 

MR LAING:   I don’t think there is anything at this stage Your Honour.  There 

are a number of things I have made notes for closing but that is all. 

 

JUDGE HASSAN:   Yes, no, that’s good.  Well thank you very much. 

 35 

ADJOURNED [11.45 am] 

 

RESUMED [12.04 pm] 

 

JUDGE HASSAN:   Thank you, Mr Radich. 40 

 

MR RADICH:   Yes, thank you, sir, your Honour, members of the Panel, the 

Crown’s position on matters in terms of where they stand now, is very, 

very simple in deed. 

 45 

JUDGE HASSAN:   Yes. 
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MR RADICH:   It had a series of concerns, it wanted to recognise the 

importance of earthworks a little further, it wanted some more 

simplicity, it wanted to balance the importance of earthworks in terms 

of recovery with natural values, all of those things – in fact without any 5 

exceptions at all – have now been dealt with, and the Crown really is 

appreciative of the way in which the Council has gone about listening, 

genuinely and accommodating those matters. 

 

 So there is little I need to say to you, apart from making the point that 10 

the Crown had been wanting to see in this proposal that important 

balance between “enablement” on the first place, recognising the 

“importance” of earthworks, but recognising at the same time the 

importance of natural and amenity values, and through the way in 

which the amendments have now been made to the Plan through a 15 

number of discretionary matters for consideration and through the way 

in which the rules have been reorganised a little, those objectives have 

all been met. 

 

  [12.05 pm] 20 

 

 So it really falls for me, and I will make a couple of broad over 

comments based upon this written document, but it falls to me to do 

nothing else than to be something of a pedantry, and what I have got, is 

a version of the proposal, the latest version of the proposal and Mr 25 

Long’s rebuttal evidence, where I, and this is simply a matter of 

counsel not involving the planners, sir, have gone through a made in 

red lines some grammatical suggestions, just where sometimes there is 

the odd word missing through the fact that it has  been through so many 

changes at such speed, there were occasions where for example the 30 

order of subparagraphs don’t quite line up in terms of the introductory 

words, just little things like that. 

 

 And so what I have done in the version we will hand out now, if I may, 

is taken the latest version of Mr Long’s evidence and the latest version 35 

in the rebuttal proposal, and I have simply in red line and I think the 

version you will get has red for deletion and blue for addition, made 

suggested wording changes – none of these wording changes affect any 

of the content, they are simply grammatical, and I leave them there just 

for your consideration, you may disagree with me altogether but they 40 

are simply an aid. 

 

 I have given an odder version to the word “shall”, tried to take that out, 

but you may disagree with me and may be happy with things that are 

“shall”. 45 
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 One of the features of the version, as it now sits, with the use of many 

tables, is that it is sometimes difficult to find provisions, and I just 

noted even this morning, your Honour and members of the Panel, 

where mention is made of a particular rule or provision for example, 

that one, goes to look for the permitted activity status under 5 

earthworks, it is quite hard to find in a hurry.  The only way I have 

been able to do it is to put page numbers on this and then to tabulate it. 

 

 So just for an example, if I could ask you if you have that version in 

front of you, or a version, to look at the permitted activities for 10 

earthworks which in that version are at page 66, you will just see that 

the heading – and this is purely, as I say, a matter of pedantry and 

nothing else, that heading has a very small lower case lower case 

number that it’s lost, 8.8.2, they are lost. 

 15 

 And I just wonder whether in the structure for these chapters where 

there are long series of tables which are very useful and a very good 

tool, whether there might be some prominence given to the rules.  So 

for example, if you look in this version at page 18, activity standards, 

8.2.3.1, there is activity standard one, then many pages of tables, all of 20 

which are good as I say and no issue was taken, but there sometime 

before one gets to number three and therefore one gets lost and then 

one doesn’t get to another rule number for some pages further on. 

 

 So it is simply a matter with those matters for the user of the Plan to 25 

navigate it. 

 

JUDGE HASSAN:   Yes. 

 

MR RADICH:   I just noted, the version of the Plan on which these pedantic 30 

notes have been made, is the version that Mr Long has used most 

recently in his rebuttal evidence, but with one major exception, so can I 

just identify that in the event that you do wish to have any reference to 

that work at all, it is on page 16 and this is Discretionary Activity D6 

for subdivision, has now been deleted.  This version which came as the 35 

word “version” from the Council, so it is the latest one, just misses that 

deletion, so that should just be deleted in the event that you use that 

version and we are feeling confused. 

 

JUDGE HASSAN:   Mr Radich, is it possible to provide us with an electronic 40 

copy of this? 

 

MR RADICH:   Of course, sir, yes I will do that. 

 

JUDGE HASSAN:   All right. 45 
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MR RADICH:   Thank you very much. 

 

 On a very rare occasion, and if I can just make a note of this, on page 

65 of this version, and these are some of the only occasions where this 

is concerned, if you look at and this is the matter that you were 5 

discussing, your Honour, with Mr Long, 8.7.1.8, “Policy Amenity”, I 

had as a grammatical measure, included the word “for activities” there 

because I had understood that it wasn’t the earthworks that were being 

looked at in terms of amenity effects, but the activities to which the 

earthworks related. 10 

 

 But the matter you raise with Mr Long suggests that that may not be 

right and in fact that there are better amendments in mind, and so I just 

make that note. 

 15 

  [12.10 pm] 

 

JUDGE HASSAN:   I think for these sorts of matters where counsel has an 

opportunity for instruction on drafting clarity they can come through 

closing submissions. 20 

 

MR RADICH:   Yes, thank you, sir.  So having handed that up I just make one 

or two comments if I may in terms of the written opening synopsis that 

I think members of the Panel will have.  I am looking at page 3 of that 

document now and I identify there the points that the Crown had been 25 

concerned with.  As I say they were clarity and structure at (b) the 

description of controlled activities, the earthwork provisions a 

significant matter was to remove the period from five years to one year 

in terms of the earthworks table 1, that has been taken on and is well 

appreciated. 30 

 

 The restructured matters for control and discretion in 8.2.4.1 and 2 and 

the new clause 7 and 8.8.7 gives effect to some of those concerns about 

effects of earthworks on natural values and they are well received.  The 

Banks Peninsula provisions have been discussed and I needn’t add 35 

anything to them apart from the fact that in my subparagraph (e) on 

page 3 D6 has in the most recent version been deleted.  So where I say 

at the end of that subparagraph in the related new discretionary activity 

in 8.2.2.6 that is now gone of course and one looks from controlled 

activity to RD8, the RDA, and then one goes to the non-complying 40 

activity now in NC3, and that is the cascade that is now in place and the 

Crown supports that. 

 

 The minimum allotment sizes I mention have been dealt with.  They 

are dealt with partly through the residential proposal where character 45 

areas in the latest version of that proposal have minimum net sizes 
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ranging from 400 square metres to 800 square metres and through 

table 1 in this proposal and so no matters arise.  Emergency facilities 

have now been provided for. 

 

 The exception that I refer to in 2.4 has now been picked up, and you 5 

have seen this morning from Mr Long’s oral summary that that was the 

CX matter that was discussed, the catch-all controlled activity which is  

now C10 I think in the latest version. 

 

 The higher order documents I needn’t dwell on at all, but I think the 10 

point is if you were to look, members of the Panel, at page 5 of my 

submissions that the point is made that in the strategic directions 

chapter objective 3.3.1(a) the expedited recovery and future 

enhancement of the city is emphasised and the Crown has been very 

focused on being able to achieve that outcome.  In this proposal and 15 

some to come, the rural and the natural and cultural heritage, the Crown 

will be spending some time focusing on natural values and ensuring 

that the balance is achieved and that balance through the RMA and 

through the regional plan is an important part of the amendments and 

additions that have been made to this proposal.  20 

 

 And in the appendix to these submissions further reference is made to 

some of those values, I won’t go through them all now but I mention on 

page 8 of the submission, this is part of the appendix, the recovery 

strategy for greater Christchurch and the emphasis there on restoring 25 

the environment to support biodiversity, this is paragraph 5 of page 8, 

and economic prosperity.   

 

 The Canterbury Regional Policy Statement provisions I mention on 

page 9 and again each of those that are set out there talks about 30 

maintaining those values and the character of wetlands for example, 

and the coastal environment and ecosystems.   

 

 And I mention in particular on page 10 at my subparagraph (f) just, for 

example, chapter 12 landscape and I mention 12.2.1 there outstanding 35 

natural features and landscapes within the Canterbury region are 

identified and their values are specifically recognised and protected 

from inappropriate subdivision, use and development.  So that is the 

sort of balance that the Crown has been looking to achieve and it feels 

through this proposal now it has been achieved through the inclusion of 40 

additional matters for discretion. 

 

JUDGE HASSAN:   Does the Crown have a position on the timing of when a 

decision should issue in regard to the later chapters? 

 45 
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MR RADICH:   There is real overlap between this and later chapters but the 

way in which the matters of discretion have now been dealt with here 

are such that from the Crown’s point of view there is a good linkage 

and it could be dealt with on a standalone basis.  In an ideal world, 

were are not operating under the constraints that we are operating, they 5 

would be considered together.  And if that is possible then that would 

be optimal, but from the Crown’s point of view what is now inserted is 

very good and will tie in with what it thinks the other chapters will 

achieve so not essential. 

 10 

  [12.15 pm] 

 

JUDGE HASSAN:   Right, thank you.   

 

MR RADICH:   Finally, the point on the Papakainga zone, a point that 15 

everyone has made or several people have made before me, and that is 

just that the Crown does ask that a marker be placed if I can put it in 

those terms in 8.2.3.1, and that is in terms of the minimum lot sizes in 

that zone where at the moment there is no minimum.   

 20 

 The Crown supports that in terms of the land that is held under the 

Te Ture Whenua Māori Act but in the event that there was to be non- 

Māori titled land included within Papakainga zones generally then, as 

is said in 5.3, the Crown may have difficulty in supporting that 

provision in table 1, it is on page 21 of the marked up version, where 25 

there would be no minimum lot size.  Because that could, contrary to 

what is understood to be the objectives of the Papakainga zone, 

undermine rural character and lead to development that wasn’t 

warranted.   

 30 

 So it very much turns on the outcome of further discussions and 

drafting in the Papakainga zone there and can do no more than to ask 

that a marker be placed there, your Honour. 

 

JUDGE HASSAN:   And is the position the same for the Crown that its neutral 35 

on the timing of this decision versus the related provision so subject to 

submissions from the Council and Te Rūnanga on that? 

 

MR RADICH:   Yes, sir, I think it is important on that provision for the Panel 

to wait but if it feels it can either that or a marker is placed there on the 40 

basis that it could be revisited in the event that the Papakainga 

provisions change markedly. 

 

JUDGE HASSAN:   Thank you. 

 45 
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MR RADICH:   But they are the submissions for the Crown, sir, and I believe 

that they are likely to be the only submissions the Crown needs to 

make. 

 

JUDGE HASSAN:   Yes.  Well, thanks very much, Mr Radich, and certainly 5 

the Panel appreciates the work that the parties do behind the scenes to 

get to the point where you simply need to stand up and present the 

position without needing to call the evidence. 

 

MR RADICH:   Yes, it is a pleasure to be able to do so, sir, and as I say the 10 

Crown really commends the Council planners. 

 

JUDGE HASSAN:   All right, thank you very much. 

 

MR RADICH:   Thank you, your Honour. 15 

 

JUDGE HASSAN:   I will just check if there is any questions from Panel 

members.  Mr Willis? 

 

MR WILLIS:   No. 20 

 

MS DAWSON:   No, nothing from me.   

 

MR NEILL:   Just one question, has your new red version been made available 

to counsel for a time or just today? 25 

 

MR RADICH:   Just today, sir, it was a recent piece of work.  Very, very 

recent, yes, but it is now available. 

 

MR NEILL:   Thank you. 30 

 

JUDGE HASSAN:   All right, thanks, Mr Radich, that is helpful. 

 

MR RADICH:   Thank you, your Honour.  Now, Mr van Mierlo, I think you 

might be next on the order. 35 

 

MR VAN MIERLO:   Yes, sir.  Sir, I have brief legal submissions, they 

haven’t been filed in advance so I will hand them up. 

 

JUDGE HASSAN:   You may have come in after the event, were you here for 40 

Mr Long’s questioning? 

 

MR VAN MIERLO:   Yes. 
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JUDGE HASSAN:   Yes, all right, so you will be up to speed on the sort of 

matters I have just been discussing with Mr Radich around the timing 

of decisions? 

 

MR VAN MIERLO:   Yes, and, sir, that really is the only issue, the only 5 

substantive issue which my submissions seek to address. 

 

JUDGE HASSAN:   All right. 

 

MR VAN MIERLO:   Sir, these legal submissions are filed on behalf of 10 

Te Rūnanga o Ngāi Tahu and Nga Rūnanga.  Ngāi Tahu made a 

submission on the stage 2 subdivision proposal and these are counsel’s 

primary submissions and it is not anticipated that closing will be filed.  

I set out in paragraphs 2 through to 4 the relationship between 

Te Rūnanga and the Papatipu Rūnanga, I don’t propose to address this 15 

in any detail or go through it, sir. 

 

 At paragraph 5, Ngāi Tahu’s submission on the stage 2 subdivision 

proposal related to a number of matters North West Belfast Outline 

Development Plan, East Belfast Outline Development Plan, control of 20 

earthworks within sites of Ngāi Tahu cultural significance, control of 

erosion and protection of surface water quality and consistency of 

references to sites of Ngāi Tahu cultural significance. 

 

 Further submissions were then made by Ngāi Tahu with regard to the 25 

minimum lot size for subdivision within the Papakainga zone and then 

in addition there were further submissions also made in support of 

several Crown submission points primarily relating to ecosystems and 

indigenous biodiversity.   

 30 

  [12.20 pm] 

 

 Submission points relating to the northwest and east Belfast Outline 

Development Plan were subsequently withdrawn by Ngāi Tahu, and of 

the remaining matters raise in the Ngāi Tahu submission and further 35 

submission, a number have been address through the course formal and 

informal mediation as reflected in the Council’s revised proposal.  And 

accordingly, these legal submissions and the evidence called in support, 

focus on the issue of the minimum standards for subdivision within the 

papakāinga zone. 40 

 

 Now, sir, for completeness at paragraph 11 I note that a request was 

made to in effect defer this issue through to the papakāinga proposal, 

that request was of course declined with the Hearings Chair noting that 

although attendance at hearings is a matter for submitters to determine, 45 

we would expect that if Ngāi Tahu wish to be heard on the subdivision 
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proposal they will make representations and/or call evidence at that 

hearing, and if, on hearing that evidence we consider that our decision 

on that issues should be deferred until after another proposal, we can 

make any direction at the time. 

 5 

 So accordingly, sir, in my submission the door was left open in terms 

of your timing of the decision. 

 

 The overall position is, Ngāi Tahu’s further submission supported the 

Christchurch City Council, the Council’s proposal to delete 8.3.1.1 and 10 

table 1 and table 4, being the minimum allotment standards for 

subdivision for papakāinga zone and papakāinga ngā hau e wha zone 

respectively. 

 

 Ngāi Tahu remains of the view that the minimum standards for 15 

papakāinga zone land should be deleted from tables 1 and 4.  However, 

Ngāi Tahu also takes the view that it would be desirable that any 

decision regarding the minimum lot sizes or other standards within the 

papakāinga zone be made alongside and as part of or following the 

consideration of the broader substantive issues associated with the 20 

papakāinga zone proposal, the hearing of that proposal. 

 

 Now the evidence which has been filed, Mr Matheson for the Council 

and Mrs Murchison for Ngāi Tahu have each provided briefs of 

planning evidence in relation to papakāinga zone issues, submitted that 25 

it is clear from the planning evidence that the time is written, Ngāi 

Tahu, Council and other submitters were in the midst of active 

discussions endeavouring to resolve a number of issues associated with 

the papakāinga proposal, those decisions were being undertaken and 

without prejudice basis, and they had not reached this stage or any final 30 

binding agreements between those parties involved had been reached. 

 

 And I note Mr Matheson confirm this morning that it remains a work in 

progress and that final agreements have not been reached. 

 35 

 Mrs Murchison for Ngāi Tahu notes that in her experience the 

provisions for subdivision are closely linked to the land use provisions 

in a zone, consequently subdivision provisions tend to be drafted 

alongside or subsequent to land use provisions and drafted considering 

such matters as the variety of land uses anticipated within a zone.  40 

Provisions for residential density, the requirements for access and 

standards of infrastructure required any special landscape or amenity 

values. 

 

 And Mr Matheson for the Council also notes that provisions of the 45 

subdivision proposal that relate to the papakāinga zone are related to 
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the land use provisions for that zone, which are currently the subject of 

ongoing mediation between the interested parties.  Obviously that 

reflects the position when Mr Matheson prepared his evidence, but it 

does, also in my submission remain the position. 

 5 

 In my submission it is common practice to consider the rules for 

subdivision of land, including minimum lot sizes in the context of or 

with the benefit of knowledge of details of the spatial extent and 

geography of the land and issue activities that may occur in that land 

and the planning constraints that apply will apply to those activities. 10 

 

 In relation to the proposed papakāinga zone, the extent of spatial area 

and the activities that may occur on the land and the planning rules 

applicable remain unsettled.  As the evidence of Mr Matheson notes, 

there have been ongoing informal discussions between submitters and 15 

the Council, and as the evidence of Mrs Murchison confirms, no formal 

agreements at the time of filing evidence in relation to subdivision 

proposal had been reached. 

 

 And there do remain disagreements as to approach between submitters, 20 

also relating to the extent of the zone, which will need to be determined 

at the hearing of the papakāinga proposal. 

 

 An important issue which remains unresolved is the extent of the zone 

and whether it will include only land held as Māori land under Te Ture 25 

Whenua Māori Act 1993, or will also include at least some general 

freehold land.  Specific statutory requirements apply to the subdivision 

or partition of Māori land under Te Ture Whenua Māori Act, and in 

some circumstances such land is exempt from the restrictions of 

subdivision of land set out in section 11 of the Resource Management 30 

Act. 

 

  [12.25 pm] 

 

 Accordingly the final extent and content of the papakāinga zone 35 

remains uncertain, and this is likely to have a bearing on issues relevant 

to minimum lot sizes or other standards for subdivision within that 

zone.  The hearing of the papakāinga proposal is scheduled for 23 and 

24 November. 

 40 

JUDGE HASSAN:   Thank you. 

 

MR VAN MIERLO:   Conclusion, sir, Ngāi Tahu supports the removal of the 

minimum standards for subdivision in the papakāinga zone within 

tables 1 and 4 of 8.3.1.1.  Ngāi Tahu further acknowledges, however, 45 

that the final content and extent of the papakāinga zone, including the 
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land to which it will apply remains uncertain, and will be the subject of 

a subsequent hearing. 

 

 In these circumstances it is submitted that it may be necessary to 

further consider the issue of minimum lot sizes or other standards for 5 

subdivision within the papakāinga zone, alongside and as part of the 

hearing, on the papakāinga proposal following that hearing. 

 

 And if I might just interpolate there, sir, in summary, Ngāi Tahu wants 

to avoid the situation where, determining the subdivision rules in effect 10 

determines the land that is included within or excluded from the 

papakāinga zone, so this as I say, sir, this issue may need to be 

revise/revisited at/or following the papakāinga hearing. 

 

 We don’t want to put the proverbial “cart before the horse” and 15 

preclude land being included or excluded from the zone, simply due to 

a decision being made around the subdivision lot sizes. 

 

JUDGE HASSAN:   Well we will obviously hear again from Mr Laing and 

yourself in closing – well, you would be entitled to be heard in closing. 20 

 

 Does Te Rūnanga have an alternative position where for instance on 

the concept of “tag”, referred to by Mr Radich, Mr Radich’s reference 

to that reminds us of the things we have done in previous decisions 

such as in strategic directions - - -  25 

 

MR VAN MIERLO:   Yes. 

 

JUDGE HASSAN:   - - - where we put a tag alongside certain provisions that 

they may be revisited in light of another chapter.  Does Te Rūnanga 30 

have a comment on that? 

 

MR VAN MIERLO:   Yes.  No opposition to that in principle, sir, but my 

understanding of that would mean that, if there were relevant issues 

relating to the minimum standards and lot sizes they could be raised 35 

further at the papakāinga proposal hearing if there was a nexus and 

such that it was necessary to raise those further. 

 

 The other point I think which my learned friend raises, is in relation to 

the extent of the zone and whether that includes non-Māori titled land, 40 

and I think just some care needs to be taken that, once the decision 

becomes operative it doesn’t in effect open the gates to potential 

development applications over land which is not subject to the 

constraints of Te Ture Whenua Māori in terms of subdivision controls, 

as long as that were appreciated and the implications of that have been 45 

thought through so there are no unintended consequences there. 
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JUDGE HASSAN:   Yes, bearing in mind that if we issued a decision which 

includes provisions, they must become operative by virtue of the Order 

and Council, so we have to think about that. 

 5 

MR VAN MIERLO:   Yes, and that is the caution, sir, that has been raised 

here. 

 

JUDGE HASSAN:   Okay.  All right, well thank you very much, I will just 

check if there are any other questions and then you can call Ms 10 

Murchison. 

 

MR VAN MIERLO:   Yes, sir. 

 

JUDGE HASSAN:   All right, if you could call Ms Murchison, thanks. 15 
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<LYNDA MARION WEASTELL MURCHISON, sworn [12.29 pm] 
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<EXAMINATION BY MR VAN MIERLO [12.29 pm] 

 

MR VAN MIERLO:   Good afternoon, would you confirm your full name is 

Lynda Marion Weastell Murchison? 

 5 

MS MURCHISON:   Yes, it is. 

 

MR VAN MIERLO:   You have prepared a statement of evidence in relation to 

the State 2 subdivision proposal? 

 10 

MS MURCHISON:   Yes, I have. 

 

MR VAN MIERLO:   Now you set out your qualifications and experience in 

your statement of evidence for the Strategic Directions Hearing, dated 

28 November 2014. 15 

 

MS MURCHISON:   That is correct. 

 

MR VAN MIERLO:   Do you have any changes you wish to make to your 

statement of evidence? 20 

 

MS MURCHISON:   Yes, I have two changes please, on the front cover the 

submitter number should be submitter “2458”, my apologies to the 

Panel for putting the phase one submission number instead of the phase 

two submission number on there – the further submission number is 25 

correct. 

 

 And also at paragraph 6 of my evidence on page 2, the last line reads 

“provisions for the papakāinga zone”.  It should read, “Provisions for 

subdivision in the Papakainga Zone”. 30 

 

  [12.30 pm] 

 

JUDGE HASSAN:   Sorry, I was just doing something else at the time, on 

page? 35 

 

MS MURCHISON:   Page 2, paragraph 6. 

 

JUDGE HASSAN:   Provisions for, sorry, can you read those words in again? 

 40 

MS MURCHISON:   Provisions for subdivision in the Papakainga Zone. 

 

JUDGE HASSAN:   Thank you. 

 

MR VAN MIERLO:   Thank you, and do you confirm that with those 45 

corrections your evidence is true and correct? 
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MS MURCHISON:   Yes. 

 

MR VAN MIERLO:   Now, I understand you have a short summary of your 

evidence to present to the Panel? 5 

 

MS MURCHISON:   Yes, I do, it is very short. 

 

MR VAN MIERLO:   Please proceed. 

 10 

MS MURCHISON:   Basically just to reiterate to the Panel that Te Runanga o 

Ngai Tahu has made a submission on the Papakainga Zone provisions 

seeking quite comprehensive changes from the zone as notified.  If 

those changes are accepted in all or part by the Panel, that would result 

in changes to both the approached provisions and possibly the areas 15 

covered by that zone.   

 

 Paragraph 23 of my evidence lists the key matters for Ngai Tahu in 

relation to that zoning on the basis that what, where and how land uses 

might be provided for in the Papakainga Zone may alter as a result of 20 

hearings on those submissions, my first preference for the subdivision 

rules is that they be decided as part of that process.  If that’s not an 

option then I agree that the deletion of Standard 1 and 2 is appropriate.   

 

 I don’t believe they are appropriate provisions to be included in 25 

subdivision standards, but having said that thinking a little bit about 

this matter I would like to add one point to my evidence, and that is the 

matter that legal counsel has eluded to, that given we have zonings now 

for Papakainga in the proposed plan, which includes land that is not 

held as Māori land under Te Ture Whenua Māori Act, that we do need 30 

to be cautious that we don’t create an environment where we have rules 

for subdivision as a controlled activity if the Council Officer’s 

recommendations are accepted with no minimum allotment size and no 

other control over this subdivision. 

 35 

 One suggestion to overcome that could be to have the rural zone rules 

for subdivision apply in the interim over that land.  My understanding 

is all of the Papakainga Zones, except for Nga Hau E Wha are in the 

rural area.   

 40 

JUDGE HASSAN:   Just to clarify that, do you mean under the powers under 

the order in Council where we nominate which provisions of the 

existing plans are superseded or not, there would be a statement in the 

decision around that. 

 45 

MS MURCHISON:   That you could do that that way, yes. 
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JUDGE HASSAN:   Right. 

 

MS MURCHISON:   If you were of a mind to want to issue a decision on this 

ahead of decisions on the Papakainga Zone proper. 5 

 

JUDGE HASSAN:   We certainly don’t have a view on that at the moment, but 

just to test the position.  Thank you.  Any other matters? 

 

MR VAN MIERLO:   Nothing arising, sir.  No further questions. 10 

 

JUDGE HASSAN:   Right, okay, thank you.  Mr Willis? 

 

MR WILLIS:   No questions. 

 15 

JUDGE HASSAN:   Ms Dawson? 

 

MS DAWSON:   My only question is following up on your final comment 

there about the operative plan, so the operative plan, as I understand it, 

has a Papakainga Zone in it at the moment and it does include some of 20 

this land that is not – it is general title, not just Māori land, is that 

correct? 

 

MS MURCHISON:   I cannot answer that question for you, sorry. 

 25 

MS DAWSON:   No.  Okay, and do you know how subdivision is currently 

provided for in the operative Banks Peninsula Papakainga zone? In 

other words, as the Judge said, we have to make a decision, even if we 

make a decision we have to decide what other provisions are replaced 

or not.  If the operative Papakainga zone was not replaced in the 30 

meantime, what status does subdivision have under that zone? 

 

MS MURCHISON:   I would need to read the plan for that. 

 

MS DAWSON:   All right, so you don’t know? 35 

 

MS MURCHISON:   No, I don’t know off the top of my head. 

 

MS DAWSON:   Thank you very much.  No, that is fine. 

 40 

JUDGE HASSAN:   Yes, Ms Murchison, just picking up on that, and I think it 

could be a matter for counsel to pick up and assist us on in closing, but 

one scenario, for instance, that we may be able to think about would be 

one in which these matters are ring fenced, these Papakainga matters 

are ring fenced out with a decision issuing on other matters in the Stage 45 

2 Chapter, and other matters reserved, for instance, until the 
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Papakainga Zone matters are heard by way of decision being issued, on 

which basis it might be an option to keep some existing planned 

provisions alive for that period of time, but that is just for the record at 

this point and we will perhaps rely on counsel, given you are not fully 

familiar with that. 5 

 

 Right, I don’t have any further questions on that basis, thank you.  Any 

questions arising, Mr van Mierlo? 

 

MR VAN MIERLO:   Nothing arising, sir. 10 

 

JUDGE HASSAN:   All right, okay, well, you are free to go. 

 

MS MURCHISON:   Thank you. 

 15 

<THE WITNESS WITHDREW [12.35 pm] 

 

MR VAN MIERLO:   Just in relation to that, sir, if counsel could reserve its 

position and file closing submissions in writing on that point? 

 20 

JUDGE HASSAN:   Yes, I think so.  Mr Laing, any issues with that? 

 

MR LAING:   No, sir.  In fact it could be quite helpful I think, sir. 

 

JUDGE HASSAN:   Yes, I think it probably would be quite helpful. 25 

 

MR VAN MIERLO:   Thank you, sir. 

 

JUDGE HASSAN:   We will timetable those later.  If there is a need for 

sequential we can do that, otherwise we could just have them at the 30 

same time, but we will test with counsel later on as to what their 

preference is on that. 

 

MR VAN MIERLO:   Thank you, sir. 

 35 

JUDGE HASSAN:   All right.  Thank you.  All right, I think Ms Appleyard 

and Mr Chapman? 

 

MS APPLEYARD:   I will let Mr Chapman go first. 

 40 

JUDGE HASSAN:   All right.  Now, you weren’t here earlier, I have recused 

myself from issues associated with Orion’s debates with Federated 

Farmers and Transpower because of my previous role acting for 

Transpower prior to appointment, so just so that you know that I won’t 

be asking any questions. 45 
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MR CHAPMAN:  So in this section I am just calling Mr Scheele. 

 

JUDGE HASSAN:   Yes. 

 

MR CHAPMAN:   The issues between the university and CPIT and Orion, sir, 5 

are quite separate.  But there is one brief of evidence filed, so I will 

simply admit the witness and then if Ms Appleyard’s got any questions 

to put to the witness I will let her do that at that point. 

 

JUDGE HASSAN:   Yes, thank you, that is good. 10 
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<MASON JOHN SCHEELE, affirmed [12.36 pm] 
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<EXAMINATION BY MR CHAPMAN [12.36 pm] 

 

MR CHAPMAN:   Your full name is Mason John Scheele? 

 

MR SCHEELE:   Correct.   5 

 

MR CHAPMAN:   You have filed a brief of evidence in relation to the 

Subdivision Chapter? 

 

MR SCHEELE:   I have, yes. 10 

 

MR CHAPMAN:   Principally concerning the new earthworks provisions? 

 

MR SCHEELE:   Correct.   

 15 

MR CHAPMAN:   Do you have any corrections to make to your evidence 

please? 

 

MR SCHEELE:   I have one minor correction in relation to paragraph 4 where 

I have referred to the Canterbury Polytechnic Institute of Technology, 20 

that’s a typo, that should actually be the Christchurch Polytechnic 

Institute of Technology. 

 

MR CHAPMAN:   But otherwise confirm your evidence? 

 25 

MR SCHEELE:   Correct. 

 

MR CHAPMAN:   Please answer any questions that the Panel has. 

 

JUDGE HASSAN:   And you can present a short summary.  It would be good 30 

to have the summary from you because we are running through the 

evidence relatively quickly, so we have to swap from one issue to the 

other, so it is quite useful to hear the summary. 

 

MR SCHEELE:   In terms of the university and CPIT, all the matters raised in 35 

the submission of those parties have been addressed adequately within 

the evidence of Mr Long.  The only matter that I wish to perhaps relate 

to in some summary is in relation to rule 8.8.2, table 1, in terms of 

maximum volumes of earthworks. 

 40 

JUDGE HASSAN:   Yes, now, could you just pause for a minute.  

Ms Appleyard, I apologise to you because I was focusing just on 

Mr Chapman’s issues, but did you want to put any questions to this 

witness? 

 45 
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MS APPLEYARD:   No, that is fine.  He can do his summary on behalf of 

both. 

 

JUDGE HASSAN:   All right, okay.  Please proceed.   

 5 

MR SCHEELE:   The table previously referred to did not specifically identify 

the Tertiary Education Zone in terms of any threshold limits, which is 

consistent with the current operative plan.  Via a submission from the 

Experienced trust and by mediation Council’s position was that table 1 

contained an error in that it referred to Specific Purpose Cemetery Zone 10 

twice and excluded any other Specific Purpose Zone.   

 

 To address this, the revised chapter contains amendment to point (e) of 

the table.  With reference to any other specific purpose the amendment 

now directly refers to Specific Purpose Tertiary Education Zone and 15 

establishes a threshold limit of 100 metres cubed per hectare.   

 

 The Section 32 analysis prepared by Council is sparse in terms of any 

valuation of natural effects that would now necessitate a threshold on 

the SPTE Zone where none had previously applied.  However, even 20 

accepting that a threshold is now applicable, the threshold of 100 

metres cubed per hectare is restrictive given the post-earthquake 

environment. 

 

 The Specific Purpose Hospital Zone has a threshold of 150 metres 25 

cubed and in my view, the characteristics of that zone are similar to that 

of the Special Purpose Tertiary Education.  Given the similarity and the 

characteristics of those zones, my position is that the threshold for the 

two zones should be the same, i.e. 150 metres cubed per hectare.  I note 

that Mr Long agrees with that position in his evidence and has adopted 30 

it. 

 

 Did you also wish me to do a summary of Orion’s position before 

answering questions? 

 35 

JUDGE HASSAN:   Yes, if you just proceed to that, yes. 

 

  [12.40 pm] 

 

MR SCHEELE:   In terms of Orion, again, I refer to all the matters by Orion 40 

have been addressed in evidence by Council.  The exception being is 

that in terms of corridor protection, any matters or questions relating to 

that are being addressed by my colleague, Ms Buttimore. 

 

 Again given the Council’s position there are only a couple of matters 45 

that I wish to summarise, being the application of rules under 8.8.13 
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where it is a drafting matter.  With reference to rule RD10 under 8.8.3, 

as a result to further changes the references now needs to be widened 

and included.  

 

 I note that Mr Long again has adopted the recommendations in his 5 

evidence and the last outstanding matter for Orion relates to 

exemptions under 8.8.5, particularly point 6 where it provides 

exemptions for the establishment, repair or replacement of any 

permitted, established or consented activity.  The original submission 

sought to clarify the term “permitted” and sought that permitted should 10 

be a permitted utility under chapter 11.  Again I note that this position 

has been adopted by Council. 

 

 However Mr Long has proposed a further amendment that any 

permitted utility be subject to the waterbody setback set out under 15 

chapter 6.  The filling or excavation associated with any permitted 

utility, their replacement, repair or maintenance, is exempt from the 

waterbody setbacks unde 6.6.2.1.4G.  Given this exemption, there are 

no waterbody setbacks that would apply within chapter 6.  This renders 

the amendment as proposed by Mr Long redundant. 20 

 

 I note again in the evidence of Mr Long that he agrees with my position 

and has amended the proposal with reference to waterbody setbacks.  I 

am now ready for any questions the Panel have. 

 25 

JUDGE HASSAN:   Yes, Mr Chapman. 

 

MR CHAPMAN:   Just before you do, in relation to your paragraph 20 where 

you put the amendment that you require for the education facilities, I 

just want to make sure that the Panel is aware of the maths.  So you 30 

take the 150 cubic metres and multiply that by the overall hectareage 

held by that institution to arrive at the permitted threshold of 

earthworks able to be performed? 

 

MR SCHEELE:   Correct, that is certainly my interpretation of it and as I 35 

understand it from the provisions within the replacement plan that is a 

yearly volume. 

 

MR CHAPMAN:   And then if five years down the track more earthworks are 

done, is this provision cumulative or does it reset effectively annually 40 

or with every separate discrete piece of earthworks? 

 

MR SCHEELE:   My understanding is that the volumes apply across the site as 

a whole and that it is on an annual basis that the threshold is then reset. 

 45 

MR CHAPMAN:   Thank you, would you answer any questions. 
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JUDGE HASSAN:   Ms Appleyard? 

 

MS APPLEYARD:   No, nothing, sir. 

 5 

JUDGE HASSAN:   All right, okay, Mr Willis? 

 

MR WILLIS:   No questions. 

 

MR NEILL:   One question only.  Was any explanation ever given to you as to 10 

why you were at 100 cubic metres and the hospitals were at 150? 

 

MR SCHEELE:   My understanding was that by mediation in terms of when 

this question was raised to Mr Long at the time, was that his view was 

that a threshold should apply to the Special Purpose Educational Zone 15 

but there was no explanation or reasoning why specifically that a 

100 metre cube threshold was chosen over a different volume. 

 

MR NEILL:   Thank you. 

 20 

JUDGE HASSAN:   Ms Dawson? 

 

MS DAWSON:   Just to clarify, the final amendment you talked about, which 

was the exemption in 8.8.5 about waterway setbacks, am I right in that 

you say Mr Long’s rebuttal version has removed that addition that he 25 

added in his previous version? 

 

MR SCHEELE:   Correct, that is my understanding. 

 

MS DAWSON:   So in the rebuttal version your point has been met? 30 

 

MR SCHEELE:   Yes, it has. 

 

MS DAWSON:   Thank you.  That’s all thanks. 

 35 

JUDGE HASSAN:   Right.  I don’t have any further questions, Mr Scheele, 

thank you very much for your evidence. Any questions arising? 

 

MR CHAPMAN:   No, sir, not from me. 

 40 

MS APPLEYARD:   No, sir. 

 

JUDGE HASSAN:   All right, you are free to go. 

 

MR SCHEELE:   Thank you. 45 

 



 Page 67 

  

Ch8: Subdivision, Development and Earthworks (Part) Commenced 02.11.15 

<THE WITNESS WITHDREW [12.44 pm] 

 

JUDGE HASSAN:   Now Ms Butterworth I think, oh Buttimore sorry, 

apologies. 

 5 

  [12.45 pm] 

 

MS APPLEYARD:   Sir, I just should alert you I think, I filed some more of 

the submissions this morning, I don’t know. 

 10 

JUDGE HASSAN:   All right. 

 

MS APPLEYARD:   I wasn’t going to take you through those. 

 

JUDGE HASSAN:   Well actually, so you are happy for us just to take those as 15 

read? 

 

MS APPLEYARD:  I am happy to take those as read, they are largely 

repetition of submissions we have made at previous chapters, save for 

dealing with this issue raised by Federated Farmers, I think it is really 20 

going to be a matter of cross examining Ms McKenzie this afternoon. 

 

JUDGE HASSAN:   Yes, all right, well I think you I have perhaps jumped the 

gun there a little bit, I will just check with the Panel on any questions 

they may have around any of this.  Okay, all right, thank you. 25 
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<EXAMINATION BY MS APPLEYARD [12.46 pm] 

 

MS APPLEYARD:  You confirm that your full name is Laura Catherine 

Buttimore? 

 5 

MS BUTTIMORE:   I do. 

 

MS APPLEYARD:  And you are a consultant planner with Resource 

Management Group Limited? 

 10 

MS BUTTIMORE:   Correct. 

 

MS APPLEYARD:  You have provided to the Panel a supplementary 

statement of evidence dated the 23rd of October 2015? 

 15 

MS BUTTIMORE:   Correct. 

 

MS APPLEYARD:  And that was in response to rebuttal evidence of Federated 

Farmers which referred to evidence you had given in relation to 

previous chapters? 20 

 

MS BUTTIMORE:   Correct. 

 

MS APPLEYARD:  And the evidence you had given in relation to those 

previous chapters, or one of them, is also attached to your 25 

supplementary statement? 

 

MS BUTTIMORE:   Correct. 

 

MS APPLEYARD:   Do you confirm that your supplementary statement and 30 

the statement of evidence you gave in relation to the earlier chapter are 

true and correct to the best of your knowledge? 

 

MS BUTTIMORE:   I just have one minor correction and that is just in relation 

to Mr Long’s red line version.  So my paragraph 10, the last sentence 35 

refers to an agreement with the latest red line version of Mr Long’s 

rebuttal.  I just have some minor amendments to make to those 

provisions, so if I could just take you through them, otherwise we are in 

agreement. 

 40 

 So in relation to - - - 

 

JUDGE HASSAN:   Well just pause, do you want to add a subject to the 

corrections of? 

 45 
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MS APPLEYARD:   Yes, if we just put yes, and you are about to do a 

summary anyway so you can take us through to the corrections. 

 

JUDGE HASSAN:   So you meant to add “subject to the corrections I now 

describe” or something to that effect? 5 

 

MS BUTTIMORE:   Yes, and sorry that is also, in paragraph 17 as well where 

I refer to it, just the same subject 2 clause. 

 

MS APPLEYARD:   Right, so you are wanting to make some amendments to 10 

Mr Long’s red line version? 

 

MS BUTTIMORE:   Yes.  So in relation to RD11 for sorry, rule 8.8.3.  RD10, 

sorry.  I just wish to delete the “and P4” at the end of that brackets, and 

the reason for that is because the P4 provision is actually provided in 15 

the RD11 clause below. 

 

MS APPLEYARD:   So the change you are wishing to make is to strike out the 

words “and P4” in the brackets? 

 20 

MS BUTTIMORE:   Correct.  And then the other amendment is in relation to 

the non-complying clause below that, NC1, and it is something that 

Ms Dawson raised the question I think earlier to Mr Long and it is just 

that the non-complying standard as it is worded at the moment relates 

to some standards in terms of P3 which relates to Transpower assets so 25 

we just wish to amend that by deleting the – rule 8.8.2 is where it 

currently is positioned – so I have actually got a red line version here I 

can provide if that is easier. 

 

JUDGE HASSAN:   If there are copies it might be easier for us. 30 

 

  [12.50 pm] 

 

MS BUTTIMORE:   I have got two copies here. 

 35 

MS APPLEYARD:   Perhaps if you hand it to the Panel, but also read it into 

the transcript, if you could do that, that would be – just read what you 

would like the non-complying - - - 

 

MS BUTTIMORE:   So the deletion of the rule 8.8.2 and then after the P3 40 

standard insertion of “or 1A, 1B(iii) and (iv) in P4 and P5 of rule 

8.8.2”. 

 

MR LAING:  Sir, I am not following - - - 

 45 
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JUDGE HASSAN:   No, I understand that, Mr Laing. I think if the secretariat 

could organise for copies now. Just wondering whether we should take 

an early lunch break, allow for the copies to be done and for Mr Laing 

to, as I understand while he hasn’t sought to cross-examine, if there are 

things coming in like this he may want to ask for that.  5 

 

 So it is getting close to the lunch break and we are running okay on 

time, so I think we will take the recess and then have this evidence in 

after that. 

 10 

ADJOURNED [12.51 pm] 

 

RESUMES [1.54 pm] 

 

JUDGE HASSAN:   So Ms Appleyard, have we sorted out how we going – in 15 

by an exhibit or Mr Laing? 

 

MR LAING:   Sir, I can indicate that the proposed amendments are acceptable 

to the Council. 

 20 

JUDGE HASSAN:   All right. 

 

MR LAING:   So that may shorten things I think. 

 

JUDGE HASSAN:   Yes, it does shorten things and we will just give that an 25 

exhibit number, Exhibit C, yes. 

 

EXHIBIT #C – STATEMENT OF AMENDMENTS FROM LAURA 

BUTTIMORE 

 30 

JUDGE HASSAN:   All right, thanks, Ms Appleyard. 

 

MS APPLEYARD:   Sir, I think at the point where we broke, I was just asking 

you to confirm whether your evidence was true and correct, and that is 

where went off tangent slightly to make these amendments, so I’ll ask 35 

you to confirm that with those amendments your evidence is true and 

correct to the best of your knowledge? 

 

  [1.55 pm] 

 40 

MS BUTTIMORE:   Yes. 

 

MS APPLEYARD:   And did you have anything else you wanted to say by 

way of a highlight? 

 45 
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MS BUTTIMORE:   I just prepared a brief summary and that is just in relation 

to the summary in relation to the Orion’s corridor protection provisions 

that they are seeking, and that is, that they are seeking the protection of 

thee 66, 33 and the 11K Heathcote to Lyttelton line. 

 5 

 This identified distribution network I believe is considered to be 

strategic infrastructure, as defined by Chapter 3 of the Replacement 

Plan and within the RPS.  In addition, I consider that this is also 

identified to be reasonably significantly under the RPS. 

 10 

 The provisions that Orion are seeking protection for relation in to 

earthworks in Chapter 8, are to ensure setback requirements are 

provided in relation to the New Zealand Electrical Code of Practice, in 

terms of the addition of the minor changes that I have just run through, 

Mr Long and I are in agreement around the nature of what those 15 

provisions should look like. 

 

 There is obviously some disagreement between Ms MacKenzie and I 

from Federated Farmers around the protection that Orion's seeking and 

also the strategic importance of Orion's lines. 20 

 

MS APPLEYARD:   Now, Ms MacKenzie hasn’t given any notice of cross-

examination and she is not here so - - -  

 

JUDGE HASSAN:   Yes, so we will just go straight to having questions. 25 

 

MS APPLEYARD:   Thank you. 

 

JUDGE HASSAN:   Yes, thank you.  Mr Willis? 

 30 

MR WILLIS:   Thank you.  I do have – you may have a point of view when I 

asked the questions of Mr Long about this here, I might just ask you 

some similar questions – sorry. 

 

 So as I put to Mr Long, the need to refer to or the need to “duplicate” if 35 

you like, the Code of Practice provisions and conditions of permitted 

activity, are justified on the basis that the Code of Practice by itself is 

not seem to be as effective as it needs to be. 

 

 From your planning perspective what is it about the permitted activity 40 

conditions that you think will actually give an advantage over the 

current situation? 

 

MS BUTTIMORE:   I think the greatest benefit is the fact that building consent 

stage, if people are doing something that is not complying with the 45 

Code of Practice it will be picked up by the Council, and so it will be a 
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highlight to landowners that they need to comply with those provisions 

and I guess it will hopefully act as a highlight that they can then look at 

the provisions and design accordingly. 

 

MR WILLIS:   Okay.  And would there be situations where there is not a 5 

building consent? 

 

MS BUTTIMORE:   Yes, and I guess in those instances there is potential that 

the same thing might arise, that is currently with the Code of Practice 

that people aren’t aware of those provisions, but I think that there is 10 

definitely being within the District Plan it is at a more elevated in terms 

of people being aware of those provisions than where it currently is in 

the Code of Practice. 

 

MR WILLIS:   Okay.  You may not be able to answer the next question – and I 15 

may need to put it to the following witness – but are you aware if – 

does Orion currently to your knowledge receive applications or 

requests from parties wanting to depart from the Code of Practice, I 

mean is it used or is it just a - - -  

 20 

MS BUTTIMORE:   Yes, that is probably a better questions put to Mr Watson, 

I am not sure if they have had any applications or not. 

 

MR WILLIS:   Okay.  I guess the other point I am just grappling with my mind 

and it relates to the changes I think you have just made, in fact – no, I 25 

will ask the question first, I guess the question is really about the value 

of the RDA restriction discretionary rule, it seems to me or is it the 

non-complying or notified, we will work through your various 

notations there, but obviously some departures from the permitted 

activity rule will fall to be restricted discretionary, others will be non-30 

complying depending on which conditions are not satisfied. 

 

 But my question is, if you require resource consent because, for 

example Orion may have declined to grant or to accede to a work that 

is in breach of that code, how would it work in practice if you were 35 

then to grant a resource consent to do something which would be 

unlawful in another code anyway?  So you would be granting a consent 

would you not, that would have no value to the applicant? 

 

  [2.00 pm] 40 

 

MS BUTTIMORE:   Sorry, just so I am following your question - - - 

 

MR WILLIS:   Well I may be wrong but my point is, if you were to grant 

consent because someone wanted to do something and Orion had not 45 

agreed to it, the code wouldn’t be satisfied.  So you could grant 
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resource consent, presumably, but the party might still be in breach of 

the code and therefore couldn’t lawfully undertake it.  Wouldn’t that be 

the case? 

 

MS BUTTIMORE:   I think that there are instances where the approval from 5 

the network operator can be provided and it still wouldn’t meet the 

permitted standard so I think there are instances where there isn’t that 

clear distinction.  It think that is the correct line of thinking but I am not 

100 percent sure, but for instances around some of the clearances in the 

code of practice, they do not actually refer back to the requirement for 10 

the written approval of the network operator so therefore there may be 

instances where you can get the approval, you can get a resource 

consent and you would comply with the code.  Does that make sense? 

 

MR WILLIS:   Yes, but presumably Orion would have had to agree? 15 

 

MS BUTTIMORE:   Correct. 

 

MS WILLIS:   Yes.  And if it agrees, surely no consent is required because it 

would meet the first part of the permitted activity, wouldn’t it? 20 

 

MS BUTTIMORE:   No, I don’t think so.  In relation to the first part of the 

permitted activity rule, it is in relation to compliance with the code and 

I think that the clauses in relation to the code there is one part that 

referenced a requirement to get the network operator’s approval but it 25 

is not in every instance, if that makes sense. 

 

MR WILLIS:   Yes, okay, I think I understand what you are saying.  I will 

continue this line of questioning for the next witness but thank you, that 

is useful. 30 

 

JUDGE HASSAN:   Mr Neill? 

 

MR NEILL:   No questions, sir. 

 35 

JUDGE HASSAN:   Ms Dawson: 

 

MS DAWSON:   I just want to ask you about your opinion, I think you have 

referred back to evidence in other instances about why you consider 

that all the infrastructure that these rules would relate to in terms of the 40 

distribution network are strategic infrastructure, as it is defined in the 

RPS in this plan.  Can you just elaborate on that? 

 

MS BUTTIMORE:   Why I believe it is strategic? 

 45 
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MS DAWSON:   Yes, you have said something about it might serve the Port or 

it might serve the airport. But there are also lines that go out onto 

Banks Peninsula, that go round to a small community, maybe on the 

other side of Banks Peninsula, not even Akaroa.  So how do you come 

to the conclusion that all that infrastructure is strategic infrastructure? 5 

 

MS BUTTIMORE:   It is in relation to I guess the scale of those lines, so the 

33kV lines for example that service the Banks Peninsula area, while 

they may not service as large an area as some of the other lines, they 

still provide I think an overall strategic importance to Orion’s 10 

operations so obviously that group of lines provides cumulatively 

together a link to those communities. 

 

MS DAWSON:   That you think is of greater than local importance? 

 15 

MS BUTTIMORE:   Yes. 

 

MS DAWSON:   Because I think you have highlighted that those are the key 

words, in the definitions? 

 20 

MS BUTTIMORE:   Yes. 

 

MS DAWSON:   So why do you think that they are of greater than local 

importance? 

 25 

MS BUTTIMORE:  The ones that are servicing the Banks Peninsula for 

example. 

 

MS DAWSON:   Well as an example, or there may be other ones in the rural 

area. 30 

 

MS BUTTIMORE:   Yes, I guess perhaps the “of local importance” in my 

thinking it goes beyond just saying it is servicing a local community.  

Say for example Akaroa, while the electricity there you might think of 

as just the local community but I think that the importance of say 35 

Akaroa and the distribution of electricity to that area provides a greater 

than just the locals in that area but also for example the tourism that 

services that area and things like that.  So I think that in terms of the 

overall electricity distribution and the importance of it, those lines 

create strategic infrastructure. 40 

 

MS DAWSON:   Thank you, that is all, that is my question, thank you. 

 

JUDGE HASSAN:   Thank you.  Ms Appleyard, any questions arising? 

 45 

MS APPLEYARD:   No sir. 
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JUDGE HASSAN:   All right, thank you.  Thank you, Ms Buttimore, I do not 

have any questions because of my earlier recusal so thank you very 

much, you are free t6o go. 

 5 

MS BUTTIMORE:   Thank you. 

 

<THE WITNESS WITHDREW [2.05 pm] 

 

10 
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<SHANE CHARLES WATSON, affirmed [2.05 pm] 
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<EXAMINATION BY MS APPLEYARD [2.05 pm] 

 

MS APPLEYARD:   Do you confirm that your full name is Shanes Charles 

Watson? 

 5 

MR WATSON:   Yes. 

 

MS APPLEYARD:  And you are a network asset manager for Orion New 

Zealand Limited? 

 10 

MR WATSON:   Yes. 

 

MS APPLEYARD:  You have provided to this Panel a supplementary 

statement of evidence dated 23 October which attached some evidence 

you would have given in an earlier hearing dated 20 March.  Do you 15 

confirm that those two pieces of evidence are true and correct to the 

best of your knowledge? 

 

MR WATSON:   Yes. 

 20 

MS APPLEYARD:   Thank you.  Now rather than have you do a highlights 

package and just to pre-empt some questions that are going to come 

from the Panel, I might just ask you two or three questions to get the 

essential issues out. 

 25 

 The code of practice, can you give us some examples of the problem 

where there have been breaches of the code? 

 

MR WATSON:   Well there are several different types of breaches but I mean 

we have had, just last week we had a tip truck go and hit one of our 30 

lines while undertaking road works in the new subdivision.  We are 

currently negotiating through at the moment with a building being built 

in a subdivision whereby they have already laid the foundations and 

have built the concrete walls, and were about to raise the walls and they 

are actually going to be in breach of the CP34.   35 

 

 At the moment we are working through how they can actually redesign 

the whole thing so that it actually will be in compliance.  So that has 

probably delayed their whole building project from their point of view 

about six months, at this stage, without actually getting a conclusion. 40 

 

 The other issues, we have had subdivisions occur where we have had a 

line going through the back of – it had been there all along.  A 

subdivision has occurred without any reference for its lines,  houses are 

being built on properties and we have had the lines which we cannot 45 

actually access, to get to our poles because they have put fences and 
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driveways and houses in the way.  So we actually have no physical way 

of actually getting in the back with our vehicles to maintain that, 

maintain their works. 

 

MS APPLEYARD:   And can you comment on the level of awareness of the 5 

code? 

 

MR WATSON:   The awareness of the code is not high. Because it is not in the 

legislation as referred to from the legislation it is actually not that high.  

It is probably getting a wee bit more awareness now with the amount of 10 

building and works that has actually been occurring in Christchurch 

recently but it doesn’t get referred to in terms of the normal planning of 

a job somehow.  So I mean it is not included in the Building Act, it is 

not included in any of the processes you go for normal design process. 

 15 

 And a lot of people go out there, they do not actually look what is 

actually under the ground or above the ground.  It is actually quite 

amazing. 

 

MS APPLEYARD:   And when there is a breach, what is the process for 20 

enforcement?  Or has there ever been one, to your knowledge.   

 

MR WATSON:  To my knowledge it is really quite difficult because the 

regulator, which is I think the MBIE, do not actually undertake 

prosecutions, it comes down to us actually having to come up with a 25 

remedy in negotiation with whoever it is that has actually undertaken 

the work. 

 

 This process is quite difficult because they have gone through a whole 

process and designed something they want to build and have got 30 

budgets which we then come in and say, “Oh well you can’t actually do 

that, and any rectification of those works is actually quite costly”.  So it 

becomes quite a difficult negotiation. 

 

MS APPLEYARD:   And just a last question, what is Orion doing to raise the 35 

level of awareness? 

 

MR WATSON:   In terms of awareness it is a difficult one because a lot of the 

people you are dealing with it is hard to get to them but we do have a 

number of venues.  We advertising on the radio, we actually, with the 40 

recent amount of works we have got in the city, we actually have a 

dedicated team out there at the moment going round and actually 

talking to a number of the contractors that are working in the area. 
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 We try to put pamphlets in at the Council buildings, the building 

consent areas and anywhere else that people might be looking to do 

some planning. 

 

  [2.10 pm] 5 

 

MS APPLEYARD:   And I suppose just the last question of that, given Ms 

MacKenzie’s area of concern, farmers in the rural communities, what 

do you do about raising the level of awareness and what are the 

problems that arise there? 10 

 

MR WATSON:   In terms of the farmers we actually have, with all the local 

shows, the rural shows that – the old A&P shows – we actually have a, 

we fund a – when they have staff attend a stall there to try and raise our 

awareness out there, so during and try and talk to the local communities 15 

there. 

 

 But again, a lot of the time it is actually not the long-time farmers that 

are actually the ones that we have the issues with, they are the people 

that actually buy a farm and come in here and want to redevelop it and 20 

do things with it, and not normally, you know they are trying to go into 

the community than more than being a long term part of the 

community. 

 

MS APPLEYARD:   Thank you.  Is there anything else you wanted to add? 25 

 

MR WATSON:   Not at this stage, no. 

 

MS APPLEYARD:   Thank you.  If you answer any questions the Panel has for 

you. 30 

 

JUDGE HASSAN:   Mr Willis? 

 

MR WILLIS:   Yes, thank you, Mr Watson.  I did listen to that, slightly better –

sorry – understanding as to how that enforcement may work in practice, 35 

so I’m taking it from what you said that, that MBIE is the statutory 

authority responsible doesn’t itself have inspectors or take any 

prosecutions to your knowledge. 

 

MR WATSON:   Not to my knowledge. 40 

 

MR WILLIS:   So the chief way of policing it, if you like, is for lines 

companies and Transpower to raise issues as they see them and seek 

enforcement or seek remedy through the negotiation sort of process - - -  

 45 

MR WATSON:   Yes. 
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MR WILLIS:   - - - is that kind of the way it works – yes? 

 

 Okay, so I guess I just put the same question, which is, and may be the 

answer is that this is not a realistic scenario, but I am trying to work out 5 

whether it is feasible that you can get into a situation where someone 

would have to go for a consent because it is in breach of some 

particular standard, a consent is then issued but it becomes 

unenforceable because it is in breach of the code, which is itself a 

regulatory instrument, is that a scenario that you can see? 10 

 

MR WATSON:   In terms of the rules that would actually apply? 

 

MR WILLIS:   Yes, well in terms of, needing to get a consent if it is in breach 

of the code or one of the standards - - -  15 

 

MR WATSON:   Yes. 

 

MR WILLIS:   - - - is my understanding, how the rules would work, someone 

would – if you didn’t reach some sort of negotiated solution well 20 

someone would have to apply for a consent, may be granted a consent, 

but that consent were to do something that is by its nature in 

contravention of the code, could that happen? 

 

MR WATSON:   It is difficult for me to envisage that actually occurring.  I 25 

mean ECP34 is actually, although it is, as it generalises, but is also 

quite an engineered code, so a lot of it actually for you to negotiate and 

go through the code sometimes you have to do a lot of calculations and 

surveying and that sort of thing to determine clearances. 

 30 

 So at the end of the day it is around about ensuring safe clearances to 

allow for workers and all that sort of thing – yes,  I am finding it 

difficult to (INDISTINCT 4.00). 

 

MR WILLIS:   No, that is okay.  Perhaps if I could just confirm my 35 

understanding on one other point, so when you find something 

happening or about to happen that is of concern to you because it is in 

breach of the code potentially, and you negotiate and try and work with 

the party to point out what they might need to do to comply, through 

that process you would normally – you could accept them doing 40 

something that might be in breach of the standards and the code, is that 

how it would work? Or would you enforce the code? 

 

MR WATSON:   No, we enforce the code. 

 45 

MR WILLIS:   Okay.   
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MR WATSON:   But the code – like I say, the code actually has a whole lot of 

engineering and it can be quite costly to go through and actually 

determine an engineered solution that they - - -  

 5 

MR WILLIS:   But in terms of the earthworks, they are fairly straightforward, 

you are within a certain metre and not allowed below a certain depth of 

a pile. 

 

MR WATSON:   Yes and no, I mean a lot of it is around, you actually get to 10 

there and say, “Well it is actually about ensuring that there are 

clearances for actually doing your maintenance work” and then in 

terms of actually then there is a long term issue.  So a lot of it can be 

determine – a lot of the calculations can rely on understanding what the 

ground conditions are and that sort of thing, so you can take a fairly 15 

engineered solution in terms of doing geotech and all sorts of other 

works there to say, “Oh, you can actually, from an engineering 

perspective, the foundations won’t fail if engineering works are 

undertaken in a particular way”. 

 20 

  [2.15 pm] 

 

 So you can actually engineer solutions but it can be – will be quite 

costly to do some of those sort of things. 

 25 

MR WILLIS:   Okay.  I don’t have any more questions for you, thank you. 

 

JUDGE HASSAN:   Mr Neill? 

 

MR NEILL:   Can I just explore for a moment, a question that was put to you 30 

by counsel, where you were asked to give examples of problems, and 

one of them was the lack of access to lines at the rear of a subdivision, 

are we talking about rural subdivision here or urban subdivision? 

 

MR WATSON:   That one was a urban one. 35 

 

MR NEILL:   I would have thought that on consent being given by the local 

Council, conditions would have applied as to underground wiring, 

etcetera, can you indicate how it happened that your line became 

isolated at the back, it just doesn’t ring with current practice within 40 

Council itself. 

 

MR WATSON:   We have actually, you know, the processes – that that is – the 

processes you got within Council are for new reticulation, not for 

existing, so existing often actually gets missed.  So from the developers 45 

point of view he went through and got some surveyors in, they were 
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looking at future development, they didn’t look to say, “Okay, well 

what existing infrastructure on there that will impinge upon me, you 

know, to actually do my subdivision?” 

 

 So that you get a – a surveyor will come in and will come in and do his 5 

survey and then try and get as many lots as they can on the land, they 

are actually not looking at the other impediments.  And like our 

existing lines are not covered by easements because they are covered 

under the Electricity Act because they are pre-1990 which established 

our rights.  So they are just, for some reason, they have miss them. 10 

 

MR NEILL:   But I take it that that particular example was a somewhat isolated 

example. 

 

MR WATSON:   No, it is to get to for it to develop to the point where we 15 

actually didn’t have access, that is rare.  But a number of times we 

actually have to deal with developers who have gone long way down 

the track before they actually go out onsite and will actually really 

understand that there is infrastructure there that is more frequent. 

 20 

MR NEILL:   Now the other example related to a tip truck which hit your lines 

presumably with its thing up and hit the line - - -  

 

MR WATSON:   Yes. 

 25 

MR NEILL:   - - - how would a code, or codification actually prevent that?  I 

mean that is a human error, is it not? 

 

MR WATSON:   It is, but I mean in terms of the code, in terms of it helps 

though, and it helps with the development of the – well actually, if we 30 

can get it in there early enough at least we can actually get them in 

terms of planning the works, they actually – well actually see if they 

are planning to build a road under the overhead lines they actually got 

to realise that they actually got to clearances to those lines. 

 35 

 So I mean a lot of the times we getting is they are actually going and 

building the road before they actually address how much the clearance 

is and whether or not we have to raise the conductors or, you know, 

taller poles or whatever to get the clearances in that are required. 

 40 

MR NEILL:   Thank you. 

 

JUDGE HASSAN:   Ms Dawson? 

 

MS DAWSON:   No, I have no further questions, thank you. 45 
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JUDGE HASSAN:   Yes, all right.  Well thanks very much, Mr Watson, as you 

know I am not asking questions on the basis of my recusal, I will just 

check with counsel, any questions arising, Ms Appleyard? 

 

MS APPLEYARD:   No, sir. 5 

 

JUDGE HASSAN:   All right, well thanks very much, you are free to go. 

 

MR WATSON:   Thank you. 

 10 

<THE WITNESS WITHDREW [2.19 pm] 

 

JUDGE HASSAN:   All right, now turn to the Airport I think, Ms Appleyard. 

 

MS APPLEYARD:   Yes, sir, and I have filed some - - -  15 

 

JUDGE HASSAN:   And we have read the submissions. 

 

MS APPLEYARD:   - - - very short submissions. 

 20 

JUDGE HASSAN:   Yes, now we have had a look at those and we understand 

it is quite a discreet issue. 

 

MS APPLEYARD:   Yes. 

 25 
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<MATTHEW WILLIAM BONIS, affirmed [2.19 pm] 
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<EXAMINATION BY MS APPLEYARD [2.20 pm] 

 

MS APPLEYARD:   Do you confirm that your full name is Matthew William 

Bonis? 

 5 

MR BONIS:   It is. 

 

MS APPLEYARD:   You are an associate at Planz Consultants in 

Christchurch? 

 10 

MR BONIS:   I am. 

 

MS APPLEYARD:   You have prepared a statement of evidence dated 

14 October 2015? 

 15 

MR BONIS:   I have. 

 

MS APPLEYARD:   Is that document true and correct to the best of your 

knowledge? 

 20 

MR BONIS:   With one very minor change that I would like to take the Panel 

through if I may.  At paragraph 17.2 I refer to CRPS policy 6.3.4.5, it 

should be 6.3.5.4, and apart from that minor change my evidence is true 

and correct. 

 25 

MS APPLEYARD:   Yes, you have a highlights package? 

 

MR BONIS:   I will try and navigate it.  Sir, I will try and briefly nagivate the 

minefield that is the summary.  CIAL’s relief on the subdivision and 

earthworks proposal sought to rollover the operative plan minimum 30 

allotment size and status in the rural zones under the 50 dBA air noise 

contour. 

 

 It sought to provide for no minimum allotment size within the SPAZ as 

consistent with the other Specific Purpose zones.  It sought to rollover 35 

the operative maximum excavation volumes of 5,000 cubic metres 

within the Special Purpose Airport zone and there are a number of 

mechanics as to the excavation proposals in rule 8.8.2P1 clause 1 in 

relation to time period and clause 5.6 in relation to earthworks 

undertaken at night. 40 

 

 CIAL also submitted in support of a prohibited status for subdivisions 

below 4 hectares in the Rural Urban Fringe zone.  In my paragraph 32 I 

outline my reasons why non-complying activity status is the more 

appropriate.  All the matters above have been agreed in mediation and 45 
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are incorporated within Mr Long’s evidence-in-chief at his 

attachment A. 

 

 Just briefly in terms of the foundation for rolling over the minimum 

allotment size and status for allotments under the 50 dBA air noise 5 

contours, there is a policy basis as set out at paragraphs 15 to 18 of my 

evidence-in-chief.  These relate to the Regional Policy Statement 

6.3.5.4 and strategic directions objective 3.3.12 which seeks to avoid 

sensitive activities under the 50 dB air noise contours and the 

subdivision provisions within the proposal itself, which I have referred 10 

to in paragraph 18, which seek to provide an integrated pattern of 

development linking allotment sizes with anticipated uses and 

integrating with infrastructure including recognising the potential for 

reverse sensitivity effects. 

 15 

 The status and size foundation stems from the operative minimum 

allotment sizes as these were set as critical or non-complying standards 

in conjunction with the definition of both rural activities in the 

Regional Policy Statement, which has the one dwelling per 4 hectare 

allotment size ratio, and sensitive activities within both the Regional 20 

Policy Statement and the proposed district plan which defines sensitive 

activities excluding residential activities in conjunction with those rural 

activities that comply with the district plan rules as of August 2008. 

 

 On that basis, sir, I am happy to answer any questions. 25 

 

JUDGE HASSAN:   All right, I will just check.  Mr Willis? 

 

MR WILLIS:   Just a very quick point of clarification, Mr Bonis.  Did the 

5,000 cubic metres per hectare limit in the operative plan, is that on an 30 

annual basis as well? 

 

MR BONIS:   No, sir, it is not.  There were two rules in the operative plan, I 

think it is included in the Crown evidence and I can’t remember the 

name of the planning witness that identified a 10 year basis for how 35 

that rule was initially applied. 

 

MR WILLIS:   Right. 

 

MR BONIS:   And then there is evidence in there as to why a one year annual 40 

basis is the more appropriate.  That is what my evidence agrees with 

and as does Mr Long in his revised chapter. 

 

MR WILLIS:   Okay, thank you.   

 45 

JUDGE HASSAN:   Mr Neill? 
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MR NEILL:   No questions. 

 

JUDGE HASSAN:   Ms Dawson? 

 5 

MS DAWSON:   No, no questions. 

 

JUDGE HASSAN:   Thank you.  Mr Bonis, just to your paragraph 32 and just 

for clarification, I asked Ms Hogan this morning whether she was 

satisfied with the objectives and policies given the change from 10 

prohibited activity to non-complying activity status in the 

recommendation she was making for Rural Fringe, and do I take it 

from your paragraph 32 that you also see the objectives and policies of 

the plan as being in a satisfactory state to deal with that change in 

status? 15 

 

MR BONIS:   Yes, I do and I actually saw them as being more appropriate to 

deal with the plan with the non-complying activity status than what I 

did with the prohibited activity status in the first instance.  So I am 

comfortable that the non-complying in the plan turns its face away 20 

from these activities but it doesn’t preclude the opportunity of looking 

at specific ones based on their merits if they don’t interfere with the 

integrity of what the plan is otherwise trying to achieve.  So I think 

non-complying is the more appropriate. 

 25 

JUDGE HASSAN:   Thank you.  Ms Appleyard, any questions arising? 

 

MS APPLEYARD:   No, sir. 

 

JUDGE HASSAN:   All right, well, thanks very much, Mr Bonis, you are free 30 

to go. 

 

MR BONIS:   Thank you very much. 

 

<THE WITNESS WITHDREW [2.25 pm] 35 

 

JUDGE HASSAN:   Okay, unfortunately we are going to have to stand down 

because the next witness, Ms MacKenzie, is not here and perhaps 

didn’t read the introductory statement around needing to be here before 

the scheduled time.  So we are trying to track her down and we will see 40 

how long that takes. 

 

ADJOURNED [2.25 pm] 

 

RESUMED [2.36 pm] 45 
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JUDGE HASSAN:  Ms MacKenzie.  All right if you could come forward.  

Now if you go to the witness box.   

 

MS MACKENZIE:   I am not an expert, sir. 

 5 

JUDGE HASSAN:   You still have to be sworn in as a witness. 
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<FIONA KATRINE MACKENZIE, affirmed [2.37 pm] 
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JUDGE HASSAN:  Now Ms MacKenzie you have giving a statement of 

evidence on behalf of Federated Farmers.  Do you have the authority of 

Federated Farmers to speak on their behalf? 

 

MS MACKENZIE:   Yes, sir. 5 

 

JUDGE HASSAN:   Your full name is Fiona Katrine MacKenzie? 

 

MS MACKENZIE:   Yes, sir. 

 10 

JUDGE HASSAN:   You are a Senior Policy Advisor employed by Federated 

Farmers, based in Christchurch? 

 

MS MACKENZIE:   Yes. 

 15 

JUDGE HASSAN:  You have the qualifications that you express at 

paragraph 2 and you prepared the submission and further submission 

on behalf of Federated Farmers? 

 

MS MACKENZIE:   Yes, sir. 20 

 

JUDGE HASSAN:   Are there any corrections you wish to make to your 

evidence?   

 

MS MACKENZIE:   There was just one, to be honest I am not even sure if it 25 

was here, it was just the acronym NZECP, which may have been wrong 

in one place.  It is not material. 

 

JUDGE HASSAN:   All right, so no other material corrections you wish to 

make to your evidence? 30 

 

MS MACKENZIE:   No, sir. 

 

JUDGE HASSAN:   You have attached to your evidence a copy of NZECP 

34:2001 and you confirm that to be an up to date and true and correct 35 

copy? 

 

MS MACKENZIE:   Yes, sir. 

 

JUDGE HASSAN:   You have also attached to your evidence, no sorry I have 40 

just got it in my file, a copy of the Federated Farmers submission there 

but you don’t need to speak to that.  So you confirm your evidence is 

true and correct to the best of your knowledge? 

 

MS MACKENZIE:   Yes, sir. 45 
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JUDGE HASSAN:   Now you were not here this morning when I indicated that 

I would recuse on these matters given my former role prior to 

appointment in acting in related matter for Transpower.  So in addition 

to cross-examination, other Panel members may have questions of 

matters of you but I only have one before I hand over to Ms Appleyard 5 

for cross-examination.   

 

 And that is really just to clarify something – your evidence in 

paragraph 3, 4 and 5 does express some perhaps concern or issue with 

the way facilitated mediation was managed in terms of your non-ability 10 

to attend the first session because no planner was being called. 

 

  [2.40 pm] 

 

 I have had another look at our records here and it does seem that there 15 

is an element of inconsistency perhaps, on the face of the original 

minute that was issued following the pre-hearing meeting which 

referred to inability of people to have planners with them for that 

session and the notice that went out which effectively said that you had 

to have a planner with you for that session.   20 

 

 So just to note that I have taken that on board and obviously, secondly, 

it is in this process where we as a Panel will receive and hear evidence 

and contested views, so the fact that you didn’t take part in that first 

mediation, you did take part in the second? 25 

 

MS MacKENZIE:   Yes, sir. 

 

JUDGE HASSAN:    It certainly doesn’t take away from what you might tell 

us in terms of your evidence and effectively it is for us to make 30 

assessment of all these matters as a Panel. 

 

MS MacKENZIE:   Fine. 

 

JUDGE HASSAN:   So you can now present a summary of what you have got 35 

to say and then I will hand over to Ms Appleyard for cross-

examination. 

 

MS MacKENZIE:   Sir, I don’t have a summary I am relying on my rebuttal 

evidence here. 40 

 

JUDGE HASSAN:   All right. 

 

MS MacKENZIE:   I did bring, if that is required, it is not different at all from 

what is in my submissions in rebuttal but it is just a written summary of 45 
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what Federated Farmers is actually requesting in case that is not 

absolutely clear from - - - 

 

JUDGE HASSAN:   Well, anything that we have by way of that you need to 

have enough copies for everyone including counsel, do you have 5 

enough copies? 

 

MS MacKENZIE:   I have probably got about a dozen. 

 

JUDGE HASSAN:   All right, well, let us distribute those to see how we go 10 

from there.  Now, if you go to Ms Appleyard first I think and to 

counsel for the City and then this Panel, thank you.  Just for ease of 

reference we will call that exhibit D. 

 

 Just so that I clarify that, you confirm that the substance of what you 15 

have got in this additional page is true and correct? 

 

MS MacKENZIE:   Yes, sir. 

 

JUDGE HASSAN:   All right, it goes in as part of your evidence as exhibit D.  20 

Thank you, Ms Appleyard. 

 

EXHIBIT #D – FEDERATED FARMERS SUMMARY OF REQUESTED 

EARTHWORKS RULES 

 25 

<CROSS-EXAMINATION BY MS APPLEYARD [2.43 pm] 

 

MS APPLEYARD:   Good afternoon, Ms MacKenzie.  The first is just really a 

question of clarification.  Your rebuttal evidence rebuts, if you like, 

some evidence given by Orion at previous hearings, was Federated 30 

Farmers a submitter in relation to those previous hearings? 

 

MS MacKENZIE:   I believe that we made a very early stage 1 submission on 

14, 15, 16.  I wasn’t actually at Federated Farmers at that time but there 

is a submission. 35 

 

MS APPLEYARD:   Okay, were you involved in the actual hearings that the 

evidence was given at? 

 

MS MacKENZIE:   No. 40 

 

MS APPLEYARD:   So no evidence was provided in relation to Ms Buttimore 

and Mr Watson’s evidence in relation to those earlier hearings? 
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MS MacKENZIE:   No, we wouldn’t normally be involved in commercial and 

industrial matters and there was a large amount of material we chose to 

do what we could do, which was not those chapters. 

 

MS APPLEYARD:   The second is I just want to ask you some questions about 5 

the basis on which you are giving evidence today just for clarification 

and I think before you were sworn in you stated that you were giving 

evidence as a lay witness.  So in your evidence you say you are senior 

policy advisor and that you also hold an LLB and you have worked as a 

resource management lawyer, in what capacity are you giving evidence 10 

on behalf of Federated Farmers, in terms of your expertise if any? 

 

MS MacKENZIE:   I am giving it as a policy advisor for Federated Farmers.  

The organisation is such that its policy advisors will do planning, quasi-

legal, anything and everything as we do not have the resources of many 15 

other organisations. 

 

MS APPLEYARD:   Okay, I am not criticising, I am just trying to get clear the 

basis on which you are giving evidence.  The legal qualifications that 

you have, are you relying on those as areas of expertise in order to give 20 

the evidence you are giving here? 

 

MS MacKENZIE:   My legal qualification assists me as a policy advisor but I 

am not holding myself out as lawyer in this proceeding and neither as a 

planner in fact. 25 

 

  [2.45 pm] 

 

MS APPLEYARD:   Thank you.  The reason why I asked you those questions 

relates to paragraphs 10 through to 17 of your evidence which is 30 

headed Misunderstanding of Requirement to Manage Distribution 

Lines, and in those sections you provide some interpretation of various 

documents and in particular the Canterbury Regional Policy Statement. 

 

 Are you relying on any expertise in giving your evidence on those 35 

paragraphs? 

 

MS MACKENZIE:   I am relying on the expertise of other policy advisors at 

Federated Farmers who have been involved in other similar processes 

up and down the country, as well as my own expertise. 40 

 

MS APPLEYARD:   Yes, I am asking you if you are relying on any of your 

own expertise in giving the evidence you have given in paragraphs 10 

through to 17 which is effectively an attack on the interpretation that 

Ms Buttimore has made of certain documents, and I am just asking you 45 
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whether it is your opinion as a lay person or whether you are relying on 

something in your own qualifications in making those statements. 

 

MS MACKENZIE:   Well as a lawyer I am used to reading and interpreting 

different pieces of legislation.  That is what I have done here with my 5 

policy advisor’s hat on. 

 

MS APPLEYARD:   Okay, so I am just trying to get this clear, paragraphs 10 

through to 18, are they more in the nature of a legal submission, than 

evidence? 10 

 

MS MACKENZIE:   Well not especially.  They are in the nature of a policy 

advisor’s submission for Federated Farmers. 

 

JUDGE HASSAN:   Just as evidence though?  So perhaps go back to the 15 

question.  It is a matter of evidence at this point rather than a 

submission? 

 

MS MACKENZIE:   Sir, I am not quite clear? 

 20 

MS APPLEYARD:   Are you making these statements as legal submission 

relying on your legal qualifications or are you not relying on your legal 

qualifications and this is evidence of your interpretation of certain 

policy documents, not relying on any particular expertise?  Do you 

understand the difference? 25 

 

MS MACKENZIE:   Yes, I would say that in this case I am not a lawyer 

representing Federated Farmers. 

 

MS APPLEYARD:  Okay, and so you have no particular expertise or 30 

qualifications in making the statements you have made at paragraphs 

10 through 17? 

 

MS MACKENZIE:   Well I think I have much more qualification than the man 

in the street for example, because I am a lawyer. 35 

 

MS APPLEYARD:  Well let us look at what you have said in those 

paragraphs, and in particular the interpretation that you have placed on 

certain provisions in the Canterbury Regional Policy Statement, and in 

particular your paragraph 12 there. 40 

 

 I am interested in why you have only there referred to the definition in 

the RPS that deals with strategic infrastructure and you have not 

pointed out the definition that relates to regionally significant 

infrastructure.  Are you aware that there is also a definition of 45 

regionally significant infrastructure? 
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MS MACKENZIE:   Yes, I am aware. 

 

MS APPLEYARD:   And you would accept then that the definition of 

regionally significant infrastructure specifically includes Orion’s 5 

assets? 

 

MS MACKENZIE:   I do not have it in front of me but I believe it does, yes. 

 

MS APPLEYARD:   I think the Secretariat - - - 10 

 

JUDGE HASSAN:   Yes, actually if the Secretariat will just let counsel 

indicate if they want something on the screen otherwise don’t put it on 

the screen unless counsel request it, but you have - - - 

 15 

MS APPLEYARD:   I have already spoken to the – thank you. 

 

JUDGE HASSAN:   - - - all right, thank you. 

 

MS APPLEYARD:  So item 14 on that list of regionally significant 20 

infrastructure specifically refers to Orion’s assets or the assets that 

Orion – is that accepted? 

 

MS MACKENZIE:   Yes. 

 25 

MS APPLEYARD:   And would you accept that there also are objectives in the 

Regional Policy Statement which refer to regionally significant 

infrastructure?  Did you read those? 

 

MS MACKENZIE:   I have done, yes. 30 

 

MS APPLEYARD:   And can you explain why they were not pointed out in 

your evidence in relation to the Regional Policy Statement? 

 

MS MACKENZIE:   Very simply I did not have time to cover off every single 35 

matter in my evidence. We are under some pressure in this whole 

process, and I was aware of that.  I chose to go with the Canterbury 

Regional Policy Statement because that is reflected in the City 

Council’s definitions. 

 40 

  [2.50 pm] 

 

MS APPLEYARD:   Sorry, I am asking you about the Regional Policy 

Statement; I am asking you why you did not point out objectives that 

deal with regionally significant infrastructure? 45 
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MS MacKENZIE:   And I said that I didn’t have time to cover off everything in 

here.  It wasn’t a deliberate omission.  I chose to respond to a few 

points specifically here.   

 

MS APPLEYARD:   I am wondering if we could have objective 5.2.1, thank 5 

you.  Have you considered objective 5.2.1 before? 

 

MS MacKENZIE:   Yes, I believe I have.   

 

MS APPLEYARD:   Would you accept that it has a specific requirement to 10 

avoid development which has adverse effects on Orion’s network, 

being regionally significant infrastructure? 

 

MS MacKENZIE:   I am struggling to recall actually, but - - -  

 15 

MS APPLEYARD:   Well you have just accepted that Orion’s distribution 

network is regionally significant infrastructure, and if you just read the 

objective, I am asking you to accept that there is an objective or 

avoiding development which has adverse effects on regionally 

significant infrastructure, which includes Orion’s assets – do you 20 

accept that? 

 

MS MacKENZIE:   Yes.  Although if it could come down a bit it would be 

helpful. 

 25 

MS APPLEYARD:   Right.  Now you have referred to Chapter 6 of the RPS 

and the definition of strategic infrastructure, and I am just wondering if 

we could have that up – and your evidence is that Orion is not included 

in that definition.  Which part of the definition are you relying on to 

make the statement you have made that Orion is not included within 30 

that definition? 

 

MS MacKENZIE:   Other - - -  

 

MS APPLEYARD:   And I would ask you carefully to read the first words 35 

before we get to the examples.   

 

MS MacKENZIE:   Well it is not included there.  It could have been, but it is 

not.   

 40 

MS APPLEYARD:   I am sorry, it is not included in the list – are you saying it 

is not including in the introductory words, the description given there?  

Are you saying that Orion’s distribution network is not “those 

necessary facilities, services and installation which are of greater than 

local importance”?  Do you say it does not fall within that? 45 
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MS MacKENZIE:   No.  What I am saying is that I believe the implication of 

this definition is that if they had wanted to include Orion, being the 

lines distribution company, they would have done so.   

 

MS APPLEYARD:   So are you - - -  5 

 

MS MacKENZIE:   Because other strategically important infrastructure is 

included.  I am not saying anything other than that.  But by implication, 

because they have omitted to mention it, I believe that that fits with the 

rest of my arguments in here that if it had been intended - - -  10 

 

JUDGE HASSAN:   Excuse me, Ms MacKenzie, this is evidence, it is not 

submission, and therefore the word “argument” isn’t really appropriate.   

 

MS APPLEYARD:   Are you saying that is an exclusive list of strategic 15 

infrastructure for the Canterbury region? 

 

MS MacKENZIE:   No, it clearly says that these are examples.   

 

MS APPLEYARD:   You say also in paragraph 13 that the reason why Orion is 20 

not included in that list is because adequate protection has been 

provided by NZECP.  Where is that stated in the Regional Policy 

Statement, Ms MacKenzie? 

 

MS MacKENZIE:   Where is what stated? 25 

 

MS APPLEYARD:   The comment you make in paragraph 13, that the reason 

that Orion is not included in the definition of strategic infrastructure is 

– and I am quoting you – “this is not contemplated by CRPS Chapter 6, 

and that is because adequate protection has long been provided, since 30 

2001, by NZECP et cetera”.  Where do we find that in the Regional 

Policy Statement? 

 

MS MacKENZIE:   It is not spelt out as such.   

 35 

MS APPLEYARD:   So what is the basis for your statement? 

 

MS MacKENZIE:   These statements are all taken together.  This is one part of 

a contextual argument and the RPS does not specifically exclude Orion, 

I agree with you. 40 

 

  [2.55 pm] 

 

 However, and those statements are sort of juxtapose, if you like, you 

can take them as two statements: “There is adequate protection in the 45 

NZECP”. 
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MS APPLEYARD:   So the - - -  

 

MS MacKENZIE:   And - - -  

 5 

MS APPLEYARD:   Sorry, the words, “…that is because”, are you wanting 

those deleted from your evidence? 

 

MS MacKENZIE:    I haven’t asked to have them deleted. 

 10 

MS APPLEYARD:   Well I will ask you again, you say, “It is not 

contemplated by the RPS and that is because…” – can you show me 

where the basis is for that statement? 

 

MS MacKENZIE:   The basis is that the NZECP exists. 15 

 

MS APPLEYARD:   I am wondering if we could have objective 6.2.1, and 

write in your evidence referring to the Regional Policy Statement, did 

you consider objective 6.2.1, and in particular 6.2.19? 

 20 

MS MacKENZIE:   I am sure I did. 

 

MS APPLEYARD:   Would you accept that that is an objective of integrating 

strategic and other infrastructure services with land use and 

development? 25 

 

MS MacKENZIE:   Yes. 

 

MS APPLEYARD:   And that would include Orion's assets? 

 30 

MS MacKENZIE:   Yes. 

 

MS APPLEYARD:   Could I have policy 6.3.5.  When you were writing your 

evidence did you consider policy 6.3.5? 

 35 

MS MacKENZIE:   Yes. 

 

MS APPLEYARD:   And it is not referred to in your evidence, so what 

conclusion did you draw about the relevance of that policy to the task 

before this Panel? 40 

 

MS MacKENZIE:   That it did not take away from any of the arguments we 

make. 
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MS APPLEYARD:   Do you accept that the policy gives a clear direction to 

include provisions which manage reverse sensitivity effects on strategic 

infrastructure? 

 

MS MacKENZIE:   Reasonably clear. 5 

 

MS APPLEYARD:   Now I want to ask you some questions about paragraphs 

21 onwards of your evidence where you disagree with Orion for the 

reasons in respect of which they have requested corridor protection, can 

you tell me what your experience is in relation to safety concerns, your 10 

own qualifications and experience. 

 

MS MacKENZIE:   Talking to members of Federated Farmers. 

 

MS APPLEYARD:   So you say that Federated Farmers, for safety reasons, 15 

under the heading “Safety Concerns” at paragraph 22, do not accept 

that any additional buffer distances only those in the code are necessary 

for reasons of safety; you make that statement after discussions with 

farmers do you? 

 20 

MS MacKENZIE:   I have not specifically discussed every point of this with 

the farmers that I refer to, we are involved in many processes up and 

down the country, they are quite similar to this on.  I have spoken to 

Banks Peninsula farmers specifically about this chapter. 

 25 

MS APPLEYARD:   You weren’t here this morning when – just before when 

Mr Watson gave some evidence about practical examples where there 

have been breaches of the code; are you aware of instances of breaches 

of the code by members of your organisation? 

 30 

  [3.00 pm] 

 

MS MacKENZIE:   Not by members, but I have had anecdotal evidence of 

examples of things that may be under Orion’s assets and they generally 

tend to be in connection with lifestyle block and other property types 35 

rather than genuine farmers, if you like, however, the effect is the same. 

 

MS APPLEYARD:   And did you not see it as a role Federated Farmers to be 

concerned about the safety issues which underlie the Code of Practice? 

 40 

MS MacKENZIE:  We are very concerned always about safety and in 

particular under the Code of Practice. 

 

MS APPLEYARD:  And what would be your experience of the level of 

understanding of the existence of the code and the need to comply with 45 

it? 



 Page 101 

  

Ch8: Subdivision, Development and Earthworks (Part) Commenced 02.11.15 

 

MS MacKENZIE:  As I say, amongst genuine farmers, if you like, the 

understanding is reasonable but like with most other regulations it can 

always be better. 

 5 

MS APPLEYARD:  Are you aware of a prosecution ever being taken in 

respect to the Code of Practice? 

 

MS MacKENZIE:   Not personally, no. 

 10 

MS APPLEYARD:   I have no further questions, thank you. 

 

JUDGE HASSAN:   Ms Appleyard.  Mr Willis? 

 

MR WILLIS:   Yes, I have a couple of questions, Ms MacKenzie.  Do you 15 

accept the provisions being put forward in the permitted activity rule 

are a mirror, if you like, of the code?  Is there anything additional in 

your opinion that would be opposed by those rules? 

 

JUDGE HASSAN:   And speaking to your opinion, you are not to do so as an 20 

expert witness because you are not qualified to do that.  You can only 

give an opinion on the basis of the position you represent on behalf of 

Federated Farmers and otherwise it is to be a factual answer. 

 

MS MacKENZIE:   Yes.  Are we talking about P3, P4, and P5 or P4 and P5? 25 

 

MR WILLIS:   P4 and P5. 

 

MS MacKENZIE:   The difference – have I got your question correct?  You are 

saying what is the difference between the provision as written and 30 

effectively what is in the NZECP? 

 

MR WILLIS:   That is right.  Does it impose any additional obligations? 

 

MS MacKENZIE:   Well, it does because the NZECP, as far as earthworks 35 

goes, provides safe distances at discreet points.  This is asking for a 

corridor within 10 metres of the centre line of the line, that is very 

difference from distances which are carefully described in the code and 

they refer to distances for safety from, for example a foundation or – 

let’s go to the code.   40 

 

 It says “specifically from line supports”.  The effective P4 for example 

is to, as written as saying irrespective of whether you are going to do 

one piece of earthworks, Orion would like to have 10 metres either side 

of the line for 60-odd kilometres.  That is not what the NZECP says, it 45 

says that if you are going to do any diggings obviously you need to be 
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very careful around distribution lines, however, it sets it out that there 

is a specific distance and so on.  Here you have, if you like, over-

engineered it to a degree which imposes certainly restrictions on 

farmers as the distance involved under a line, 10 metres either side is 

significant. They may well want to have something, a water trough, any 5 

number of things and even Transpower is not allowed to have a 

corridor like this except for sensitive activities. 

 

 So this goes above, this goes further than what Transpower is asking 

for and it goes much further than the NZECP, it is quite subtle and this 10 

is the danger; we do not want corridors slapped in because it means 

more than it looks, you have to read it carefully. 

 

MR WILLIS:   Thank you.  Let me put that question another way: would you 

have a different view about those particular two rules if they were 15 

simply mirrored the code? 

 

  [3.05 pm] 

 

MS MacKENZIE:   Yes.  I have said – and this is not an opinion, factual – that 20 

we have no objection at all to referring to the code, we think that is the 

best thing to do.  Once you start breaking it out and trying to interpret 

it, unfortunately it is very easy to get wrong and those two P3, P4, or 

three of them, we hope that P5 is redundant, are amongst the most 

difficult to read and complicated looking pieces in the plan and in terms 25 

of what Orion is actually seeking to do – which we are sympathetic 

with – we do not believe that that is the best way to achieve it. 

 

MR WILLIS:   Just one final question, Ms MacKenzie.  Just on your exhibit D, 

if I am not mistaken this is the point that Ms Buttimore is – if 30 

(INDISTINCT 1.24) 

 

MS MacKENZIE:   No, I do not seem to have my own exhibit D. 

 

JUDGE HASSAN:   It is just your half page document that you provided by 35 

way of summary.  Perhaps the secretariat can assist you. 

 

MS MacKENZIE:   Sorry, thank you. 

 

MR WILLIS:   I think it was Ms Buttimore – you were not here I believe 40 

earlier – who indicated in her written statement that she was a bit 

confused about what you were asking for here and why you would be 

asking for it because on the face of it, it appears that your request to 

delete P5 and have the matter dealt with under P4 would result in a 

greater degree of regulation than would be the case otherwise.  Have 45 

you followed that, and can you help explain whether she is right? 
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MS MacKENZIE:   I do not see that, that is why I have rewritten this hopefully 

to get it right.  The idea is that P4 would cope with earthworks in the 

vicinity of any electricity distribution line.  They have got 66kv and 

then they have separated it below into another lot of 33 and 11 asking 5 

for corridors in each case which that is our main problem.  Corridors 

are not warranted except for Transpower.  We would not even object if 

they wanted to mirror the NZECP for discreet diggings which is what 

this document, NZECP, is about.   

 10 

 What I have tried to do is put P4 basically any electricity distribution 

line as it would be delightfully simple to refer simply to the NZECP.  It 

does not matter actually whether it is Transpower or Orion in this case 

– if you like, Transpower is required to have a corridor or the Council 

is required to provide a corridor.  P4 is nothing to do or should be 15 

nothing to do with the corridor, it is about ensuring the safety of 

Orion’s assets when people start digging around them so that whether it 

is a 66kv and 11 or a 33, it is all covered in this document and you have 

sort of doubled up in here, you have got both. 

 20 

 To be honest things might change or whatever but that looks clumsy 

and everything that is needed is in here – it is actually just 2.2, it is very 

small, this is the earthworks, it is not the rural chapter, it is just dealing 

with people digging around structures.  So you are not even looking at 

2.3, that is about fences, conducting fences so you may think when you 25 

are reading excavation of (ph 4.38), that means anywhere along the 

line, it does not because nobody is going to be digging all along the 

lines unless it was Orion itself and they have provided for that in their 

2B so that P5 is redundant and everything can be done in perfect safety 

by using the NZECP for P4 covering all lines.  I think that is – I was 30 

not here this morning but I think if that is what Ms Buttimore was - - - 

 

  [3.10 pm] 

 

MR WILLIS:   Okay.  You are right; I think they take quite some digesting 35 

these rules. 

 

MS MacKENZIE:   Yes. 

 

MR WILLIS:   And I perhaps need to sit and digest them a bit longer.   40 

 

MS MacKENZIE:   You have to read them quite carefully.  They are not 

intending to give an entire along the line. 

 

MR WILLIS:   Right. 45 
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MS MacKENZIE:   It is for diggings.  And then there is one for fences which is 

different again, and of course one for buildings which is different 

again, and you can’t improve on this thing easily because a lot of 

thought has gone into it, and to try and break it out is – it is off-putting 

to read and you still are going to have to go into this document.   5 

 

 So we have sympathy with Orion, but for a start our farmers are barely 

going to understand those provisions, whereas this thing people know 

about and it could be promulgated a lot better. Everybody else – 

ambulances don’t get a corridor for life threatening things, bussing 10 

around on infrastructure.   

 

JUDGE HASSAN:   No need to give examples beyond the realm that you are 

entitled to give evidence on, which is your role for Federated Farmers.  

Let’s keep to that.   15 

 

MR WILLIS:   Thank you, I will leave it there.   

 

JUDGE HASSAN:   Mr Neill? 

 20 

MR NEILL:   Just one question of clarification.  If you turn to paragraph 18 of 

your evidence, you refer to “farmers cannot afford to lose productive 

land to unnecessary additional setbacks”.  With the exception of close 

to the structures itself, what are you actually referring to by way of the 

loss of land?  They are still allowed to cultivate, plant, et cetera.  What 25 

is their real concern? 

 

MS MacKENZIE:  Well the original request from Orion was for sensitive 

activities and buildings, and “buildings” captures a lot of things, if you 

like for farmers – it is always a fluid definition and it is a difficult one.  30 

Part of it is that it is not warranted and if, for example, if you’re talking 

about paragraph 18, I will speak to that because we do have the 

Hurunui plan coming up next.   

 

 If it is argued that the Christchurch District Plan has allowed corridors 35 

for a lines company, then clearly MainPower is going to request the 

same thing.  This is something that does need to be considered. 

 

MR NEILL:  Ms MacKenzie, my question was, where is the loss of productive 

agricultural land involved which you refer to that you cannot afford to 40 

lose? 

 

MS MacKENZIE:  The loss is the distance as written, in particular for those 

smaller lines, if you have got P5, five metres either side of the line, if 

you go along almost anywhere in New Zealand you will see farming is 45 

right up to power poles.   
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MR NEILL:   But there is a depth distance that you are entitled to cultivate to.  

Having regard to that you will never be anywhere near that distance, 

five metres from the line. 

 5 

MS MacKENZIE:   The exception we have is for earthworks undertaken as 

part of agricultural or domestic cultivation.  However, if you have, as 

written, you have still got a corridor.  So what is the corridor for on 

either side?  I can’t tell you exactly what every farmer will want, but if 

you have requested a corridor then by definition that is on either side of 10 

that line. 

 

MR NEILL:   But the corridor has a depth attached to it, and the cultivation of 

land in normal farming practice will not be in contravention of those 

depth requirements.   15 

 

MS MacKENZIE:   In this chapter, if it is about earthworks, that may be so.  In 

other chapters I am not sure.  For example Rural coming up.   

 

MR NEILL: But you have referred to the loss of productive land to 20 

unnecessary additional setbacks. 

 

MS MacKENZIE:   Yes. 

 

MR NEILL:   There is no loss of agricultural activity in its normal process. 25 

 

  [3.15 pm] 

 

MS MACKENZIE:  As soon as you put in a provision that stipulates a 

corridor, if you like it is the thin end of the wedge.  Next it will be, 30 

okay we have got the corridor and now it is this.  Philosophically, yes, 

Federated Farmers is opposed to overlays as such, because we are 

already subject to the great many of them, and that is part of the 

argument about not wanting those setbacks as it were, because they are 

effectively an overlay. 35 

 

 It may be that you are allowed to do cultivation, but in any number of 

small changes to the rules that can be changed.  And the fact is that it is 

already well sorted by this document. 

 40 

MR NEILL: My final question to you then is would farmers accept that 

earthworks in excess of 300 millimetres, which is a foot, within 

2.2 metres of a kV line infrastructure is not in the best interests of 

either the farmer or the infrastructure that is there? 

 45 
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MS MACKENZIE:   Yes, we accept anything that is in the NZECP, and I am 

just looking for your 2.2.  We would accept that, we have no problem.  

There are two prongs to it.  We are not saying that we want anything 

differently, but part of the problem is in having it expressed in a way 

which is usable. So anything under the NZECP is fine with us, anything 5 

at all.   

 

 However, if you start trying to interpret it in rules like this, it inevitably 

goes wrong, and it has gone wrong.  In Rural it has gone wrong – we 

are not dealing with that now but it is difficult to get right, and there 10 

isn’t any need to have that additional level.  There is our own strategic 

objective that is trying to simplify matters rather than complicate them, 

and this is just an example.  Next thing it will be Council will have to 

get an Orion liaison person or something at another $80,000 a year, the 

costs will be passed on, there will be 24 year olds going out to farmers 15 

and we - - - 

 

MR NEILL:   Thank you for your answer. 

 

JUDGE HASSAN:   Ms Dawson? 20 

 

MS DAWSON:  I don’t know whether to continue this line of questioning.  

There is just one question – I want you to look really hard at P4.  So it 

starts by expressing this overarching statement that says that 

earthworks within 10 metres of the 66 kV line have to meet some 25 

things. So do you agree with that? The first sentence just says 

earthworks within that width, the 10 metres each side, will have to do 

some things, which are then expressed below. 

 

MS MACKENZIE:   No, I am sorry to say I do not agree with that.  From first 30 

principles, the 10 metre on either side, that is something new that has 

crept in in this provision.  We definitely agree that earthworks within 

the vicinity – we are more liberal than this is – of any distribution line 

have to do some things. 

 35 

MS DAWSON:   So it is - - - 

 

MS MACKENZIE:   But not within 10 metres, where did that come from? 

 

MS DAWSON:   Well, we haven’t got to what it is that has to happen within 40 

that 10 metres yet.  All I am saying is do you agree that the first two 

lines there say, some things are going to have to be met by earthworks 

in that band, and we haven’t got there yet because we are just about to 

read them.  So, and then when you read A, B – A and B and B1 to 4, 

those are the controls that have to be met within that band.   45 
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 So do you agree with me that it is, A, B 1 to 4 that are the controls that 

need to be met by earthworks within that band? 

 

MS MACKENZIE:   I feel as though I am being difficult but it is just that you 

have to read it very carefully - - - 5 

 

JUDGE HASSAN:   Just pause a minute. 

 

MS DAWSON:   Just answer my question. 

 10 

JUDGE HASSAN:   Just answer the question first. 

 

MS MACKENZIE:   No, I do not agree. 

 

JUDGE HASSAN:  All right. 15 

 

MS MACKENZIE:   I do not agree. 

 

MS DAWSON:   So what would it be that needs to be met by earthworks 

within that band that are not set out within A and B below? 20 

 

  [3.20 pm] 

 

MS MacKENZIE:    B is the duplication of A. 

 25 

MS DAWSON:   Well, I am not asking you that.  Is there anything in that rule 

P4 that requires earthworks to meet some standards that aren’t set out 

in A and B? 

 

MS MacKENZIE:   Yes, because it is taking a much larger chunk of territory 30 

than is warranted in any regulation. 

 

JUDGE HASSAN:   That didn’t answer the question.  If you could come back 

to the question, is there anything further to A and B? 

 35 

MS DAWSON:   That earthworks must be consistent with or shall meet in that 

band? 

 

MS MacKENZIE:   Well, in that band I would have to consult this, there may 

well - - - 40 

 

JUDGE HASSAN:   Well, first of all answer the question. 

 

MS DAWSON:   No, we are only looking at P4 here. 

 45 

JUDGE HASSAN:   Answer the question first please. 
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MS MacKENZIE:   I am endeavouring to answer the question. 

 

JUDGE HASSAN:   Well, there could be a yes or no to start with and then an 

explanation. 5 

 

MS MacKENZIE:   I have said no, I don’t agree. 

 

JUDGE HASSAN:   So no, now why? 

 10 

MS MacKENZIE:   The reason is that P4 is about earthworks in the vicinity of 

electricity distribution lines full stop. 

 

JUDGE HASSAN:   What does it regulate? 

 15 

MS MacKENZIE:   It regulates diggings around electricity distribution lines. 

 

JUDGE HASSAN:   Where does it regulate that, in which part, just point to it, 

which part? 

 20 

MS MacKENZIE:   It regulates it in A, meet the requirements of clause 2.2 and 

2.2.1.  In fact it should be you could have 2.2 there to cover all of those 

things, even to include even more things than Orion has included. 

 

JUDGE HASSAN:   So it regulates it in A, where else does it regulate it? 25 

 

MS MacKENZIE:   Well, it is completely regulated in A. 

 

MS DAWSON:   And are the provisions in B1 and 2, that are in front of us 

there, the same as what is in clause 2.2.1 or 2.2.3, whichever is 30 

relevant? 

 

MS MacKENZIE:   Yes.  No, they are not because you have prefaced the 

whole thing by saying this isn’t a discrete digging but it is a whole line 

of digging. 35 

 

MS DAWSON:   If - - - 

 

JUDGE HASSAN:   Sorry, Ms Dawson. 

 40 

MS DAWSON:   That is all right.  So even if that rule 1 said earthworks, in 

fact it does say, if B wasn’t there and it just says “Earthworks within 

10 metres of the centreline of a 66 kV line shall meet the requirements 

of the NZECP” would you still think that that was going beyond the 

NZECP? 45 
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MS MacKENZIE:   Yes, it is going beyond because the distances here are 

six metres and 2.2 metres, they are not 10 metres. 

 

MS DAWSON:   Well, in fact 2.2.3 goes out to 12 metres. 

 5 

MS MacKENZIE:   Well, that is for fences, it is not for earthworks or diggings 

under structures, under poles. 

 

MS DAWSON:   No, 2.2.3. 

 10 

MS MacKENZIE:   Oh, 2.2.3. 

 

MS DAWSON:   If you are over three metres it is out to 12 metres. 

 

MS MacKENZIE:   If you are more than 30 centimetres deep within six 15 

metres, which isn’t 10 metres. 

 

MS DAWSON:   Or. 

 

MS MacKENZIE:   Or if you are three metres, which is quite deep, between 20 

six and 12. 

 

MS DAWSON:   Yes. 

 

MS MacKENZIE:   Yes, but you haven’t gathered all of that information in 25 

here, you have just grabbed at 10 which is way over for some and in 

fact under for others. 

 

MS DAWSON:   Exactly, but it doesn’t apply unless the rules apply A and B, 

does it? 30 

 

MS MacKENZIE:   Well, what is B doing? 

 

MS DAWSON:   I think I will stop now, thank you.  I think you can’t answer 

my questions any more than you have, thank you very much for trying. 35 

 

MS MacKENZIE:   Fine. 

 

MS DAWSON:   Thank you. 

 40 

JUDGE HASSAN:   Ms Appleyard, any questions arising? 

 

MS APPLEYARD:   No, sir. 
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JUDGE HASSAN:   Thank you, Ms MacKenzie, I have no questions because 

of my earlier statement, you are free to go.  So, Ms Steven, are we 

ready? 

 

<THE WITNESS WITHDREW [3.24 pm] 5 

 

MS STEVEN:   Yes, and I hope I am not going to be wasting your time here, I 

have come down as a matter of courtesy.  I had filed a memorandum on 

23 October. 

 10 

  [3.25 pm] 

 

JUDGE HASSAN:   Yes. 

 

MS STEVEN:   Just indicating that I would make some brief submission to 15 

you, but in actual fact there is not much that I can say, but I thought I 

would come down and explain myself rather than just seeking to be 

excused. 

 

JUDGE HASSAN:   Yes.  Well so we received a memorandum - - -  20 

 

MS STEVEN:   Yes. 

 

JUDGE HASSAN:   - - - and we have had a look over it at lunch time and there 

is an associated statement from Mr Taylor which you would like to 25 

have us consider. 

 

MS STEVEN:   Well essentially, I am representing the submitters that are 

identified in the memorandum.  We have presented some evidence at 

an earlier hearing on the Residential chapter, primarily in relation to a 30 

proposal by Fulton Hogan for a rezoning, but the evidence that Mr 

Taylor gave indicated that these submitters were separately seeking a 

rezoning of their land, which was to be heard as part of the New 

Neighbourhood provisions.   

 35 

JUDGE HASSAN:   Yes. 

 

MS STEVEN:   But we were sort of taking a “hedging our bets” position at that 

earlier hearing on the basis that the prospect of my clients obtaining a 

rezoning was going to be wholly dependent upon a review of the 40 

LURP.   

 

JUDGE HASSAN:   Yes. 
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MS STEVEN:   And so our submissions in respect of the Fulton Hogan 

rezoning proposal was sort of hedging its bets in respect of that – either 

a rezoning would go ahead or it wouldn’t.  

 

 Since that hearing I have had the opportunity to read a decision report 5 

to the Minister of Earthquake Recovery prepared by Environment 

Canterbury following completion of the review – that is dated 24 

September.  It has been out for a while but it hasn’t yet become an 

official document, it hasn’t yet been signed off by the Minister, and so 

even though it contains recommendations, I suppose it remains to be 10 

seen whether the Minister will accept those recommendations or not.   

 

 Suffice to say the recommendations are for there to be no changes to 

the current LURP process, to the Map A boundaries in respect of the 

urban limits, and if that becomes the official position it effectively 15 

closes the door for my clients in respect of a rezoning of their land 

through this Replacement Plan process and they will ben withdrawing 

their submission.   

 

 So really the only point that I wish to make for the purpose of the 20 

current Subdivision chapter is that the amendments that Mr Taylor 

sought really become – well that is the principal relief that my clients 

are seeking now retrospectively through that hearing process.   

 

JUDGE HASSAN:   Yes. 25 

 

MS STEVEN:   If that is clear.   

 

JUDGE HASSAN:   So just in terms of the evidence of Mr Taylor, so this was 

a matter in which I think Mr Neill might have been a member of the 30 

Panel? 

 

MS STEVEN:   Yes, that is right. 

 

JUDGE HASSAN:   But other members weren’t. 35 

 

MS STEVEN:   And I don’t think you were.  No, that is right.  That is correct. 

 

JUDGE HASSAN:   So I take it you are referring to evidence – are you relying 

on the written brief or the written brief and the evidence on the 40 

transcript? 

 

MS STEVEN:   Yes.  Both of those things. 

 

JUDGE HASSAN:   The latter? 45 

 



 Page 112 

  

Ch8: Subdivision, Development and Earthworks (Part) Commenced 02.11.15 

MS STEVEN:   Yes.  And specifically Commissioner Neill will recall that the 

amendments related to setbacks and road connections essentially.  

Those were the two essential provisions on the ODP.  And so really, I 

just wanted to appear today just for the purpose of flagging that my 

clients were going to be withdrawing their request for a rezoning.   5 

 

JUDGE HASSAN:   Now have you served Fulton Hogan with a copy of your 

memorandum and the attached evidence document? 

 

MS STEVEN:   Yes, I did. 10 

 

JUDGE HASSAN:   All right.  So if any party wishes to present a closing 

submission on all of this, they are on notice. 

 

MS STEVEN:   Yes.   15 

 

JUDGE HASSAN:   Okay.  All right.  Well I will see if there are any questions 

on this.  I have to say, from a personal point of view, I have read the 

statement for what it says this afternoon.  I wasn’t part of the hearing 

and no doubt will have to look at the transcript to get the fill gist of that 20 

evidence, and that is a matter for me to do at some stage – but any 

questions, Mr Willis? 

 

MR WILLIS:   I have no questions. 

 25 

JUDGE HASSAN:   Mr Neill? 

 

MR NEILL:   No.   

 

MS DAWSON:   The only thing that would be helpful to me, Ms Steven, is if 30 

in Mr Taylor’s evidence you could just point us to the paragraphs that 

are - - -  

 

MS STEVEN:   Well it was the whole paragraphs really.  I did look at – know 

that Fulton Hogan had identified specific paragraphs, and I went 35 

through that exercise looking at Mr Taylor’s evidence with a view to  

trying to - - - - 

 

MS DAWSON:   No, sorry, I don’t mean the whole of his evidence and what is 

relevant, but just the amendments is - - -  40 

 

  [3.30 pm] 

 

MS STEVEN:   Are what? 

 45 

MS DAWSON:   - - - is it on his final page, page 17 - - -  
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MR……….:   Yes. 

 

MS DAWSON:   - - - there is a list of amendments there, are those the ones 

that you are talking – referring to as the, the solution - - -  5 

 

MS STEVEN:   Yes they are. 

 

MS DAWSON:   - - - he was looking at? 

 10 

MS STEVEN:   Yes, they are. 

 

MS DAWSON:   That – sorry, I cannot - - - 

 

MS STEVEN:   Yes, they are. 15 

 

MS DAWSON:   They are? 

 

MS STEVEN:   Yes. 

 20 

MS DAWSON:   Is that list one - - -  

 

MS STEVEN:   Yes, suggested amendments, to the – yes - - -  

 

MS DAWSON:   On page 17. 25 

 

MS STEVEN:   - - - appendix and that is a reference to the reference to the 

Outline Development Plan. 

 

MS DAWSON:   Yes. All right, thank you very much, that is helpful. 30 

 

MS STEVEN:   Yes. 

 

JUDGE HASSAN:   I suppose just one other matter, and that is, Ms Steven, as 

I said at the moment, in terms of the LURP or in terms of the statutory 35 

documents, the higher order documents, our obligation is to comply 

with what our order and counsel directs us to do in regard to what is the 

law at this point in time, rather than speculate about what it might be in 

the future, do you agree with that? I mean that is not the – I do not see 

that is the force of your submission, you really saying, you are here on 40 

the basis that the chances are “your hedging your bets” as you put it I 

think, that from your client’s perspective the law might not change, but 

from our perspective we obviously have to comply with the law as it is, 

don’t we? 

 45 
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MS STEVEN:   Well yes you do, the situation was at the time of this early 

hearing, my client had lodged a submission on the review, and they 

were waiting to see the outcome of that – always in the expectation that 

if they weren’t successful they would abandon their rezoning - - -  

 5 

JUDGE HASSAN:   Yes. 

 

MS STEVEN:   - - - on the basis that the Panel is bound by the law. 

 

JUDGE HASSAN:   Yes. 10 

 

MS STEVEN:   And now we’re in a position of, knowing where that LURP 

review is likely to go, then that we’re just sort of coming clean and 

saying that we’re effectively going to abandon our request for rezoning. 

 15 

JUDGE HASSAN:   Right, all right. And is that abandonment effective now or 

effective depending on the change in the law? 

 

MS STEVEN:   I prefer to wait until the review becomes an official document. 

 20 

JUDGE HASSAN:   All right. 

 

MS STEVEN:   Yes. 

 

JUDGE HASSAN:   So in other words if - - -  25 

 

MS STEVEN:   And then we’ll give formal notice. 

 

JUDGE HASSAN:   All right, so what you are really saying is, if that condition 

comes to past and the law does change then we can take the submission 30 

to be what you describe it to be at that - - -  

 

MS STEVEN:   Yes. 

 

JUDGE HASSAN:   All right, thank you. All right, well thanks very much, Ms 35 

Steven. 

 

MS STEVEN:   Thank you. 

 

JUDGE HASSAN:   Now do we have Janice Cook here? Right thank you, just 40 

come forward – now I just – just to pause a minute and I will get your 

statement in a minute. 

 

 Now, Ms Cook, you have headed this as a statement of evidence, I take 

it that is still your preference to be sworn in as a witness to give it as 45 

evidence? 
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MS COOK:   Yes. 

 

JUDGE HASSAN:   Yes, all right, that is fine. I will help you with the 

formalities. 5 

 

 Sorry, I forgot to explain, if you could come forward to the witness 

box, you will be sworn in, so that is part of the formality and then I will 

take you through some initial questions before you can describe a few 

things in your evidence by way of a summary. 10 
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<JANICE AUDREY COOK, affirmed [3.33 pm] 
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JUDGE HASSAN:   All right, you can take a seat. 

 

MS COOK:   Just a moment, I do have a very brief statement here. 

 

JUDGE HASSAN:   Yes, are there enough copies of that? 5 

 

MS COOK:   Yes, there are nine there, I hope that is enough. 

 

JUDGE HASSAN:   All right, just one to Mr Laing and the rest to the Panel I 

think. 10 

 

 You are welcome to take a seat if you like; you do not have to stand up. 

 

MS COOK:   Thank you. 

 15 

JUDGE HASSAN:   So your full name is Janice Audrey Cook, but you prefer 

to be called Jan Cook? 

 

MS COOK:   Yes. 

 20 

JUDGE HASSAN:   And what is your role for the Akaroa Civic Trust? 

 

MS COOK:   I’m the Deputy Chair of the Trust. 

 

JUDGE HASSAN:   Right. And David Brailsford? 25 

 

MS COOK:   Yes, I was just going to tell you, I fail to mention in the 

introduction that he is my husband. 

 

JUDGE HASSAN:   All right. 30 

 

MS COOK:   So we both going to - - -  

 

JUDGE HASSAN:   So you have and obviously you have his authority to 

speak on his behalf? 35 

 

MS COOK:   Yes I do, yes and for the other parties. 

 

JUDGE HASSAN:   And as for Brent Martin and Suky Thompson, are 

submitters as well? 40 

 

MS COOK:   Yes. 

 

JUDGE HASSAN:   Have they given you specific authority to speak for them? 

 45 

MS COOK:   They have, and as has the Akaroa Civic Trust, yes. 
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JUDGE HASSAN:   All right. Now, and you have got a second statement 

which you have given by way of summary dated the 2nd of November - 

- -  

 5 

MS COOK:   Yes. 

 

JUDGE HASSAN:   - - - and that includes some corrections? 

 

MS COOK:   It is just a minor correction, yes, sir, when I referred to the 10 

mediations that I attended the dates should say the “6th, 7th and 8th of 

October”, I think I took the original dates that were set down which 

were later changed, so it is just a very minor correction there, sir. 

 

  [3.35 pm] 15 

 

JUDGE HASSAN:   And, hopefully, you have gone through and thought about 

what the evidence is currently for the Council and so you comment on 

that at paragraph 2 and that represents a position when you say the 

submitters, you mean all of the submitters have that common view? 20 

 

MS COOK:   Yes. 

 

JUDGE HASSAN:   And you refer to the consequence to that revision which 

you can speak to at paragraph 3 at some point? 25 

 

MS COOK:   Yes. 

 

JUDGE HASSAN:   And the concerns you again say update the position to say 

they are largely met by what is proposed and what you describe at 30 

paragraph 4? 

 

MS COOK:   Yes, sir. 

 

JUDGE HASSAN:   Subject to what you say at paragraph 5, is that right? 35 

 

MS COOK:   Just speaking to my evidence just briefly - - - 

 

JUDGE HASSAN:   Yes, just before I do, are there any other corrections you 

want to make to your evidence? 40 

 

MS COOK:   No. 

 

JUDGE HASSAN:   No corrections, all right, now confirm all that to be true 

and correct? 45 
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MS COOK:   Yes. 

 

JUDGE HASSAN:   All right, well now you are free to speak by way of 

summary to both documents. 

 5 

MS COOK:   Thank you, sir.  I just thought it was very important to bring to 

the Panel’s attention the background to the current rural provisions in 

the Banks Peninsula District Plan and that is what I have summarised in 

my evidence and that work from the Environment Court; it was a very 

extensive process and I was closely involved with that process so in 10 

terms of what is now in the revised proposal, we are very satisfied with 

what is now proposed in that smaller lots between four and 40 hectares 

will be able to be subdivided as a discretionary activity as is the case in 

the current Banks Peninsula Plan and we think that that is still 

appropriate; there are opportunities there for people to undertake 15 

conservation activities and other public benefits when they do that.  I 

suppose I would say some of my best friends on four hectare plus lots, 

they are important contributors to the community as opposed to perhaps 

some of the smaller blocks which tend to be for holiday home 

activities.  We want rural residents and people that take part in the 20 

community. 

 

 I think that what is now being proposed is a vast improvement on what 

was notified and particularly it reduces complexity what the various 

stages seem to me to become more and more complicated and I am 25 

reasonably okay with the current plan and also what is being proposed 

but I found them extremely complex and difficult so what is there now 

I think is a great improvement.  

 

 It does do away with the opportunity to create a one hectare site with a 30 

three hectare minimum balance and I think that that is actually a good 

move; we can still provide for that on larger sites which was the 

intention to provide for farmers. 

 

 So just in relation to the identified building area, I would also say that 35 

those concerns are largely met by that change to the lot size provisions.  

There are some changes I would still like to see in the rural chapters as 

a result of that so I will be addressing you about that at that stage. 

 

 What we would really like to request now is simply that the matter of 40 

location of buildings is something that is simply mentioned in the 

matters for discretion.  I think Ms Hogan, this morning, in her evidence 

she said that they are covered in A and B.  I do not think they quite are 

because they address residential units and identified building areas.  

What I am referring to there is it the assessment matter 6D in 8.2.4.1 is 45 

about the visual impact of buildings development and associated works 
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and the extent to which additional restrictions on scale and design of 

buildings are necessary and I would like the word “location” added in 

there because I think that location is the key factor in the visual impact 

of buildings and that is not going to be controlled only by development 

standards. 5 

 

JUDGE HASSAN:   So that was 8.2.4.1?  I’ve got to find your way around this 

document.   

 

  [3.40 pm] 10 

 

MS COOK:   6. 

 

JUDGE HASSAN:   No 6. 

 15 

MS COOK:   It is called additional matters for allotment size and dimension 

Rural zone. 

 

JUDGE HASSAN:   Okay, I have found that page and can you please go back 

through the point you were just making. 20 

 

MS COOK:   So I am referring to D there which says “The visual impact of 

buildings development and associated works and the extent to which 

additional restrictions on scale and design of buildings are necessary”.  

I consider that that should say “…additional restrictions on location, 25 

scale and design of buildings”. 

 

JUDGE HASSAN:   Oh, I see. 

 

MS COOK:   And I think that means that when you come to assess some of 30 

those smaller sites that have been proposed for subdivision it is 

something that can be taken into account. 

 

JUDGE HASSAN:   Yes. 

 35 

MS COOK:  And particularly I did listen with interest to questions this 

morning I believe about what is coming through in stage 3 for 

landscaping coastal and natural character and we are still concerned 

that that is not proposing any additional restrictions on subdivision and 

we have submitted on that in stage 3.  We had been led to believe that 40 

that would be a stage 3 matter and there is no changes proposed so I am 

not sure whether there will be scope to address that in the next stage but 

- - - 

 

JUDGE HASSAN:   Well, perhaps I will put one question to you. 45 
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MS COOK:   Yes, okay, thank you, sir. 

 

JUDGE HASSAN:   And that is in the discussion this morning one of the 

matters that was discussed was the question of the timing of this 

decision versus related matters in stage 3.  Now one matter concerned 5 

Papakainga but coming back to this matter, do you do and fellow 

submitters have any view about whether the timing is best to be done in 

two steps or whether this decision on this matter should be held over 

until those other matters are heard? 

 10 

MS COOK:   Well, I think there are still some outstanding questions in relation 

to subdivision for the landscape, the outstanding natural landscape and 

coastal natural character areas.  So certainly what is proposed now is 

very different from what we currently have in the Banks Peninsula 

plan.  So it might be a good idea to do that. 15 

 

JUDGE HASSAN:   One other thing which we need to turn our minds to is that 

one of the requirements of the Order in Council in making a decision 

when we make a decision, is to decide how much of the existing plan 

should be kept alive until a later stage in our inquiry or so forth or 20 

superseded by what we decide.  So do you have any comment on that? 

 

MS COOK:   Well, I think Banks Peninsula is perhaps in a different situation 

from the city because of the much lower impact of the earthquakes so 

much less urgency to review the Banks Peninsula parts of the plan I 25 

think and particularly the rural parts which have been through an 

extensive public process not so very long ago.  So I don’t think there is 

an urgency to review those provisions but there certainly might be for 

the city rural areas, I can’t comment on that really. 

 30 

JUDGE HASSAN:   Mr Laing, I am wondering whether you were able to take 

instructions through your junior of Mr Long about the suggestion made 

about paragraph D of item 6 additional matters, allotment size and 

dimension Rural zones and the suggestion Ms Cook has made to us that 

the word “location” be added to the phrase and the extent to which 35 

additional restrictions on scale and design, and she has suggested 

location be added there. 

 

MR LAING:   I think I would need to talk to Ms Hogan about it. 

 40 

JUDGE HASSAN:   Oh, Ms Hogan, that is right. 

 

MR LAING:   Because she is the one who is really, but I can do it overnight. 
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JUDGE HASSAN:   Yes.  All right, that is fine, I don’t want to put you on the 

stop.  No, that is absolutely fine, all right.  Is there anything else in your 

summary? 

 

MS COOK:   I passed by my point 3, and Ms Hogan may have covered it this 5 

morning, but I just have picked up in the revised proposal, that is the 

21 October one, as a consequence of her rebuttal evidence that, and so I 

outline there that 8.2.2.1C6 in that relevant standard there E, there is a 

section there that should be deleted.  Now that refers to the provision in 

discretionary activities for the one hectare plus three hectare minimum 10 

balance provision which has now all been deleted.  Mr Long might 

have covered it. 

 

  [3.45 pm] 

 15 

MS DAWSON:  Do you have this one from Mr Long, where it has got long 

yellow fine lines in it? 

 

MS COOK:   I am not sure that I have. 

 20 

MS DAWSON:   You may not it was handed out first thing this morning.  It 

picked up on that one. 

 

MS COOK:   Thank you.  I thought it might yes, so I guess it is just to reiterate 

that last point that in relation to visual impact it seems to me that if you 25 

are going to consider additional restrictions on scale and design of 

buildings you ought to also be considering their location. 

 

JUDGE HASSAN:  All right. Okay, does that complete your summary?  Thank 

you very much, Ms Cook, we will just see if there are any questions.  30 

Just a general observation I must say it is pretty impressive that you 

have been able to keep in close touch with this process and it helps us 

to have an informed resident view on these sorts of things, however 

hard that has been for you. 

 35 

MS COOK:   Thank you for that, a bit more to come yet. 

 

JUDGE HASSAN:   Yes, Mr Willis? 

 

MR WILLIS:   I just have one you may be able to help me with, Ms Cook, I 40 

suspect you can.  I am just intrigued to know, the changes you seek to 

the matter of discretion, does it have a parallel in the current operative 

replacement district plan? 

 

MS COOK:   Well yes it does and I think that is in my evidence.  The building 45 

platform rule it is called in that plan requires that any building is 
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located on an identified building platform, where you have got a newly 

created site. 

 

MR WILLIS:   Yes. 

 5 

MS COOK:  So it is quite a lot more restrictive than what is now being 

proposed, and the idea was that at the time of subdivision that created a 

whole new development expectation which wasn’t just about a 

residential unit but also about other buildings, and in fact often what 

first happens when somebody buys a new site is they put up a great big 10 

shed for all their stuff and then they camp in there while they are 

thinking about building their new house, and when the money runs out 

to do that they sometimes live in the shed for quite a long time or 

actually forever. 

 15 

MR WILLIS:   Yes, yes.  And so would you know in that case, would you have 

a view about the effectiveness of that provision? 

 

MS COOK:   I think that it has been a good provision because it makes people 

think at subdivision of those smaller sites as to what might be going 20 

there, rather than just saying it is just relying on that that doesn’t have 

any effect.  It does, and quite large farm buildings are permitted activity 

in the zone.  So it prevents neighbours from a surprise really of, well 

we supported your subdivision, now you have put this great big thing in 

front of my view. 25 

 

MR WILLIS:   Thank you very much. 

 

MS COOK:   Thank you. 

 30 

JUDGE HASSAN:   Mr Neill? 

 

MR NEILL:   No questions. 

 

JUDGE HASSAN:   Ms Dawson? 35 

 

MS DAWSON:   I don’t have any questions, I just want to say thank you also 

for the helpfulness of your original evidence. 

 

MS COOK:   Thank you. 40 

 

MS DAWSON:   And for reaching the agreement you have with the Council 

and the flexibility with which you have done that. And the only 

question I was going to ask you was would it help to add the word 

“location” into D which is exactly what you have suggested as well, so 45 

that was helpful, thank you. 
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MS COOK:  Thank you for your comments, yes, my job has been very 

complex and I try to pay attention to detail but I appreciate that it is 

nothing like what you have to deal with throughout this whole process. 

 5 

JUDGE HASSAN:  Yes.  Well you have heard Mr Laing say that he would 

confer with his client, the relevant expert for the Council and be able to 

express a view on matters on behalf of the Council in light of that.  So I 

will ask the Secretariat to inform you of that as best way possible, it 

may be on the transcript, it may be – whichever way we can provide 10 

that information to you.  So you will get that in due course. 

 

 Thank you very much for your help. 

 

MS COOK:   Thank you. 15 

 

MR LAING:   Your Honour, before Ms Cook is excused, did you give this an 

exhibit - - - 

 

JUDGE HASSAN:   Thanks, Mr Laing, yes I should do that, we will call that 20 

Exhibit E. 

 

EXHIBIT #E – CORRECTION OF EVIDENCE OF J COOK DATED 14 

OCTOBER 2015 

 25 

JUDGE HASSAN:   All right, Ms Cook, you are free to go. 

 

MS COOK:   Thank you. 

 

<THE WITNESS WITHDREW [3.49 pm] 30 

 

JUDGE HASSAN:   All right, thank you.  Now is Ms Thompson here?  All 

right Ms Thompson, so we will just get ourselves organised for you 

now.  All right, Ms Thompson, just make your way to a microphone 

and once you have got your papers ready you are free to – have you got 35 

a microphone in front of you there? 

 

  [3.50 pm] 

 

MR THOMPSON:   Yes, I have.  Is that working? 40 

 

JUDGE HASSAN:   Yes, it seems to be working.  So you can speak to the 

submission.   

 

MR THOMPSON:   Well thank you very much for having me here today. I am 45 

representing the Rod Donald Banks Peninsula Trust which has made 
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submissions on a number of matters, and I wanted to use this 

opportunity just very briefly to introduce the Trust to the Panel.   

 

 The Trust is a Christchurch City Council controlled organisation.  It is 

a charitable trust, it is working towards the sustainable management 5 

and conservation on Banks Peninsula, with a particular interest in 

increased public walking access, improved biodiversity protection, 

knowledge about those things and about culture and heritage on Banks 

Peninsula, and working in partnership with other organisations. 

 10 

 We have had a particular focus on improving public walking and 

walking tracks on Banks Peninsula.  We have released this book with 

all the walking tracks on the Peninsula in it.  I am happy to leave some 

copies with the Panel if that would be helpful for you.   

 15 

 And we have also been very supportive of the Christchurch City 

Council’s Public Open Space Strategy which was developed and 

adopted by the Council just before the first of the Canterbury 

earthquakes. 

 20 

 So the Council itself really has been so busy with earthquake recovery 

and earthquake matters that it really probably hasn’t had the time that it 

would have had to start working on promoting and improving walking 

on Banks Peninsula, so the Trust has been able to pick that up and we 

are pleased with the decisions that have been made by the Panel.  So 25 

one of those is the decision that – well, not by the Panel, but by the 

Council, in their revised proposal – that the Public Open Space Strategy 

itself be recognised in this new district plan.   

 

 We have had problems to date with, for example, trying to work on the 30 

Lyttelton Head to Head walkway which is in the Public Open Space 

Strategy, a property coming up for subdivision, the ideal opportunity to 

then take a walkway at that point, but it not being a matter that the 

planners could take into account.  So we think this will be a big step 

forward. 35 

 

 The Trust has also been involved with creating a new tramping hut on 

Banks Peninsula – we are going to formally open that at the weekend, 

and our resource consent, it was an existing building, required a non-

complying resource consent in order to change an existing little bach 40 

into a tramping hut for nine people to stay in.  So we are also pleased to 

see that there is more recognition in what the Council is proposing now 

for activities like tramping huts, so that these sort of low impact 

activities which are for public benefit and which are in harmony with 

the environment, are actually easier to facilitate through the process.   45 
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 So really I am just here to say that we support the revised proposal by 

Christchurch City Council which recognises the Open Space Strategy, 

it has brought in our tramping huts, and it also recognises the 

opportunity that subdivision can play at the time of subdivision to 

promote both conservation activities and also these low impact 5 

recreation activities. 

 

 So that is all I really wanted to say.  Thank you very much.   

 

JUDGE HASSAN:  All right, well thank you, Ms Thompson, I will see if there 10 

are questions from Panel members.  Mr Willis? 

 

MR WILLIS:   No, thank you.   

 

JUDGE HASSAN:   Mr Neill? 15 

 

MR NEILL:   Just an observation – did you find the document easy to read, 

having regard to your submission, you have made some suggestions 

including the ability to go more quickly to bits and pieces. 

 20 

MR THOMPSON:   No, I think we found the document extremely difficult to 

read and the maps very difficult, and slightly I think off the topic of this 

hearing, but the SES map is really quite a concern as well – the Trust 

owns a property that is covered by an SES but you couldn’t really tell 

where it was with the maps that were given to us, and it cuts part the 25 

way across the property.  So really when it came down to it, it wasn’t 

clear where you could do what on your property.   

 

 So we found it very difficult, and I would like to add my thanks to Jan 

Cook to your thanks, because she has also been our consultant towards 30 

the Trust, and without her I don’t think I could have coped with this 

process and the thousands of emails and things that I have been 

receiving.  I have really had to rely on Jan to keep me informed as to 

which of those emails were relevant and where action was needed and 

where it wasn’t, and I am aware of a number of individual submitters 35 

who have said that they just had to drop out of this process because 

they can’t cope with it.   

 

 So no, a very difficult process I think. 

 40 

MR NEILL:   Thank you. 

 

MR THOMPSON:   A very difficult document. 

 

MR NEILL:   Yes, thank you. 45 
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JUDGE HASSAN:   Ms Dawson? 

 

MS DAWSON:   No.   

 

JUDGE HASSAN:   Of course, sorry.  I had forgotten that.  Well thank you 5 

very much, Ms Thompson, I appreciate that.  

 

MR THOMPSON:   Thank you. 

 

<THE WITNESS WITHDREW [3.55 pm] 10 

 

JUDGE HASSAN:   Now, counsel, I realise I have taken you right through the 

afternoon adjournment.  Just, perhaps just a rain check first because, do 

we have Mr Stockman here? 

 15 

MS……….:   They are excused. 

 

JUDGE HASSAN:  They are excused, they are too, well, in fact that, the bonus 

is that it would appear to be the business for the day.  I do not know if 

there I anything further.  We have not got anyone coming through from 20 

tomorrow?  All right, okay, Mr Laing is there anything further you 

wanted to add before we recess till tomorrow? 

 

MR LAING:  I don’t think so, your Honour.  I have tracked down the reference 

to ECP34 enforcement of regulation, but I will, 17 of the electricity 25 

safety regulations, but I’ll put that in my closing. 

 

JUDGE HASSAN:   Yes. 

 

MR LAING:   But I can say it is, there is a means of enforcement, but it is a 30 

prosecution. 

 

JUDGE HASSAN:   Yes, okay. 

 

MR LAING:   In terms of timing, we’re obviously making good time. 35 

 

JUDGE HASSAN:   Yes. 

 

MR LAING:   I’m very conscious about closing, and the need to do quite a lot 

of work to incorporate a lot of amendments and check them.  I am 40 

wondering whether there will be any indulgence at all, I think we’re, 

goes beyond five o’clock tomorrow. 

 

JUDGE HASSAN:   I think we can, actually just thinking about that, I wonder 

whether, given the nature of this, it is a relatively focussed and 45 

somewhat technical topic, that sometimes require your concentration 
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on the words, whether a more constructive approach might be for the 

Council to be able to circulate an updated version of its provisions as a 

first step, for that to be circulated amongst parties for then written 

closings to come in, unless there was any particular points in closing 

that you wanted to address orally on, I wondered whether we could do 5 

it by way of a stepped approach to written closing, starting with the 

written document updated, then for other parties to present any closings 

they wished and then the Council to come in finally. 

 

MR LAING:   Then the Council replies. 10 

 

JUDGE HASSAN:   Yes. 

 

MR LAING:   I think that would be very appropriate, your Honour. 

 15 

JUDGE HASSAN:   All right. 

 

MR LAING:   And that gives, that means everyone knows what’s been 

changed and no surprises. 

 20 

JUDGE HASSAN:   Yes, well perhaps just give some thought to the timetable 

for tomorrow and just indicate what directions should issue on that. 

 

MR LAING:   Also too I have spoken to other counsel concerning the issue 

about Papakainga Zone issues- - - 25 

 

JUDGE HASSAN:   Yes. 

 

MR LAING:   And I need to talk to Mr Matheson further, but subject to that it 

is likely that there will be a joint memorandum filed on that topic. 30 

 

JUDGE HASSAN:   That would be helpful given the limited submitter interest 

on it. 

 

MR LAING:   That could be done quite quickly, sir. 35 

 

JUDGE HASSAN:   Yes, all right.  Well thank you very much everyone for 

your help, we will see you tomorrow at ten.  Just a minute, sorry. 

 

MR NEILL:   Can I just ask, sir, through you, we have what’s called the 40 

Crown’s track change document and if you’re going to producing a 

new document, one presumes that you will have an opportunity to 

decide whether to incorporate or not incorporate some of these word 

changes which they’ve made.  I’m, in order that we can follow it, 

because you either will take it in full or in part, but I’ve had a quick 45 

read of it and some of those changes appear to be appropriate, and so 
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I’m trying to figure out how you’re going to have a document that we 

understand is partly your document, partly the CCC’s document with 

the changes that we’ve been talking about today. 

 

JUDGE HASSAN:   Well perhaps the, perhaps give some thought to that, but it 5 

may be that overnight you can confer with Mr Radich and then decide 

how best to formulate that so we follow it through. 

 

MR LAING:   Yes, I hope to have some- - - 

 10 

JUDGE HASSAN:   Ultimately - - - 

 

MR LAING:   - - -everyone can, knows what’s Crown and what’s in re-

drafting. 

 15 

JUDGE HASSAN:   Yes, I mean, think of a way by which we can just follow 

the paper- - - 

 

MR LAING:   There will be a way through that, I’m sure. 

 20 

JUDGE HASSAN:   All right. 

 

MR NEILL:   With page numbering if we could, sir. 

 

MR LAING:   Page numbering, yes. 25 

 

JUDGE HASSAN:   All right, well thank you very much everyone. 

 

MATTER ADJOURNED AT 3.59 PM UNTIL 

TUESDAY, 3 NOVEMBER 2015 30 


