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MAY IT PLEASE THE PANEL: 

INTRODUCTION 

1 The Ministry of Education has issued Notices of Requirement (“NOR”) 

in respect of a number of state integrated schools in Christchurch, 

including Hillview Christian School in St Martins.  These legal 

submissions are made on behalf of the four submitters who live on St 

Martins Road (“the Submitters”) next to that school, and address the 

following issues: 

(a) Background to these submissions; 

(b) The Ministry’s “like for like” approach to the NOR; 

(c) The relevant legal tests for assessment of the NOR; and 

(d) Other relevant matters. 

BACKGROUND 

2 The School is surrounded on three sides by residentially zoned and 

developed land, including the land owned by the Submitters1. 

3 Although there are no immediate plans for further development of the 

School, a lot can change over time.  The School has grown from just 

84 students in 1995 to 520 students, a roll that sits just below the 

current roll cap of 570 students.  It has an enrolment scheme which 

covers a very large part of Christchurch (extending to Shirley and 

New Brighton in the north, Sumner in the east, Lyttelton in the west 

and Hoon Hay to the south), and a waiting list.  The NOR states that 

the school is likely to seek an expansion of the roll in the longer term. 

4 The School could also decide to re-develop its site at any time, 

irrespective of the size of its roll. 

The NOR as Notified 

5 As notified, the NOR did not include any conditions.  The Submitters 

sought that conditions be imposed addressing built form, noise and 

traffic effects.   

                                       
1 See Appendix C to the evidence of Ranui Calman dated 25 November 2015 
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6 The Ministry agreed at mediation to a recession plane condition and a 

condition requiring any new buildings to be set back at least 6m from 

the submitter’s boundaries.  The Submitters are no longer seeking a 

traffic condition.  Therefore the only live issue remaining between the 

parties is whether the designation should also include a 

condition limiting the level of noise (from activities other than 

children playing) on the School site. 

7 The Submitters seek that if the NOR is approved, the following noise 

condition be imposed: 

Noise from the operation of the primary school shall not exceed the 

following limits when measured at or beyond the boundary of any site 

zoned for residential purposes:  

DAY  TIME  NOISE LEVEL 

    (Leq) dBA LMax 

Mon - Sun 7.00am - 10.00pm 50 75dBA  

Mon - Sun 10.00pm - 7.00am 40 65dBA 

Except that these noise levels shall not apply to noise from outdoor 

school activities occurring between 0800 and 1800 hours Monday to 

Saturday2.  

8 This condition (along with the recession plane and setback conditions 

already agreed to by the Ministry) is necessary to ensure that the 

effects of the designation are avoided, remedied or mitigated, as 

required by s171 of the Act.  For the avoidance of doubt, the 

Submitter’s concerns have nothing to do with the tenure of the 

School, which is irrelevant for resource management purposes.  The 

issue is effects, and the inadequacy of the assessment of effects in 

the NOR. 

“LIKE FOR LIKE” 

9 The Ministry’s position is that from a policy perspective, schools 

should not be subject to conditions unless they can be justified in the 

circumstances of each site.  Mr Nixon’s general thesis is that because 

existing state schools under the PRDP are not subject to conditions, 

                                       
2 Consistent with the permitted activity noise standard in the PRDP (6.1.4.1.1.1) 
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“on a like for like basis, SIS should not be subject to any conditions 

either”3.   

10 Mr Nixon is in fact wrong about there being no conditions on existing 

state schools in Christchurch, an error which he acknowledges in his 

rebuttal evidence4.   

11 Several State schools in Christchurch are subject to conditions and 

the designations for Halswell West and Prestons schools, which have 

recently been confirmed by the Ministry, are subject to detailed 

conditions5 including noise conditions.  The conditions in respect of 

the Halswell West and Prestons designations limit noise on those 

sites6 to the following levels: 

 

DAY TIME  NOISE LEVEL 

   (Leq) dBA LMax  

Mon - Sun 7.00am - 10.00pm  55 75dBA  

Mon - Sun 10.00pm - 7.00am  45 75dBA 

12 The Ministry’s “like for like” argument also ignores the fact that the 

Ministry has agreed to generic conditions on all its 403 designations 

for schools and early childhood centres in Auckland which include the 

following condition: 

The operation of the school shall comply with the following noise limits 

at the boundary of any site zoned primarily for a residential purpose, 

or in the case of a rural zone, at a point 20m from the facade of any 

dwelling, or the site boundary, whichever is closest to the dwelling: 

DAYTIME 
NOISE LEVEL 

(LEQ) DBA 

Mon – Sun, 7.00am – 10.00pm 55 

Mon – Sun, 10.00pm – 7.00am  45 

                                       
3 Statement of Evidence of Robert Nixon dated 17 November 2015 at paragraphs 12, 15, 20, 
38, 84, 91, 104  
4 Statement of Rebuttal Evidence of Robert Nixon dated 3 December 2015 at paragraph 27 
5 Copies of the entire set of conditions for each of those designations are attached to these 
legal submissions. 
6 Excluding noise from outdoor school or early childhood education centre activities occurring 

between 0800 and 1800 hours Monday to Saturday. 

http://unitaryplan.aucklandcouncil.govt.nz/Pages/Plan/Book.aspx?exhibit=PAUPSept13
http://unitaryplan.aucklandcouncil.govt.nz/Pages/Plan/Book.aspx?exhibit=PAUPSept13


4 
 

These noise levels shall not apply to noise from standard school 

outdoor recreational activities occurring between 0800 and 1800 

hours Monday to Saturday. 

Noise levels shall be measured and assessed in accordance with NZS 

6801: 2008 “Measurement of Environmental Sound” and NZS 

6802:2008 “Environmental Noise”. 

13 The Leq limits in the Prestons and Halswell West designations are the 

same as the standard conditions for designations in the Proposed 

Auckland Unitary Plan (PAUP).  The PAUP conditions do not include an 

LMax limit.  

14 The noise conditions on the Auckland, Prestons and Halswell West 

designations allow noise levels which are slightly higher than the 

condition sought by the Submitters.  However presumably this was on 

the basis of expert technical acoustic advice called by the Ministry in 

relation to those designations.  

15 Mr Nixon is opposed to any noise condition on the Hillview Christian 

School designation on the basis of his “like for like” thesis7.   

THE LEGAL TEST FOR NORs 

16 Section 171(1) of the RMA requires that when considering a 

requirement and any submissions received, you must (subject to Part 

2) consider the effects on the environment of allowing the 

requirement, having particular regard to a list of matters including:  

(a) Any relevant provisions of an NPS, RPS, a plan or proposed 

plan; 

(b) Whether the work and designation are reasonably necessary for 

achieving the objectives of the requiring authority for which the 

designation is sought; and 

(c) Any other matter you consider reasonably necessary in order to 

make a recommendation on the requirement. 

  

                                       
7 Statement of Rebuttal Evidence of Robert Charles Nixon dated 3 December 2015 at 
paragraph 69 
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Effects on the Environment 

17 Under s171(1), you must consider the effects on the environment of 

allowing “the requirement”.  There are two aspects that must be 

considered:  

(a) the nature/scale of the activities to be authorised by the 

designation; and  

(b) the receiving environment. 

18 A copy of the NOR is attached to Ms Calman’s evidence.  The NOR 

does not describe or assess the nature or scale of the activities that 

could occur under the designation.  It makes passing reference to 

schools (by their nature) being surrounded by residential activities 

and simply states that “noise levels are not expected to change 

beyond existing noise levels”.  Existing noise levels have not been 

measured. 

19 Mr Nixon argues that that there is no evidence the that state schools 

which are not subject to conditions have caused significant adverse 

effects on the environment, and there is no evidence that SIS cause 

adverse effects on their neighbours that are greater than state 

schools8, and therefore that there is no evidence that conditions are 

required on the new NORs.  However it is for the Ministry to 

demonstrate that the effects of each designation are acceptable.   

20 Ms Dixon refers in her evidence9 to the traffic issues at Middleton 

Grange School.  Yet those issues are not mentioned at all in the NOR 

in relation to that school.  The assessment of traffic effects in the NOR 

for Middleton Grange School is limited to a description of the roads in 

the area and the number of car parks.  There is no reference to or 

assessment of the number of vehicle movements generated by the 

school, and the effects of those movements on the environment. 

21 It would be a rare case (and indeed I could not find any reported 

cases) where the effects of activities authorised by a designation 

could be said to be avoided, remedied or mitigated without the need 

for conditions, particularly where the designated land is surrounded 

on three sides by a residential environment.   

                                       
8 Statement of Evidence of Robert Nixon dated 17 November 2015 at paragraph 14  
9 Evidence in Chief of Glenda Dixon dated 25 November 2015 at paragraph 7.14 
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“Reasonably necessary” 

22 All of the schools are existing and none propose additional building 

development at this stage10.  None of the NORs contain plans for the 

extension or alteration of buildings11.   

23 Therefore the issue arises as to whether the designations are 

reasonably necessary.  The “reasonably necessary” test is an 

objective one.  It falls between the subjective test of expediency or 

desirability at one end and absolute necessity at the other (Gavin 

Wallace v Auckland Council [2012] NZEnvC 120).   

24 It appears that the designation of Hillview Christian School would 

simply be expedient (to save time and cost) if/when development 

occurs in future.  Mr Nixon gives the example12 of Mairehau Catholic 

School being required to construct an acoustic fence around its 

boundary in order to avoid limited notification (to neighbours) of an 

application for resource consent.  In my view the requirement for such 

a fence is entirely appropriate if it is required to address effects on 

neighbours, and would not necessarily have been avoided if the school 

had been designated.   

25 The environmental outcome should not be any different just because 

a work is designated, rather than authorised by a resource consent.  

The acoustic fence example emphasises the importance of a noise 

condition on an NOR.  In the absence of any condition, the Ministry 

and the Council are forced to negotiate as to whether the noise effects 

of a work are acceptable in an OPW process, a process in which the 

Council is on the back foot and from which directly affected parties 

are excluded.   

26 In the absence of a condition, noise falls to be controlled under s16 of 

the Act which requires every occupier of land to adopt the best 

practicable option to ensure that the emission of noise from that land 

does not exceed a “reasonable” level, which is far from certain for all 

parties. 

  

                                       
10 Statement of Evidence of Robert Nixon dated 3 December 2015 at paragraph 21 
11 Statement of Evidence of Robert Nixon dated 3 December 2015 at paragraph 40 
12 Statement of Rebuttal Evidence of Robert Nixon dated 3 December 2015 at paragraph 35 
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ANY OTHER MATTER YOU CONSIDER REASONABLY NECESSARY  

Reliance on the OPW process 

27 The school zone provisions in the operative City Plan have been used 

by the Council as a general guide to the environmental outcomes 

expected for school activities, in assessing and making 

recommendations to the Ministry of Education on OPWs for 

developments at existing schools, and on NORs for new schools13.  

Therefore it is difficult to understand the Ministry’s opposition to the 

noise condition sought.   

28 Ms Dixon has suggested that a condition be imposed requiring schools 

to consult on an OPW.  Mr Nixon does not support such a condition, 

even though he accepts that consultation is a matter of good practice 

for schools seeking NORs14.  I note that the Ministry did not undertake 

any consultation with the Submitters in relation to the Hillview 

Christian School NOR, even though Mr Nixon lodged the NOR with the 

Council.   

29 The Submitters are concerned that any consultation which the School 

may be required to undertake will not be meaningful, a concern which 

in my submission is justified given the School’s lack of consultation in 

with directly affected neighbours to date and its general opposition to 

conditions, including a consultation condition.  Therefore the 

Submitters’ strong preference is that a noise condition be imposed 

which provides certainty for all parties, particularly given the 

inadequacy of the assessment of effects in the NOR. 

Alternatives 

30 Mr Nixon is of the view that requiring full compliance with the 

permitted activity standards would render the designation “effectively 

meaningless”15.  However these Submitters are not seeking full 

compliance with all of those standards.  The noise condition is the 

only issue remaining between the parties and is necessary to ensure 

any adverse effects of noise are avoided, remedied or mitigated, 

especially given: 

                                       
13 Evidence in Chief of Glenda Dixon dated 25 November 2015 at paragraph 4.2 
14 Statement of Rebuttal Evidence of Robert Nixon dated 3 December 2015 at paragraphs 10 
and 31 
15 Statement of Evidence of Robert Nixon dated 17 November 2015 at paragraph 81 
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(a) the lack of any firm proposals for future development on the 

site; 

(b) the lack of assessment of the potential effects arising from such 

development; 

(c) submitters cannot become involved in the OPW process; 

(d) the requirement for an OPW may be waived by Council. 

31 If the Ministry did not wish to comply with the noise condition, it could 

either apply to alter the condition in the future (once it has actual 

plans for development that can be assessed) or apply for a resource 

consent for the relevant work(s). 

CONCLUSION 

32 While the Ministry may consider the designation of Hillview Christian 

to be expedient, there are currently no plans for new or additional 

building development and the Ministry has not demonstrated that if 

such development occurs, the noise effects of that development on 

adjoining residential neighbours will be avoided, remedied or 

mitigated.   

33 The Ministry has accepted that the Submitters’ concerns in relation to 

potential built form effects are justified, by agreeing to setback and 

recession plane conditions.  The Submitters’ concerns in relation noise 

are equally valid. 

 

DATED this 16th day of December 2015 

 

        

Hannah Marks 

Counsel for the Submitters 
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Conditions to Halswell West School: 

Design Principles and Built Form 

1. The Ministry will design and build in accordance with The Ministry of 

Education Development Compliance Framework, 2013 which aligns 

the school build with the relevant principles of the National Guidelines 

for Crime Prevention through Environmental Design, 2005 and the 

Green Star Rating Tool. The Development Compliance Framework 

underpins the Ministry's responsibilities under the National 

Educational Guidelines, defined by section 60a of the Education Act 

1989, to ensure school property nationally is fit for purpose and 

aligned with the Ministry's Policy Framework related to the 

establishing of a new school. 

2. Buildings shall not project beyond a building envelope constructed by 

recession planes from points 2.3 metres above boundaries with other 

sites as shown in Part 2, Appendix 1, Diagram C of the Christchurch 

City Plan (as at the date of confirmation of the designation). 

Parking and Loading. 

3. For the primary school and early childhood education centre, on-site 

car parking/loading shall be provided at the rate of: 

 2.5 car parks per classroom or classroom equivalent (to be 

allocated as visitor parking), plus 

 1 car park per 25 pupils (to be allocated for staff parking), plus 

 1 99% car loading bay (or pick-up / drop-off bay) per 100 pupils. 

Except that these requirements shall not apply where the Council 

accepts, on the basis of a specifically commissioned parking study and 

School Travel Plan by an appropriately qualified engineer and/or 

transportation planner, that a lesser level of provision is appropriate. 

Noise 

4. The operation of the facilities shall comply with the following noise 

limits at the boundary of any site zoned primarily for a residential 

purpose, or in the case of a rural zone, at a point 20m from the 

facade of any dwelling, or the site boundary, whichever is closest to 

the dwelling: 

DAY   TIME   NOISE LEVEL 

     (Leq) dBA LMax 

  

 Mon - Sun  7.00am - 10.00pm (0700-2200)  55 75dBA  

 Mon - Sun  10.00pm - 7.00am (2200-0700)  45  75dBA 
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Except that these noise levels shall not apply to noise from outdoor 

school or early childhood education centre activities occurring 

between 0800 and 1800 hours Monday to Saturday. 

Noise levels shall be measured and assessed in accordance with NZS 

6801:2008 “Measurement of Environmental Sound” and NZS 

6802:2008 “Environmental Noise”. 

5. Noise from construction shall not exceed the limits recommended in, 

and shall be measured in accordance with, New Zealand Standard 

NZS 6803:1999 “Acoustics - Construction Noise”. 

Advice Notes: 

1. School Travel Plan: Prior to the opening of the school, the requiring 

authority is encouraged to, either directly or through the School Board 

of Trustees, develop a School Travel Plan (STP) which provides 

specifically for measures to reduce vehicle dependence, including 

walking school buses, carpooling, the encouragement of the use of 

public transport, the use of remote pick up/drop off locations if 

appropriate, and the encouragement of walking and cycling. Any such 

Plan should be developed in consultation with Christchurch City 

Council and should be reviewed at the time of submitting each 

subsequent outline plan relating to increased student capacity. 

2. Accidental Discovery: Should any archaeological material or sites be 

discovered during the course of work on the site, work in that area of 

the site shall stop immediately and the appropriate agencies including 

the New Zealand Historic Places Trust and the Manawhenua shall be 

contacted immediately. 
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Conditions to Prestons School:  

Built Form  

1. Any new building or building extension (excluding goal posts, 

chimneys/flues, aerials and other such plant) shall comply with the 

height in relation to boundary controls from any adjoining residentially 

zoned land.  

2. The minimum building setback from the Te Korari School road 

boundary shall be 10 metres.  

Noise  

3. Noise from the operation of the primary school and early childhood 

education centre facilities shall not exceed the following limits when 

measured at or beyond the boundary of any other site zoned for 

residential or rural purposes:  

DAY  

  

TIME  

  

NOISE LEVEL  

  

   (Leq) dBA  LMax  

Mon - Sun  7.00am - 10.00pm (0700-2200)  55  75dBA  

Mon - Sun  10.00pm - 7.00am (2200-0700)  45  75dBA  

Except that these noise levels shall not apply to noise from outdoor 

school or early childhood education centre activities occurring 

between 0800 and 1800 hours Monday to Saturday.  

Noise levels shall be measured and assessed in accordance with NZS 

6801:2008. 

4. Noise from construction shall not exceed the limits recommended in, 

and shall be measured in accordance with, New Zealand Standard 

NZS 6803:1999 “Acoustics - Construction Noise”.  

Traffic  

5. For the primary school and early childhood education centre, on-site 

car parking shall be provided at the rate of:  

 2.5 car parks per new classroom or classroom equivalent (to be 

allocated as visitor parking), plus  

 1 car park per 25 pupils (to be allocated for staff parking), plus  

 1 99% car loading bay (or pick-up/drop-off bay) per 100 pupils.  

Except that these requirements shall not apply where the Council 

accepts, on the basis of a specifically commissioned parking study and 
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School Travel Plan by an appropriately qualified engineer and/or 

transportation planner, that a lesser level of provision is appropriate.  

School Travel Plan  

6. Prior to the opening of the school the requiring authority, either 

directly or through the School Board of Trustees, will develop a Travel 

Plan which provides specifically for measures to reduce vehicle 

dependence, including walking school buses, car pooling, the 

encouragement of the use of public transport, the use of remote pick 

up/drop off locations if appropriate, and the encouragement of 

walking and cycling.  

This Plan is to be developed in consultation with Christchurch City 

Council and be reviewed at the time of submitting each subsequent 

Outline Plan relating to increased student capacity.  

Construction  

7. A Construction Management Plan shall be prepared and submitted 

with any Outline Plan for major site works, and the purpose of the 

Construction Management Plan shall be to set out the practices and 

procedures to be adopted to ensure compliance with conditions on the 

designation and otherwise to minimise the effects of construction 

activities on the surrounding properties. 


