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MAY IT PLEASE THE PANEL: 

BACKGROUND 

1 These opening legal submissions are filed on behalf of Carter Group 

Limited (CGL) (Submitter 3602 and Further Submitter 5062). 

2 CGL has made submissions and further submissions on all stages of 

the Replacement District Plan including with respect to the Central 

City Proposal. 

3 As has been detailed in the evidence and legal submissions filed on 

behalf of CGL in earlier hearings, and in particular, in the evidence 

filed by Mr Philip Carter for this hearing, CGL has a long history of 

investment and development in Christchurch.  

4 CGL’s interests in the Central City were significantly damaged in the 

Christchurch earthquakes with most of them, including 2 hotels, a 

cinema complex and numerous other commercial sites, completely 

destroyed. 

5 Since the earthquakes, CGL has been actively pursuing development 

options within the Central City  - both to replace those assets that 

were damaged and to build anew. Of particular note is the Crossing 

which forms a significant part of the Retail Precinct and which will 

take up most of the block bounded by Colombo Street, Cashel Mall, 

High Street and Lichfield Street.   

6 As set out in the evidence of Mr Carter for the Heritage Proposal, CGL 

also has an interest in the development of the Convention Centre and 

is the owner of a number of other sites within the Central City. 

CENTRAL CITY SUBMISSION 

7 CGL’s original submission sought a number of amendments to the 

provisions as notified. However, as with other Proposals which this 

Panel has heard, formal and informal mediation has resulted in a 

number of changes to the Proposal.   
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8 These changes, as shown in the Revised Proposal dated 26 January 

2016 and attached to Mr Stevenson’s Rebuttal evidence as Appendix 

A, address many of CGL’s concerns. 

9 In addition to those matters included in the Revised Proposal,  CGL 

also notes Mr Stevenson’s confirmation at the start of this hearing 

that he now recommends that the term “cultural elements” in the 

urban design assessment matters be amended to “natural, heritage 

or cultural assets” consistent with the decision on the Commercial 

Proposal and with Mr Phillip’s evidence.  

10 CGL has also determined that it no longer wishes to pursue a change 

in activity status for car parking which occupies more than 50% of 

the GLFA of a building and has prepared and lodged a Joint 

Memorandum of Counsel dated 11 February 2016 recording that.  

11 As such, the remaining issues in contention as between CGL and the 

Council/Crown are limited to: 

(a) The deletion of minimum net floor areas and outdoor living 

space requirements for residential units under Rule 15.8.2.1 

P13 (c-e); 

(b) The deletion or amendment of the active frontage requirements 

in Rule 15.8.2.1 P4- P12 and P14; and 

(c) The deletion of, or a reduction in, the 4m minimum ground 

floor height for buildings in accordance with Rule 15.8.3.5.   

12 Carter Group also seek amendments to policies 15.1.6.2 (Usability 

and Adaptability), 15.1.6.3 (Amenity) and 15.1.6.4 (Residential 

Intensification), consistent  with the above which are outlined in the 

evidence of Mr Phillips. 

13 Finally, although generally in agreement with Mr Stevenson’s 

recommendation on urban design certification, CGL does have some 

reservations with the wording of that provision which I will address 

you on later in these submissions.   
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LEGAL CONTEXT 

14 The legal context within which this plan review is taking place has 

been covered at length in these hearings, in particular as part of the 

legal submissions of a number of parties during the Strategic 

Directions hearing.  

15 Among a myriad of other higher order documents which you must 

give effect to, have regard to or ensure your decisions are not 

inconsistent with, the operation of Section 23(1) of the CER Act 

requires an assessment of consistency or otherwise in this instance 

with the provisions of Christchurch Central Recovery Plan (CCRP). 

16 This assessment is, of course, no different, to the assessment which 

you have already been required to undertake with respect to areas 

outside of the Central City – in those instances with reference to the 

Land Use Recovery Plan (LURP). 

17 As such, the decision of the Panel in the Strategic Directions and 

Strategic Outcomes Proposal provides useful guidance:  

“Even when the Replacement Plan is dealing with the same 

subject matter as provisions of the LURP, the Replacement Plan 

is not required to treat that subject matter in precisely the 

same way.  “Not inconsistent with” is a phrase that gives 

reasonable allowance for interpretation and judgment as 

to how it should be applied in the context.”1 

18 As set out in opening submissions of the Council with respect to the 

Strategic Directions Proposal,2 and as accepted by the Panel, the 

requirement to be “not inconsistent with” a statutory document is 

“usefully tested by asking: 

(a) Are the provisions… compatible with the provisions of the 

higher order documents? 

(b) Do the provisions alter the essential nature or character of what 

the higher order/recovery documents allow or provide for?”3 

                                       
1 Decision 1, “Strategic Directions and Strategic Outcomes (and Relevant Definitions)” at 61. 
2 Council’s opening submissions, 6.26. 
3 The Panel refers to the Council’s drawing from Re Canterbury Cricket Association [2013] 
NZEnvC 184, [51]-[52] for the first question, and Norwest Community Action Group Inc v 
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19 It therefore appears to be accepted by all parties that while the 

specific amendments to the District Plan set out in Appendix 1 to the 

CCRP represented the most appropriate methods chosen by the 

drafters at that time, some alteration could be made to those without 

rendering the provisions inconsistent.   

20 Certainly the CCRP itself seems to contemplate such an eventuality 

noting that: 

“It is recognised that recovery is a dynamic process and that as 

development proceeds there may be a requirement to make 

further refinements to the District Plan to ensure that the vision 

articulated in the Recovery Plan is appropriately achieved.” 4 

21 As you have heard in the evidence of witnesses for the Crown this 

has indeed been the case with several parts of the CCRP (for 

example residential, South Frame, East Frame) being reviewed and 

amended as more information becomes available. 

22 It is the submission of CGL that some further amendment is now 

required to the provisions before you to ensure the vision articulated 

in the CCRP has the best possible chance of being achieved. 

23 As set out in the evidence of Mr Carter, CGL has been at the 

forefront of utilising the provisions as set out in Appendix 1.  As an 

active central city developer it has experience with those provisions 

that work effectively towards achieving the vision in the CCRP and 

those that do not.  Where it has encountered ambiguity, uncertainty 

or a lack of utility in those provisions it has suggested amendment 

via its submissions on the Central City proposal. The Council has 

accepted the value in a number of those submission points.    

24 Those issues that remain, while not extensive, are nonetheless 

considered to be refinements to the Central City provisions that 

would better meet both the vision articulated in the CCRP and the 

Strategic Objectives.  The amendments are not considered to alter 

the essential nature of the CCRP nor “give rise to a risk of a 

materially different outcome”5 other than in positive way. 

                                                                                                     
Transpower New Zealand EnvC A113/01, 29 October 2001 paras [55]-[56] for the second 
question.  
4 Central City Recovery Plan, “Statutory Direction to Amend District Plan, Ngā Mana a Ture 
Kia Panoni I te Mahere ā Rohe”, page 103. 
5 Paragraph 3.10 of the Council’s opening legal submissions  
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OUTSTANDING SUBMISSION POINTS 

Rule 15.8.2.1 P13 - Residential floor areas and outdoor living space 

25 Minimum net floor areas for residential units and outdoor living space 

requirements are opposed by CGL on the basis that they are contrary 

to the Strategic Directions chapter, in particular objectives 3.3.1 and 

3.3.2; are not required to meet the vision for residential housing 

articulated in the CCRP and in fact may compromise achievement of 

that vision.  

26 As set out in the CCRP “a diverse residential population is essential to 

support business growth and development and create a high level of 

activity”6 in the Central City.  In developing District Plan provisions 

that “provide an environment within which the vision of the Recovery 

Plan can be realised”7  the Liveable City chapter articulates that  “the 

primary objective of the new Central City Residential Zone… is to 

balance the need for flexibility in the way that a range of housing 

types can be designed and built in the inner city, with the need to 

ensure the outcome (specifically the amenity) of such developments 

is sufficiently certain for current residents and to ensure that 

potential residents feel confident about moving into the area.”8 

27 As set out in the evidence of Mr Phillips, the Productivity Commission 

has recently referenced work undertaken by M R Cagney with respect 

to the impact of minimum apartment floor and balcony size 

requirements within the context of the Proposed Auckland Unitary 

Plan (Attachment 2 to the evidence of Mr Phillips).   

28 That assessment found that the impact of such rules was “likely to 

have a material upwards effect on the costs of small apartments” 

with an anticipated price increase of 25% - 50%.  The Report notes 

that, somewhat closer to home, the Queenstown Lakes District 

Council has found that an “8m2 balcony can add between $30,000 

and $40,000 to the cost of an apartment depending on structural 

approach.”9   

29 It is clear that in reaching a balance between providing for the 

flexibility that will enable a range of housing types to be developed 

                                       
6 Page 81, Christchurch Central Recovery Plan 
7 Page 16, Christchurch Central Recovery Plan – A Liveable City 
8 Page 16 – Christchurch Central Recovery Plan - A Liveable City,  
9 Page 104 New Zealand Productivity Commission, Using Land for Housing, September 2015  
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and protecting the amenity of residents, the drafters of the previous 

provisions did not have the benefit of the work undertaken by the 

Productivity Commission.   

30 Similarly, in “rolling over” such provisions into the Central City 

Proposal there is no evidence in the section 32 analysis that the costs 

of continuing to impose these restrictions was revisited or assessed 

by the Council.   

31 In my submission, that analysis is now available to you and as such 

it is open to you to reach an alternative decision on how best to 

achieve the appropriate balance desired by the CCRP.   

32 This does not, in my submission, necessarily mean finding in favour 

of flexibility or reduced cost at the expense of amenity.  As set out in 

the evidence of Mr Compton-Moen people who move into the Central 

City “often anticipate that they will live a different lifestyle than they 

may in the suburbs”10 and “where they do not have their own 

outdoor space they typically use public spaces to catch up with 

friends, socialise and exercise”, spaces which exist in the Central City 

and which would in his expert opinion benefit from greater use by 

nearby residents.     

33 In my submission, to form a view, based on the evidence before you, 

that minimum unit sizes and outdoor space requirements ought to be 

deleted, would not alter the essential nature of the CCRP nor 

undermine the outcomes sought by it.  It would however, on the 

assessment of the Productivity Commission and in the experience of 

other Councils, reduce the cost of residential units.  Moreover, on the 

evidence of Mr Compton-Moen it would provide greater flexibility and 

choice in housing options thus encouraging intensification and 

contributing positively to the aims of the CCRP and the Recovery 

Strategy.   

34 CGL’s alternative relief with respect to this matter is a reduction in 

the minimum floor area of 2 bedroom units from 70m2 to 60m2 to 

achieve consistency with the Panel’s decision on the Residential 

Proposal.  As set out in the evidence of Mr Philip Carter,  it is his firm 

view that the provisions relevant to the Central City must be 

rigorously scrutinised to ensure that they are no more onerous than 

                                       
10 Evidence of David Compton-Moen Paragraph 18 
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equivalent provisions outside of the Four Avenues.  It is his evidence 

that only by ensuring that the Central City is at least (if not more) 

permissive will the aim of a “distinctive, vibrant and prosperous 21st 

century city centre”11 be achieved.   

35 It is noted that Mr Gimblett for the Crown indicates that he is 

supportive of such a reduction to ensure consistency.  

Rule 15.8.2.1 P4 – P12 Active Frontages 

36 CGL also suggests deletion or amendment of the active frontage 

provisions on the basis that the activities listed as permitted are not 

the only activities that would meet the policy of pedestrian orientated 

activities fronting the street.   

37 Moreover, as set out in the evidence of Mr Phillips it is considered 

that “the Plan’s strategic and commercial objectives for encouraged 

innovation and choice, maximising opportunities for business 

activities to establish and prosper, and ensuring the Central City is 

the primary focal point for the city provide justification for relaxing 

this particular standard and providing greater flexibility to building 

owners or developers to secure such tenants from the widest pool 

possible.”12 

38 As articulated by Mr Phillips, the plan already contains other 

provisions that ensure the outcomes desired by the CCRP for a 

pedestrian oriented environment. As Mr Phillips points out, the urban 

design provisions provide, as a minimum, for the consideration of a 

building’s engagement with the street environment.  This is then 

supplemented by performance standards such as building setback 

and continuity, veranda requirements, sunlight and outlook to the 

street, height and road wall height and the location of carparking 

which all contribute to achievement of the policy. 

39 Mr Compton-Moen concurs stating that in his opinion it is not the 

activity within the building that is the key criteria to achieving a good 

design outcome but rather the bulk and location of the building and 

the location of matters such as carparking.  He opines that rules 

should allow for the greatest flexibility in the use of a new building 

and the re-use of existing buildings. 

                                       
11 Page 26 Christchurch Central Recovery Plan.  
12 Evidence of Jeremy Phillips paragraph 33 
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40 It is submitted that other objectives, policies and standards in the 

Replacement District Plan will ensure that the engagement of the 

building with the street will be adequately considered. Deletion of the 

standards will therefore meet the requirements of the Strategic 

Objectives to reduce consenting requirements and to foster 

development certainty, without compromising the outcomes sought 

by the CCRP. 

Rule 15.8.3.5 – Minimum Ground Floor Heights 

41 Mr Phillips has addressed you at some length in previous hearings 

with respect to the issue of minimum ground floor heights.  He 

reiterates his positon in his evidence for this hearing and notes the 

Panel’s decision to delete such requirements within the Commercial 

Proposal. 

42 You also have before you the evidence of Mr Gimblett who confirms 

that in his role on the Christchurch Central Joint Design Approval 

Board (CCJDAB) “quite a number of applicants have sought to reduce 

this height and have satisfactorily demonstrated how that can still 

provide for the likely future needs of a range of uses anticipated in 

the Central City”13.  This appears to be somewhat inconsistent with 

the evidence of Mr Nicholson who asserts that “almost all”14 buildings 

have complied with the 4m minimum.  

43 Putting that to one side, it is noted that Mr Gimblett concludes that 

“some reduction in the required minimum height could still achieve 

the outcomes sought”15.  This is consistent with Mr Stevenson’s 

acknowledgment that a “reduced ceiling height could still achieve the 

outcomes of the Central City Recovery Plan (CCRP)”16.  

44 It remains CGL’s position that there is insufficient justification to 

retain the minimum ground floor height requirement and that it 

would not be inconsistent with the CCRP should it be deleted.   

45 Further, as articulated earlier in these submissions, to impose such a 

restriction when it is not required in other parts of the City risks 

compromising the ability of the Central City to compete with other 

                                       
13 Evidence of Ken Gimblett paragraph 7.17 
14 Evidence of Hugh Nicholson paragraph 10.5 
15 Evidence of Ken Gimblett paragraph 7.18 
16 Rebuttal Evidence of Mark Stevenson paragraph 3.6 
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areas, undermining its goal of returning to the apex of the retail and 

commercial hierarchy.  

46 In the event that the Panel considers that there is justification to 

impose such a restriction it is submitted that consistent with the 

evidence of Mr Philips, Mr Gimblett and Mr Stevenson, a reduction is 

made in the minimum requirement.  

Rule 15.8.3.14 - Urban Design 

47 CGL supports the inclusion of the certification provisions set out in 

the most recent version of the provisions attached to Mr Stevenson’s 

rebuttal evidence with one exception.  

48 Consistent with the decision on the Commercial Proposal, Mr 

Stevenson has included two qualifiers - that the certifier is 

appropriately qualified in urban design and that the certifier is noted 

on a “Council approved list”.   

49 CGL has 2 reservations with this approach.  First, the evidence of Mr 

Compton-Moen is that a registered architect or qualified landscape 

architect would also hold the appropriate credentials to undertake 

such certification.  It is submitted that these qualifications should 

accordingly be included within the rule. 

50 Secondly, CGL has considerable reservations as to the ambiguity of 

the requirement for such certifiers to be noted on a Council approved 

list.  If this is intended to mean simply that provided a person holds 

the requisite qualification and provides evidence of the same to the 

Council they will be placed on the list, then CGL would request that 

this be clarified within the provision. 

51 If however, the qualifier is intended to provide the Council with some 

form of discretion as to who obtains or retains their positon on the 

list, CGL holds considerable concern.   

52 As set out in the commercial decision urban design assessment 

results in the “exercise of professional opinion on a range of matters 

where experts can have different but equally valid perspectives”17. 

That decision goes on to find that it “should not matter whether an 

urban design professional is in the employ of a developer or the 

                                       
17 Decision of the Panel on the Commercial Proposal (part) paragraph 185 
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council in such matters of judgement so long as the Plan’s specified 

principles are addressed in the design”18. 

53 In my submission there is a risk that a discretionary list will 

undermine the ability of appropriately qualified professionals to 

provide their expert assessment without fear or favour.  For the 

development sector and wider community to have confidence in the 

certification approach the possibility or perception of bias in who is 

qualified to certify such matters should be eliminated.   

54 As such, should the Panel accept the insertion of a certifier provision 

within the Central City Proposal,  it is requested that some further 

direction be provided on the method by which a Council approved list 

is compiled.  

EVIDENCE 

55 CGL has filed evidence from the following witnesses is respect of the 

Central City Proposal: 

(a) Mr Philip Carter – Developer; 

(b) Mr Nicholas Fuller – Transport; 

(c) Mr Jeremy Phillips – Planning; and 

(d) Mr David Compton-Moen - Urban Design. 

56 The evidence of these witnesses supports CGL’s submission points, 

including those that have now been resolved, and provides the Panel 

with an insight into how the current CCRP has been implemented. 

  

                                       
18 Ibid, paragraph 189  
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57 The vision of the CCRP is for the central city of Christchurch to 

become the “thriving heart of an international city”19. The drafters of 

the CCRP foresaw that in order to achieve that vision “Investors need 

to be confident that activity will thrive in the centre, and to see a 

range of investment opportunities”20. It is submitted that the 

amendments to the provisions supported by CGL in this hearing will 

assist to realise the goals set out in the CCRP.  

  

 

 

 

DATED this 12th day of February 2016 

    

 

        

Lauren Semple 

Counsel for Carter Group Limited 

 

                                       
19 Page 3, Christchurch Central Recovery Plan 
20 Ibid, Page 24 


