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MAY IT PLEASE THE HEARINGS PANEL  

1. This memorandum is filed in response to the minute of 9 August 2016 (the minute) 

and the subsequent teleconference, also on 9 August 2016 (the teleconference).  

2. Forest & Bird appreciates the Panel’s offer to draft modifications to Topic 9.1. 

However there are significant legal difficulties associated with having the Panel draft 

and decide the contents of Topic 9.1. In particular: 

a. The process appears to be beyond the scope of the Order in Council; 

b. There is no further section 32 evaluation as required by Clause 14  of the 

Order in Council;  

c. This process does not address the absence of evidence, which has been 

expressed as  an issue of particular concern by the Panel.  

3. Forest & Bird is concerned about the nature of any redrafting exercise. Forest and 

Bird understands from the teleconference that this is seen by the Panel as an 

expansion of what was agreed on at mediation.  However, Forest & Bird considers 

that [7]-[10] of the minute are contrary to what was agreed at mediation. Any 

rewrite that gives effect to [7]-[10] would be: 

a. contrary to the agreed outcome of mediation; and 

b. strongly opposed by Forest & Bird.   

4. Forest & Bird was a signatory to the mediation agreement that underpins the 

provisions in the existing plan that would continue in the event of [31](a)(i) being 

adopted. Forest & Bird considers the existing plan regime remains fit for purpose 

and, provided there is not undue delay, will remain so until such time as a future 

plan change is implemented.   

5. As a result Forest & Bird supports the approach set out in [31](a)(i) and opposes the 

approach set out in [31](a)(ii). 

Process beyond scope of Order in Council  

6. The Order in Council does not anticipate the process set out in [31](a)(ii) of the 

minute.  The functions of the Panel are set out in Clause 10, principally to hold 



hearings and make decisions. Clause 10(2) provides that the Panel has powers 

incidental to carrying out its functions. 

10 Functions and powers of hearings panel 

(1) The principal functions of the hearings panel are to— 

(a) hold hearings on submissions on proposals that have been notified 

under clause 5 of Schedule 1; and 

(b) make decisions in relation to those proposals as required by clauses 

12 to 14. 

(2) The hearings panel has the powers set out in this order for the purpose 

of, or incidental to, carrying out its functions under this order. 

(3) The hearings panel must determine its own procedures, except— 

(a) as set out in clause 3 of Schedule 2; or 

(b) as otherwise provided for in this order. 

7. In my submission, drafting provisions is not incidental to holding hearings and 

making decisions.  Schedule 3 of the Order in Council sets out the “Provisions 

relating to functions and powers of hearings panel”. Schedule 3 does not provide for 

the panel to assume the drafting of planning provisions when it considers them to 

be unsatisfactory.  

8. Clause 13 provides a process for dealing with the situation where changes are 

needed to deal with matters which are outside the scope of the proposal.  

13 Decisions on proposals (other than in relation to requirements)  

If the hearings panel considers that changes are needed to deal with matters 

that are, in a material way, outside the scope of the proposal as notified and 

to deal with submissions on it, the panel must direct the council to— 

(a) prepare and notify a new proposal; and 

(b) invite submissions on the new proposal in accordance with Schedule 1. 



9. Clause 13 provides a specific power and process to deal with situation the Panel now 

faces. The option set out in [32](a)(ii) is not consistent with Clause 13. It would not 

be the proper use of a provision that allows for incidental powers,  to adopt a 

process which effectively bypasses the express process in Clause 13 of the Order in 

Council which was intended to deal with this situation.  

10. Clause 13 is similar to section 293 of the RMA which provides:  

293 Environment Court may order change to proposed policy statements 

and plans 

(1) After hearing an appeal against, or an inquiry into, the provisions of any 

proposed policy statement or plan that is before the Environment Court, 

the court may direct the local authority to— 

(a) prepare changes to the proposed policy statement or plan to 

address any matters identified by the court: 

(b) consult the parties and other persons that the court directs about 

the changes: 

(c) submit the changes to the court for confirmation.  

11. These provisions are similar in that they both anticipate the Panel or Environment 

Court directing the Council to prepare the changes to the proposal. They do not 

anticipate the Panel or Environment Court drafting the changes themselves.  

12. Guidance on the interpretation of Clause 13 can be gained from the High Court 

decision in Federated Farmers of New Zealand (Inc) Mackenzie Branch v Mackenzie 

District Council1, which dealt with the appropriateness of the use of section 293 in a 

plan change relating to landscape matters in the Mackenzie Basin. After hearing the 

matter, the Environment Court invoked section 293 of the RMA. Federated Farmers 

appealed to the High Court.  
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13. The High Court considered the jurisdictional issue related to section 293 was “of 

some moment”:  

Perhaps more importantly, this is an issue of some moment in terms of 

jurisdictional limits and the extent to which the Environment Court may 

theoretically assume a planning role.  

14. A critical issue was the Environment Court had drafted the changes it proposed be 

inserted. The High Court commented that:  

[136] It is trite law that the Environment Court’s role is a judicial one, and 

does not ordinarily intrude into the realm of planning, a domain generally 

the sole occupation of the local authority. This is important as it highlights 

the benefit of having matters of wide ranging import subject to the 

regimented and rigorous processes constituted by the RMA, being attended 

to by the ‘at source’ authority, rather than a Court divorced from the 

minutiae of public sentiment and consciousness. In fact, it has been expressly 

stated that s 293 does not entitle the Environment Court to shed itself of its 

appellate role and step into a planning role. 

15. One aspect of concern was that the Environment Court had drafted the proposed 

changes itself. The High Court commented that:  

[153] While I am in significant agreement with the general substantive 

outcome reached by the Environment Court, there are still cogent 

objections to the manner in which it deployed the s 293 jurisdiction 

here. On this aspect I find:  

(a)  The Environment Court may have stepped beyond its role 

pursuant to s 293 by drafting the proposed changes. The 

jurisdiction is to direct that changes be made, not to make 

the changes and direct that they be implemented.  

16. The High Court considered that the proposed changes should take the form of 

recommendations and referred the matter back to the Environment Court on this 

basis.  



[154] In my view, this is a case where the changes proposed by the 

Environment Court were so wide ranging and of such import that I 

consider the summary process adopted by the Court for dealing with 

the proposed changes was inadequate. Thus, I think the appropriate 

course here is to refer the matter back to the Environment Court with 

the following directions:  

(a)  Given that the main issue here is a failure to consider specific 

policies and objectives for addressing the broad prohibition on 

inappropriate subdivision, use and development contained in 

both PC13 and s 6(b) RMA, it is this broad failure that must be 

addressed by the Council. The specific changes proposed by 

the Environment Court should assume the position of 

recommendations.  

17. It is submitted that the same approach applies here. The intent of Clause 13 appears 

to be the same as section 293. The power under clause 13 is to direct the 

preparation and notification of a new proposal. It is not to draft changes. The 

Council should retain its planning role for the same reasons as set out by the High 

Court in [136] above.  

18. The Environment Court and Panel have some differences. The Environment Court is 

usually an appellate body and the Panel is not. It is submitted that this difference is 

immaterial when viewed in the context of clause 13 and section 293, which are 

drafted in so similar terms that the only reasonable conclusion is that the same 

intent, that the local authority retain the planning role, applies.  

19. It is submitted that it is not appropriate for the Panel to assume a planning role by 

drafting planning provisions to address its concerns about the revised version.  

Absence of section 32 evaluation  

20. Clause 14 requires that the Panel undertake and have particular regard to a further 

evaluation under section 32AA. 

14 Considerations relevant to decision making 

(4) In making decisions on all other provisions of a proposal, the hearings panel 

must— 



(a) undertake, and have particular regard to, a further evaluation of the 

proposal prepared in accordance with section 32AA of the RMA; and 

(b) apply sections 74 to 77D and 85B of the RMA as if it were the council; 

and 

(c) comply with section 23 of the Canterbury Earthquake Recovery Act 2011 

as if the panel were making a decision under Schedule 1 of the RMA. 

21. Section 32AA provides:  

32AA Requirements for undertaking and publishing further evaluations 

(1)  A further evaluation required under this Act— 

(a) is required only for any changes that have been made to, or are 

proposed for, the proposal since the evaluation report for the proposal 

was completed (the changes); and 

(b) must be undertaken in accordance with section 32(1) to (4); and 

(c) must, despite paragraph (b) and section 32(1)(c), be undertaken at a 

level of detail that corresponds to the scale and significance of the 

changes; and 

(d) must— 

(i) be published in an evaluation report that is made available for 

public inspection at the same time as the approved proposal (in the 

case of a national policy statement or a New Zealand coastal policy 

statement), or the decision on the proposal, is publicly notified; or 

(ii) be referred to in the decision-making record in sufficient detail to 

demonstrate that the further evaluation was undertaken in 

accordance with this section. 

(2) To avoid doubt, an evaluation report does not have to be prepared if a 

further evaluation is undertaken in accordance with subsection (1)(d)(ii). 



22. The minute foreshadows significant changes. In paragraph [4], the Panel refer to 

“fundamental aspects of what it includes that the panel considers need to be 

addressed in order that it is an appropriate planning framework”. 

23. Changes are signalled to “fundamental aspects” of the Revised Version, which itself 

is significantly different to the Notified Version. Section 32AA provides that the 

section 32 evaluation must be undertaken at a “level of detail that corresponds to 

the scale and significance of the changes”. It does not appear that there would be 

adequate evidence for the Panel to comply with section 32AA without a relatively 

comprehensive section 32 evaluation.  

24. In Mackenzie, the High Court expressed concern about the Court’s ability to 

undertaken a section 32 analysis.2    

The Court was ill-equipped to carry out the s 32 analysis of the proposed 

changes given their extent. Further, where significant changes are proposed by 

the Environment Court, the Council should be directed to publicly notify the 

changes so comment is sought and received on each issue.  

25. The comments seem equally, if not more, applicable in this case for the following 

reasons: 

a. The minute foreshadows provisions that will rely on the Council having 

resources and the inclination to support. For example: 

i. [14] suggests that the Council “undertake  regular checking of 

biological diversity at least at each ecological district scale”; 

ii.  [15] refers to future plan changes to identify SES. 

It is submitted that provisions of this nature should not be imposed on the 

Council in a plan given the requirement that the Council fund these things 

and the independence of funding from the District Plan. There is no 

evidence to support the suggestion that the Council is willing to fund these 

things. This concern is highlighted by the suggestion that there would be a 

sunset clause that any protection would be removed if a plan change was 

not implemented within four years.  
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b.  The Panel also highlighted a “lack of evidence”.3 

26. In Mackenzie the matter was referred back to the Environment Court on the basis 

that  a section 32 report be prepared and the changes be publicly notified.4  

27. The process set out in [31](a)(ii) of the minute, does not provide for such a further 

section 32 evaluation.  It is submitted that it would not be appropriate for the Panel 

to carry out a section 32 evaluation in the circumstances, in particular, in light of the 

proposed changes to fundamental aspects of the Revised Version, the obligations 

proposed to be placed on the Council and the lack of evidence. 

Absence of evidence  

28. The Council has raised serious concerns about the lack of evidence. The process set 

out in [31](a)(ii) of the minute does not address this concern. It may even be made 

worse as the evidence was prepared largely in relation to the notified version.  The 

minute foreshadows significant amendments, some of them which may not have 

any or an adequate evidentiary basis. For example, the Panel suggests that the 

designation regime could deal with “hard cases”. As far as counsel is aware, there is 

no evidence on this issue.    

Purpose of redrafting provisions  

29. Counsel understands from the teleconference that the Panel’s redrafting exercise is 

to build on what was agreed at mediation.   

30. Paragraphs [7]-[10] of the minute relate to the identification of SES. Paragraph [9] 

records that ”the Panel considers that engagement and collaboration with the 

landowner is a prerequisite for determining both significance and protection and 

protection responses” .   

31. This appears to be different to what was agreed at mediation, where agreement was 

reached that SES boundaries should be determined on an ecological basis.   
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32. The record of the mediation of 28 and 29 January states: 

 Question  Level of Agreement 

reached  

2 Should  SES  boundaries  be  determined  solely  

on  an  ecological basis or should those 

boundaries be set taking into account wider  

matters such as a planning assessment of 

whether the relevant vegetation or habitat 

warrants protection  

Ecological  basis.    The  

planning  assessment  

relates  to  the 

appropriate level of 

protection (ie the rules 

that apply within the SES) 

 

33.  As a consequence of this agreement, Forest & Bird’s closing submissions did not 

address this issue.  While the Panel is not bound by the mediation agreement, if 

Forest and Bird had been aware that this remained in issue, submissions would have 

been lodged addressing the relevant legal and evidential matters.   

34. Forest & Bird disagrees with [7]-[10] of the minute.  

Conclusion  

35. Forest & Bird considers that the option set out in [32](a)(ii) of the minute would not 

comply with the Order in Council.  In the context of the usual RMA planning process,  

Mackenzie makes it clear the planning role should stay with the Council and there 

are strict limits on the ability of the Environment Court to draft planning provisions.  

The Environment Court has the power to direct that changes be prepared and 

notified but does not have the power to draft the changes.    This applies equally, if 

not more so, to the Panel in this case, given the significance of the changes and the 

paucity of evidence.  

36. In addition, the Panel would be required to prepare and have particular regard to a  

section 32 evaluation of any changes. It is not appropriate for the Panel to 

undertake such an evaluation, particularly where: 

a. this involves placing significant and costly obligations on the Council where: 

i. it is not clear they will be able to be fulfilled, for example, as funding 

may not be available; and 



ii. there are serious consequences as a result of the proposed sunset 

clause,  if they are not fulfilled.  

b. there is a paucity of evidence.     

37. Forest & Bird also has substantive concerns about the drafting exercise, including 

but not limited to [7]-[10] of the minute.  

38. Forest & Bird considers that the existing planning regime is fit for purpose and will 

remain so until such time as the Council can implement a future plan change to 

address the Panel’s concerns, provided there is no undue delay. 

39. For these reasons, Forest & Bird opposes [32](a)(ii) and supports the option in 

[32](a)(i).  

Dated 11 August 2016 

 

_________________________ 

Peter Anderson 
Counsel for Royal Forest and Bird Protection Society of New Zealand Incorporated  

 


