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MAY IT PLEASE THE PANEL 

1 These closing submissions are filed on behalf of Peter Dyhrberg and others 

(Submitter 3688) (the Submitters). 

Relief Sought 

2 Arising from the Submitters' Original Submission, there are two separate 

amendments sought to the Chapter 14 Residential Rules: 
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2.1 Changes to Rule 14.13.3.11:1 the minimum site density control which 

applies to development and redevelopment of residential units across 

the entire Central City Residential Zone (the Minimum Density Rule); 

and 

2.2 The introduction of a Character Area Overlay that would apply to a 

defined area of land2 where an additional regime of urban design 

principles would govern development according to the triggers 

identified in the rules agreed to between Ms Schroder and Ms 

Lauenstein (the Character Area Package). 

Minimum Density Rule 

3 For the avoidance of doubt, the change to the Minimum Density Rule is sought 

on a zone-wide basis. 

Character Area Package 

4 The Character Area Package is sought to apply to land identified in the 

Memorandum of Counsel on behalf of the Christchurch City Council (the 

Council) regarding Map of Character Area Overlay, 19 February 2016 (the 

Identified Area).   

5 This differs from that originally identified in the Evidence in Chief of Ms 

Lauenstein for the Submitters dated 18 January 2016, which had encompassed 

land fronting Armagh Street.   

6 Following discussions between the Submitters and the Council, agreement was 

reached that the Armagh Street properties should be excluded.  In the result, 

land owned by The Girl Guides Association New Zealand Incorporated (who 

became a late further submitter in opposition to the relief sought by the 

Submitters) is not affected by the Character Area Package.   

                                                        
1 The provisions of Chapter 14 referred to in these submissions are to the Council's Updated Revised Proposal dated 15 April 2016, 
unless otherwise stated. 
2 Fronting Chester Street East between Madras and Barbadoes Streets  
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7 It is also noted that the Character Area Package in both versions3 included a 

minimum 300 m2 net site area, the intention being to support retention of the 

character values within the Identified Area.  From the Submitters' point of 

view, the need for this control was triggered by the existence of the notified 

Minimum Residential Density Rule, the force of which requires one residential 

unit per 200 m2 of site area.   

8 The Submitters initially supported4 decreasing the density control (that is, by 

allowing larger sites) for the Character Area Package in case either: 

8.1 The Hearings Panel (the Panel) decides to retain the Minimum Density 

Rule in its notified form; or 

8.2 The Panel deletes the density control in its entirety.5   

9 However following the hearing, the parties have taken part in a mediation 

directed by the Panel.  The outcome is recorded in the Mediation Report: 

Chester Street East Residents dated 7 April 2016, where those in attendance6 

agreed to the removal of the proposed 300 m2 rule (inter alia).7   

10 Removal of the 300 m2 rule would mean that density defaults to the notified 

rule, subject of course to the Panel's decision on the 'competing' amendments 

sought by the Victoria Neighbourhood Association, and the Submitters.   

11 In this regard, the Submitters wish to emphasise that in relation to the 

Identified Area, and regardless of whether the Character Area Package is 

otherwise approved, they strongly oppose both: 

11.1 The continued operation of the notified Minimum Density Rule; and/or 

11.2 The deletion of the Minimum Density Rule in its entirety; 

                                                        
3 In that identified by Ms Lauenstein, and in the package subsequently agreed with the Council  
4 In light of the evidence of Ms Lauenstein, EIC dated 18 January 2016, para 35 
5 As sought in the submission of Victoria Neighbourhood Association, which appeared to muster some support (on its merits at 
least) from the Council  
6 Including representatives of the Oxford Terrace Baptist Church 
7 From the Submitters' perspective, the agreement responded to the concerns raised by the Oxford Terrace Baptist Church 
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– and seek that the amendment to the Minimum Density Rule sought in their 

Original Submission apply to the Identified Area at least.  This change would 

enable albeit not require a density of 1 household per 200 m2.8 

Structure of these Submissions 

12 In the remainder of these Closing Submissions, I address the following: 

12.1 Application for re-notification sought by Memorandum of 14 April 2016; 

12.2 Merits of the case for a Character Area Package; 

12.3 Merits of the case for the amendment to the Minimum Density Rule; 

12.4 Legal issues arising under s 23 Canterbury Earthquake Recovery Act 

2011 (CER Act) in respect of each request for relief. 

Application for Re-notification 

13 Throughout the hearing an issue has been raised by the Panel (on more than 

one occasion) relating to the extent to which other landowners within the 

Character Area Package are aware of the changes being promoted by the 

Submitters.  The concerns underpinning these interventions have not gone 

unnoticed, and are acknowledged.   

14 This led to a Memorandum being filed on 14 April 2016 seeking re-notification 

of the amended proposal.9  By Minute of Environment Judge Hassan, Deputy 

Chair of the Panel, the Submitters were advised that the matter could not be 

dealt with ahead of Closing Submissions, and also left the matter to be 

considered once other parties had indicated their position.  In light of that 

Minute, the substance of the request is addressed in these Closing 

Submissions. 

                                                        
8 Assuming the Submitters' relief in this regard is not accepted on a zone-wide basis 
9 Provided subsequently by the Council on 15 April 2016 
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15 Dr Crighton filed a Supplementary Statement of Evidence dated 9 March 2016.  

The Supplementary Statement was to correct an impression left with the Panel 

following questioning of Ms Lauenstein as to the extent of landowner support.   

16 At the time that statement was filed, the Oxford Terrace Baptist Church (the 

Baptist Church) had not been consulted.  Following the acceptance of the late 

submission from the Baptist Church, there has been a mediation where 

agreement has been reached in relation to the inclusion of the Character Area 

Package.   

17 However, a number of landowners (7 in total) have not been consulted.  As Dr 

Crighton explained, these landowners are not owner/occupiers and some do 

not reside in Christchurch.  Amongst other things, due to the time constraints 

on them, the Submitters were not able to consult with everybody after the 

proposal was notified for submission.   

18 The Submitters now seek the indulgence of the Panel to direct the Council to 

re-notify the revised proposal (filed on 15 April) in relation to the Central City 

Residential Zone (CCRZ) Character Area Package sought by the Submitters. The 

power to direct notification is found in cl 13(4) of the Canterbury Earthquake 

(Christchurch Replacement District Plan) Order 2014 (the Order). 

19 The application is made in light of the Panel's anticipated approach10 to the 

procedural fairness issues in that the changes sought by the Submitters will 

impact on the rights of some property owners who have not had the 

opportunity to voice their position.11  

20 The Council duly notified all original submissions made to the Proposal, and 

invited further submissions in accordance with Cls 6 and 7 of Schedule 1 of the 

Order, although despite this, Counsel accepts that the general public will not 

necessarily be able to identify submissions that impact on their property rights, 

and/or effectively participate in this process.   

                                                        
10 In light of the Panel's approach to the character area overlay expansion sought by a submitter in the Beckenham Loop in 
Decision 17, which Counsel has now had the opportunity to read, and advise the Submitters about. 
11 As identified in the supplementary statement of Dr Anna Crighton dated 9 March 2016 
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21 Counsel appreciates the 'bespoke’ nature of the process, which, in terms of 

procedure and timeframes, departs from the more familiar RMA Schedule 1 

process.  Moreover, cl 13 of the Order itself anticipates that scope of 

permissible changes to any proposal (without re-notification) is founded upon 

the notified proposal and not on the cl 6 submission made to it, this being the 

more general approach applying to an RMA Schedule 1 plan review.   

22 The Submitters have considered other options, including whether amendments 

could be proposed to the Character Area Package to reduce the (regulatory) 

impact on affected owners who are not involved in the process already. 

However, their preference is to first seek the opportunity for re-notification so 

as to preserve the opportunity to pursue an 'in tact' Character Area Package. 

23 In that regard, the Submitters have considered eliminating properties from the 

Identified Area. as an alternative, they have also considered whether some 

form of control with less rigor than a restricted discretionary activity regime 

would be more appropriate.  They take guidance from the Panel's 

consideration of the Character Areas outside of the Central City adjudicated 

upon in Decision 17.12 

24 With that decision in the frame, the Submitters' preference is to pursue the 

restricted discretionary activity based regime for reasons found by the Panel to 

support a similar regime for the Character Areas for Lyttelton and Akaroa.13  

For reasons addressed further below, the Submitters agree with the Panel that 

the following passage aptly applies to the Identified Area: 

The protection of historic heritage warrants a different approach to 
areas just identified for their amenity value, given that the protection 
of them from inappropriate subdivision, use and development is a 
matter of national importance14 

                                                        
12 Dated 11 March 2016 
13 Paras [156] – [158] in particular 
14 Which is a matter that the Panel l” shall recognise and provide for” pursuant to s 6(f) of the RMA 
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Selective notification 

25 As consultation has occurred with the majority of landowners, selective re-

notification is considered to be justified, that is, notification limited to those 

landowners identified in Dr Crighton's supplementary statement, namely: 

25.1 94 and 96 Chester Street; 

25.2 Flats 2, 3, 5, 120 Chester Street; 

25.3 128 and 130 Chester Street. 

26 Counsel acknowledges that there is nothing in Schedule 1 of that Order that 

expressly authorises selective notification on the parties identified in para 0 

above; cl 5 of Schedule 1 only speaks of 'public notification'.  However, the 

Character Area Package is specific to the Identified Area and has no implication 

for properties outside of those boundaries.  Accordingly, it is considered that 

the Panel could elect to direct the Council to selectively notify rather than 

require full public notification.   

'Material' changes? 

27 The Order, cl 13 para 4, empowers the Panel to "deal with matters" that are, 

"in a material way" outside of the scope of the proposal as notified and to deal 

with submissions on it to direct the Council to: 

(a) prepare and notify a new proposal; and  

(b) invite submissions on the new proposal in accordance with 
Schedule 1. 

28 Following the mediation, the Council has now prepared a new proposal 

incorporating the Character Area Package agreed to by the Council, the 

Submitters and the Baptist Church.15   

                                                        
15 Counsel notes that the latest revised proposal also includes further amendments to the Minimum Site Density Control 
assessment matters agreed to between Scott Blair for the Council and Ken Gimblett for the Crown that were not specifically 
discussed at mediation, although it does not consider that they are material and justify re-notification 
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29 The Character Area Package will result in an additional layer of control (RD2) 

for new development and re-development within the Identified Area.  

However, the significance of these changes should be understood in the 

context of a notified proposal that already contains rules triggering resource 

consent requirements for urban design (and amenity) purposes.   

30 The existing triggers are where there is a proposal for any activity involving the 

erection of new buildings and alterations or additions to existing buildings, that 

results in: 

(a) 3 or more residential units; or 

(b) 1 or 2 residential units on a site smaller than 3,000 m2 gross site area; 

– including all accessory buildings, fences and walls associated with that 

development.16 

31 Existing urban design criteria in Rule 14.14.36 will then govern an evaluation of 

a restricted discretionary activity triggering RD2.  Where RD2 is triggered in the 

Identified Area, it would be overridden by the Character Area Package.  

Comparison of the rigour of the two regimes does not reveal any 'material' 

difference, for the purpose of cl 13 of the Order.   

32 The potential material change to the notified proposal lies in the fact that the 

Submitters seek an RD control in the Identified Area for any development 

proposal.  The Character Area Package would lead to the result that a restricted 

discretionary activity would be triggered for any development described in the 

Submitters' proposed rule.  The greater impact would be felt by landowners 

proposing a development scenario not otherwise caught by RD2.  

33 That said, the starting point must be that the notified proposal already contains 

a rule bearing the seeds of the Character Area Package sought by the 

Submitters.   

                                                        
16 Rule 14.13.2.3, RD2 
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34 Ms Lauenstein's evidence explained the reasons why RD2 was not considered 

sufficient for the purpose of addressing the particular character of the 

Identified Area, and its historic heritage values.17 

Merits of the Case for the Character Area Package 

35 For the Submitters, evidence was given by Mr William Fulton, who has 20 years 

of expertise in architecture and landscape architecture, with a special interest 

in historic heritage.18  His evidence contained an assessment of the cultural 

heritage values of the development in the block bounded by Madras, 

Barbadoes, Armagh and Chester Streets.  His evidence was that:19  

This block, especially the Chester & Barbadoes Street frontages, is 
unique in that most of the range of buildings from 1880’s onwards 
remains intact and most are well maintained by their owners. 

36 His evidence was that the buildings in this area and especially the Chester and 

Barbadoes Street properties discussed, have historic heritage value individually, 

with some being protected under the Council's current City Plan and listed by 

Heritage New Zealand.  However, in his view, "as a collective" their value "as a 

whole is greater than the sum of their parts" to the extent "the collective has 

value as historic heritage".20  

37 In his view:21  

Some form of heritage protection of this precinct and the buildings 
and sites within the balance of the ‘identified area’ outlined in the 
submission is necessary if the city is to retain the cultural heritage and 
historical memory embedded in this group of houses. 

38 Mr Fulton's evidence was not challenged by the Council (or the Crown for that 

matter).  The Submitters consider that the development within the Identified 

Area constitutes "historic heritage" within the meaning of the RMA, as set out 

below: 

                                                        
17 See EIC Ms Lauenstein 18 January 2016, paras 24 – 26  
18 See EIC William Fulton 14 January 2016, paras 2 and 3 
19 See EIC William Fulton 14 January 2016,  para 11 
20 See EIC William Fulton 14 January 2016, para 17  
21See EIC William Fulton 14 January 2016, para 18  
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historic heritage— 

(a)  means those natural and physical resources that contribute to 
an understanding and appreciation of New Zealand’s history 
and cultures, deriving from any of the following qualities: 

(i)  archaeological: 

(ii)  architectural: 

(iii)  cultural: 

(iv)  historic: 

(v)  scientific: 

(vi)  technological; and 

(b)  includes— 

(i)  historic sites, structures, places, and areas; and 

(ii)  archaeological sites; and 

(iii)  sites of significance to Māori, including wāhi tapu; and 

(iv)  surroundings associated with the natural and physical 
resources 

39 As noted in Decision 17, "historic heritage" is also a component that 

contributes to the amenity values of the area, with "amenity values" being a 

matter to which the Panel "must have particular regard to" under s 7(c) of the 

RMA. 

40 Subject to the Panel's consideration of the re-notification issue, the Submitters 

consider that the Identified Area warrants the same treatment as that applied 

to the Lyttelton and Akaroa Character Areas in Decision 17.  They agree that in 

this Character Area, there could be circumstances where consents might need 

to be turned down, and where conditions may not be sufficient for avoiding or 

mitigating adverse effects on the environment.   

41 Accordingly, the Submitters consider that the restricted discretionary consent 

status is the most appropriate method to employ here for implementing 

policies and objectives of the Plan, and more particularly Part 2 of the RMA, 

and hence the application for re-notification.   

42 It is, however, acknowledged that the CCRZ is subject to a recovery plan such 

that the Submitters' request for relief triggers consideration of s 23 of the CER 
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Act, a matter that did not arise in relation to the Lyttelton and Akaroa 

Character Areas. 

Alternative (but least preferred) relief package 

43 It would be open to the Panel to conclude that a controlled activity rule such as 

was found to be appropriate for Character Areas other than in Lyttelton and 

Akaroa22 would be more appropriate in this case, if only to overcome the s 23 

CER Act inconsistency issue.   

44 A controlled activity regime is not the Submitters' preferred form of relief.  

However, in the event that the Panel decides that it is more appropriate, on 

application of the s 23 CER Act test, this may also avoid the need for 

re-notification earlier discussed.   

45 A controlled activity regime would still lead to the result that in some 

development scenarios a controlled activity consent would be required for 

development where that development is not caught by the RD2 triggers.  

However, the outcome of a controlled activity consent application is virtually 

certain,23 the change does not depart in a 'material way' from the notified 

proposal. 

Merits of the case for change to the Minimum Density Rule  

46 The Submitters are opposed to the Minimum Density Rule because it is 

ineffective in achieving and implementing relevant objectives and policies of 

the Plan in terms of s 32(1)(b)(ii); and on the further basis that it is not 

necessary to achieve the target growth in households for the zone as a whole.   

47 The s 32(1) evaluation no longer employs the "necessity test".  However, 

because the rule, which is expressed in very directive terms, is not needed to 

achieve target growth across the zone, it is not "the most appropriate way" to 

achieve relevant objectives,24 or the purpose of the RMA.25   

                                                        
22 In Decision 17 
23 In that an application cannot be declined, albeit the Council has a discretion in relation to conditions. 
24 In terms of s 32(1)(b)(i) of the RMA 
25 In terms of s 32(1)(a) of the RMA 
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48 The Submitters agree with the evidence of Professor Kelly for the Victoria 

Neighbourhood Association at paras 34-38 that the rule would be ineffective in 

increasing the number of people living in the Central City.  They also agree with 

his evidence in paras 39-45 that it is not required.   

49 Mr Blair's evidence also notes26 that the target density of 50 households per 

hectare is an average density of 50 households on each and every 1 hectare 

within the Central City.  In his view (and that of Mr Gimblett for the Crown), the 

rule is intended to operate as a geographic area-wide average across the whole 

of the Central City Zone, taking in the Business and Mixed Use Zones as well. 

50 The Submitters also note Mr Blair's calculations27 in relation to the 5000 (at 

least) additional households that are to be enabled across the Central City.28  

Mr Blair's evidence was that this target could be achieved with a contribution 

of only an additional 15 households per hectare within the CCRZ, accounting 

for the contribution from other CCRZ areas.   

51 As Mr Blair was inclined to consider, this raises the question as to whether the 

density needs to be forced by way of the one residential unit per 200 m2.   

Assessment Matters for restricted discretionary activity important 

52 With Mr Blair's calculations in mind, the Submitters raised concern with Mr 

Blair's (then) redrafting of the Minimum Density Rule and, more particularly, 

the matters over which discretion was then proposed to be reserved.  As the 

Panel will recall, the version under consideration at the hearing provided for 

the following additional assessment criteria:29 

a. In considering the reduction in the number of residential units to 
be constructed on a site, whether a reduction in the number of 
residential units yielded will produce a higher amenity outcome 
for the occupants of the residential units and the adjacent 
residential properties; and  

                                                        
26 Mr Blair EIC 17 December 2015 
27 In para 3.8 of his Rebuttal Evidence 
28 Which is the goal of new Objective 3.3.8 
29 The Rebuttal Evidence of Mr Blair included a further amended proposal (as his Attachment A), and on page 58 of 135 the 
amended assessment matters are set out (in cl 14.16.4.13).   
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b.  In the context of assessment matter (a) whether the resultant 
residential unit yield is the maximum practicable on the site.  

53 As may have been gleaned from Counsel's cross-examination of Mr Blair, the 

Submitters' concerns become apparent in the context of the statutory regime 

for a restricted discretionary activity consent. Pursuant to s 104C of the RMA,30 

when considering a restricted discretionary activity application, in determining 

whether consent should be refused and as to conditions to impose on a grant 

of consent, the Council's consideration is limited to the matters specified in the 

district plan.   

54 Wider s 104 considerations including Part 2 matters, cannot be relied upon to 

justify granting or declining consent where those matters go beyond matters 

specified in the district plan in respect of which discretion has been reserved.31  

55 Because these "assessment matters" operate in the context of a restricted 

discretionary rule, the Council would have to decline consent if, in the context 

of assessment matter b., it would be practicably possible to increase the 

resultant residential unit yield on the subject site even where the target 5000 

additional households is likely to be achieved, taking into account development 

across the entire Central City Zone.   

56 An application to place a new dwelling on a site where it is practicably capable 

of containing two household units, could have been declined under the earlier 

proposed discretionary activity assessment matters, even though the target 

5000 additional households is close to being achieved as a result of 

development occurring elsewhere within the CCRZ.   

57 The Submitters also held concerns about assessment matter a. which requires a 

better amenity outcome for occupants of the proposed units and on adjacent 

residential properties than would result from the target residential unit yield, 

                                                        
30 This follows s87A(3) which states (relevantly) that: 

“the consent authority's power to decline a consent, or to grant a consent and to impose conditions on the consent, is 
restricted to the matters over which discretion is restricted (whether in its plan or proposed plan, a national environmental 
standard, or otherwise) …” 

31 This is the effect of the 2009 Amendment to the RMA, as discussed in Oman Holdings Limited v Whangarei DC [2012] NZEnvC 
137, paras 5 – 9.  
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whereas it should be sufficient that the amenity outcome is the same or 

similar.   

58 There is no justification for requiring a discretionary activity proposal to lead to 

a better amenity outcome than would result from a 'permitted baseline' 

scenario. 

Updated Revised Proposal 15 April 2016 amends assessment matters 

59 Unbeknown to the Submitters, and following the conclusion of the hearing, 

discussions have taken place between Mr Blair and Mr Gimblett regarding the 

assessment matters discussed above.  In the Council's Updated Revised 

Proposal, they have been further amended by the inclusion of two additional 

matters.   

60 The terms of these "matters" would now enable consideration of the extent to 

which the intensification target elsewhere within the Central City is being 

achieved, inter alia:   

… … 

c. Whether the minimum development intensification target of an 
average net density of 50 households per hectare within the 
central City is being achieved; and  

d.  The extent to which residential activity in the central City is 
restored and enhanced through a variety of housing types suitable 
for a range of individual housing needs, while providing for a 
progressive increase in residential population.  

[Agreed in further discussions between Mr Blair and Mr Gimblett in 
discussions on 5 April and 12 April 2016] 

61 This change eliminates some of the concerns held by the Submitters in relation 

to the version under scrutiny at the hearing in relation to the breadth of 

discretion (as discussed in preceding paras).  Submissions addressing the 

version scrutinised at the hearing had already been written at the time Counsel 

received the Council's Updated Revised Proposal.  They are been retained in 

this Closing out of an abundance of caution.   
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Change does not eliminate Submitters' overriding concerns 

62 Despite the changes now made, the Submitters maintain their overriding 

concerns as to the directive nature of the Minimum Density Rule that is 

supported by the Council.  The Submitters continue to seek an amendment as 

sought in their Original Submission, the effect of which would be to convert the 

control into an enabling one, expressed as a minimum site size (or lot size) for a 

new household unit (of 200 m2). 

Requirements of s 23 CER Act for Replacement Plan to be "not inconsistent with" the 

Recovery Plan  

63 The case for the Submitters is (also) that the amendment sought in the Original 

Submission would not lead to the result that the proposed Replacement 

District Plan (pRDP) is inconsistent with the Christchurch Central Recovery Plan 

(CCRP). 

64 In the Strategic Directions Chapter Decision32 the Panel adopted the dictionary 

definition33 of "inconsistent" as "incompatible" and "not in keeping with".  The 

Panel's attention was drawn to Canterbury Cricket Association Inc,34 and held: 

That case treated the phrase as allowing for judgment to be exercised 
of the scale or degree of variance allowable in the particular 
circumstances. We agree that this is a helpful expression of the 
intention of s 23. 

65 The "not inconsistent" test once appeared in s 75(2) of the RMA, in addressing 

the relationship between a district plan and regional policy statement.  The test 

was considered by the Environment Court in Canterbury Regional Council v 

Christchurch City Council:35 

We consider section 75(2) implies a threshold over which any 
proposed provision must pass. However the step is a low one - it does 
not require "consistency with", but uses the double negative "not 
inconsistent with", which is lower than consistency. In logical terms 

                                                        
32 At paras 60 and 61 
33 The Shorter Oxford English Dictionary (6th ed, Oxford University Press, Oxford 2007) at 1356 
34 Re Canterbury Cricket Association Inc (No 3) [2013] NZEnvC 184 
35 Canterbury Regional Council v Christchurch City Council EnvC Christchurch C217/2001, 6 December 2001 at [324] 
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the law of the excluded middle does not apply. Rather there is a 
spectrum from 'identity' to 'opposite' with: 

(1) both 'consistent' and "not inconsistent" coming between; 

(2) those terms placed some distance apart from each other; and 

(3) with "not inconsistent" being closer to "opposite". 

For example, to introduce some colour to the bleached world of logic: 
in the spectrum between violet and yellow, blue is "consistent" with 
violet, and green is "not inconsistent" with violet, even though green is 
closer to yellow on the spectrum. 

66 The "not inconsistent" requirement was later replaced, in the 2005 

amendments to the RMA, by the requirement for inferior RMA documents to 

"give effect to" superior documents in the hierarchy.  The difference between 

these two tests was discussed in Clevedon Cares Inc v Manukau City Council:36 

(my emphasis) 

[50] Section 75(3) requires that the Plan Change "must give effect to" 
the operative Regional Policy Statement. We agree with Mr Allan, that 
with respect to Section 75(3) of the Act, the change in the test from 
"not inconsistent with" to "must give effect to" is significant. The 
former test allowed a degree of neutrality. A plan change that did 
not offend the superior planning instrument could be acceptable. 
The current test requires a positive implementation of the superior 
instrument. As Baragwanath J said in Auckland Regional Council v 
Rodney District Council [2009] NZCA 99 at [15]: 

This does not seem to prevent the District Plan taking a 
somewhat different perspective, although insofar as it 
would be inconsistent, it would be ultra vires. (The 2005 
Amendment to Section 75, requiring a District Plan to 
"give effect to" national policy statements, NZCPS and 
Regional Policy Statements, now allows less flexibility 
than its predecessor.) 

[51] The phrase "give effect to" is strong direction. This is 
understandably so for two reasons: 

[a]  The hierarchy of plans makes it important that objectives and 
policies at the regional level are given effect to at the district 
level; and 

[b]  The Regional Policy Statement, having passed through the 
Resource Management Act process, is deemed to give effect to 
Part 2 matters. 

                                                        
36 Clevedon Cares Inc v Manukau City Council [2010] NZEnvC 211 
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67 The Council's Opening Legal Submissions37 suggests an appropriate approach 

for the Panel to take, and invites the Panel to ask itself: 

(a) Are the provisions of the pRDP compatible with the provisions of the 

higher order documents;38 

(b) Do the provisions alter the essential nature or character of what the 

higher order/recovery documents allow or provide for?39 

68 In my submission, these questions involve an approach that is consistent with 

that taken by earlier Environment Court decisions40 referred to in these 

submissions.  This approach would also allow for a decision that did not offend 

the superior instrument (in this case, the Recovery Plan).   

69 In applying this approach, the "essential nature or character" of the recovery 

plan is to be gleaned from the (composite) document itself, as opposed to its 

history.  In any statutory interpretation exercise, the admissibility of 

parliamentary history41 is a matter of discretion, including parliamentary 

debates.42  However, the need to consider parliamentary history will only arise 

where the meaning of the statutory provision is unclear, for example, the 

words are ambiguous.   

70 In this case, there is no suggestion at all that the plain and ordinary meaning of 

the text of the recovery plan is incapable of being ascertained without resort to 

principles of statutory interpretation for further assistance.  It will be sufficient 

here: 

 That the words of the recovery plan are given their plain and ordinary 

meaning;  

 That a purposive approach to their meaning is taken; and  

                                                        
37 At paras 3.8 – 3.10 
38 Referring to the Canterbury Cricket decision, supra, footnote 34  
39 Referring to the decision of Norwest Community Action Group Inc v Transpower New Zealand Limited A113/01, 29 October 
2001, paras [55] – [56], a designation case  
40 Cited in paras 65 and 66 
41 Meaning material created preparatory to, and in the course of, the actual passing of the statute in question. See Burrows and 
Carter on Statute Law in New Zealand, 5th edition, page 278 
42 See Marac Life Assurance Limited v Commissioner of Inland Revenue [1986] 1 NZLR 694 (CA); and New Zealand Maori Council v 
Attorney-General [1987] 1 NZLR 641 (CA) 
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 That the recovery plan be examined as a composite whole.43 

How relevant is it that Speciality Amenity Areas (SAMs) were removed from the 

Central City Zone? 

71 If recourse to the history of the Recovery Plan is thought to be necessary, the 

Panel should focus its analysis of that material on the 'mischief' sought to be 

addressed by the amendments directed to be made. 

72 As noted in the Crown's Opening Legal Submissions, amendments (including 

removal of the SAMs) resulted from the Council's review of all the provisions 

applying to the Living zones in the Central City and of the SAMs in particular.  

Notably, as Counsel for the Crown notes,44 the CCRP records the direction for 

review in following terms:45 (my emphasis) 

The analysis undertaken by CERA [which] indicates that the number of 
different Living zones together with the overlay of Special Amenity 
Areas results in an unduly and unnecessary complex planning 
environment.  Provisions which were designed to improve and/or 
protect amenity some years ago may now be less effective than is 
desirable given the changed circumstances of these areas.  …  

73 It is interesting to note here that the City Plan Central City area contained 3 

Living zones (Living 4A – C) together with a Travellers Accommodation zone, 

and no less than 11 different SAMs, most of which applied to these 'Central 

City' Living zones.46   

74 The direction for review then went on to state: 

… to ensure the goal of creating a high quality inner city living 
environment is met, a review of the various Living Zone provisions 
including the Special Amenity Areas is directed to be undertaken by 
Christchurch City Council with proposed changes to be provided to the 
Minister by 1 March 2013.  

                                                        
43 Applying principles enunciated by the High Court in Powell v Dunedin City Council [2004] NZRMA 49 (HC) and confirmed in the 
Court of Appeal in Powell v Dunedin City Council [2004] 3 NZLR 71 (CA) 
44 Opening Legal Submissions, paras 5 and 6 
45 CCRP, page 107 
46 See Mr Blair EIC Central City Residential Zone dated 16 December 2015, para 4.3  
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75 The CCRP47 also contains the highly relevant explanation that (emphasis 

added): 

… whilst there is some complexity in the zone provisions it is not 
considered that this complexity impedes immediate recovery and 
accordingly the changes made at this time are restricted to tightening 
the controls on non-residential activities and resolving some minor 
zoning anomalies. 

… … 

76 In light of the scope and purpose of the review, it would be appropriate for the 

Panel to ask itself the following questions: 

 Whether the introduction of (only one) Character Area Package to the 

Identified Area within the one Living Zone located within the Central City 

area, re-introduces "unduly and unnecessary complex" provisions, being 

that which the Minister sought to remove; and  

 Whether the introduction of the Character Area Package would introduce 

measures not considered to be effective in light of the circumstances 

prevailing in the Identified Area; 

– being questions that the Submitters say are able to be answered in the 

negative. 

77 The Panel should also bear in mind that the overarching CCRP direction for 

review was to ensure that the goal of creating a "high quality inner city living 

environment" would be met by any replacement provisions; a goal that the 

Submitters say is met by the grant of their requested relief.   

Focus of the CCRP 

78 Generally, the more pertinent part of the CCRP is that which emerged through 

development of the "A Liveable City" Addendum Chapter in January 2015 (the 

CCRP Addendum).  This replaced and simplified provisions of the City Plan 

pertaining to the residential environments in the Central City.  Counsel agrees 

                                                        
47 At page 107 
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with the description of the intent of this chapter in Mr Gimblett's Evidence in 

Chief,48 and in particular, the primary objective of the new CCRZ as balancing: 

 The need for flexibility in the way that a range of housing types 
can be designed and built in the inner city, with  

 The need to ensure the outcomes (specifically the amenity) of 
such developments is sufficiently certain for current residents and 
to ensure that potential residents feel confident about moving into 
the area.49 

79 The CCRP Addendum states that the new zone ensures that certain 'bottom 

lines' for new development will be met (in the form of development standards), 

which fall into two packages: 

1. Measures to provide amenity for owners and occupiers of the 
dwelling such as: 

a. minimum unit sizes 

b. location and size of outdoor living spaces 

2. Measures to manage the interface with neighbours and the public 
realm such as: 

a. height, setbacks and recession planes 

b. fences and landscaping 

80 Other than with respect to urban design considerations, the CCRP Addendum 

explains that developments that comply with the "small number of prescribed 

development standards" will be permitted activities and will be able to proceed 

without resource consent.   

81 The benefits and costs of these were explained in the CCRP Addendum as: 

The proposed development standards will allow residential 
developments to progress more quickly, potentially increasing the 
availability of residential properties in the central city, as well as 
reducing overall costs for developers. They will provide certainty for 
investors, developers, designers and home owners with a clear 
assurance of minimum standards of amenity but without constraining 
flexibility to provide housing that varies in design pricing and quality 
above this minimum standard. 

Certain minimum standards, such as landscaping requirements may 
increase development costs. Other standards, such as height 

                                                        
48 At paras 6.27 – 6.31 
49 CCRP Addendum page 16 
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restrictions and limitations on non-residential activity, may constrain 
some peoples development aspirations. While these standards may 
add cost and constrain some development, they have been weighed 
up against the benefits of providing desired amenity, and the benefits 
are considered to outweigh the costs. Care has been taken to ensure 
the proposed development standards are not so high as to raise the 
overall cost of residential development. 

82 The CCRP Addendum thus contemplates minimal intervention in the form of 

few prescriptive development controls.  Where these are to be included as 

'bottom lines' they do not relate to site density. 

83 In relation to the Character Area Package, the CCRP Addendum speaks of 

avoiding standards that may add cost and constrain some development, 

although it states that they have to be "weighed up against the benefits of 

providing desired amenity, and the benefits are considered to outweigh the 

cost".  It goes on to state that "care has to be taken to ensure the proposed 

development standards are not so high as to raise the overall cost of residential 

development". 

84 Specifically again in relation to the Character Area Package, the question should 

be asked whether the inclusion of these additional provisions would result in 

the development standards being so high as to raise the overall cost of 

development in the Identified Area – measured against the clear benefits in 

terms of historic heritage and amenity. 

85 If the Panel considers that amending the Minimum Density Rule in the manner 

sought by the Submitters would offend the CCRP Addendum, it could only be 

because a change is being made to a specific rule directed to be included in the 

City Plan (in the Annexure to the CCRP Addendum) rather than because it alters 

or offends the essential nature or character of the CCRP Addendum read as a 

whole.  This is because the enabling thrust of the rule sought by the Submitters 

reduces rather than increases development costs. 

Relevance of directions as to specific drafting amendments  

86 In opposing the Submitters' relief, reference has been made by Counsel for the 

Crown (and its witnesses) to the directions for the specific drafting 
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amendments required to be made to the City Plan, as set out in the attachment 

to the Addendum.50 

87 The Crown was inclined to take a 'provision by provision' approach, in the sense 

of comparing each requested amendment to the specific drafting directions 

contained in the CCRP Addendum Annexure. 

88 What is being referred to here are the directions (such as) to "… add the 

following"; "amend" and/or "delete" identified provisions (including SAMs) 

within the Central City only.   

89 These terms and phrases operate as specific instructions to the Council as to 

how amendments are to be made to the City Plan to give effect to the CCRP 

Addendum.   

90 The Crown's contention appears to be that any suggested amendment to the 

pRDP equivalent of the City Plan provision that is the target of the drafting 

direction, other than one which more or less 'obeys' the relevant direction, 

would amount to a decision that is inconsistent with the CCRP Addendum.   

91 However in the Panel's adjudication of the Submitters' relief, a literal and rigid 

adherence to those drafting directions, would not be warranted.  This text 

should not be the sole focus of the Panel's analysis.  To do otherwise would 

amount to an application of a statutory standard "given effect to", which 

affords less tolerance than application of the (correct) standard "not 

inconsistent with".   

92 However, that approach comes too close to an application of a test requiring 

that the CCRP Addendum (or at least the Annexure to it) be 'given effect' to or 

'implemented' in the pRDP in the sense discussed by the Environment Court in 

Clevedon Cares. 

93 Rather than offending the essential nature or character of the CCRP 

Addendum, the Submitters consider that introduction of the Character Area 

                                                        
50 CCRP Addendum: Appendix: District Plan Provisions 
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Package would lead to the result in which Chapter 14 of the pRDP achieves a 

measure of consistency between the two instruments.   

94 The Panel's attention is drawn to the following provisions in particular: 

94.1 The theme repeated on many pages of the document of creating a 

centre that would be a "highly desirable place to live for people" where 

"quality housing of different sizes and types will be home to thriving 

communities …"; 

94.2 Page 6 and the reference to "… opportunities for residential 

development that recognises and is influenced by the local context"; 

94.3 Page 23 – 'Aspirations' which includes preference to a "stronger built 

identity" including use of "strong urban design principles", and an 

"urban building fabric that speaks to our sense of place, our identity, our 

shared cultural heritage"; 

94.4 Appendix: District Plan Provisions Objective 11.1351 pertaining to "Built 

Form and Amenity", and its reference to "A form of built development in 

the Central City Residential zone that enables change … while 

contributing positively to the amenity of the area …". 

Better achieves relevant objectives and policies 

Character Area Package 

95 As to the 'orthodox' RMA approach to be taken in considering competing 

provisions (in terms of the s 32 analysis), the Submitters consider that the 

changes sought find greater support in the relevant objectives and policies. 

96 The first is amended Objective 11.13 of the CCRP Addendum (which is now 

identified as 14.1.8 Objective in the Updated Revised Proposal).  This is now 

worded more or less on terms that are the same as Objective 11.13, although, 

                                                        
51 Now 14.1.8 Objective – Central City Residential Role and Built Form and Amenity 
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notably, it includes reference to 'cultural values' of the area in subpara (b).  This 

paragraph now reads in its entirety: 

(a) A predominantly residential environment offering a range of 
residential opportunities, including medium to high density 
living, within the Central City to support the restoration and 
enhancement of a vibrant City Centre. 

(b) A form of built development in the Central City Residential 
Zones that enables change to the existing environment, while 
contributing positively to the amenity and cultural values of 
the area, and to the health and safety, and quality and 
enjoyment for those living within the area. 

Minimum Density Rule 

97 The Submitters agree with the Council's witnesses that the relevant objective 

and policy framework of the pRDP (on density/household growth) is more 

enabling than directive, as is the 'tone' of the CCRP Addendum on this matter.  

Relevant provisions of the pRDP to note here are: 

 14.1.8 Objective – Central City Residential Role and Built Form and Amenity, 

and its reference to "a range of residential opportunities, including medium 

to high density living, within the Central City to support the restoration and 

enhancement of a vibrant city centre"; 

 14.1.8.2 Policy – Amenity Standards, which speaks of prescribing minimum 

standards for residential development which (inter alia) "(i) Are consistent 

with higher density living".  The Submitters consider that an enabling 

provision is consistent with the intent of this policy; 

 13.10.1.2.6 Policy on Urban Density, which was contained in the Notified 

Proposal but which has now been moved to a different chapter of the 

pRDP, and which states "Subdivision in Central City Residential which is 

enabling of a residential development at a density of 50 households per 

hectare";52 

                                                        
52 Mr Long's EIC dated 16 December 2015 (for the Council) contained an 'Updated Revised Proposal Chapter 8 Subdivision, 
Development and Earthworks Incorporating Central City Provisions' in which the objective appeared on page 8 of 77, Policy 
8.1.2.8. 
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 14.1.1.3 Policy – Residential Development in the Central City, and its 

reference to "providing flexibility for a variety of housing types which are 

suitable for a range of individual housing needs". 

Conclusion 

98 To conclude: 

98.1 There may be aspects of the Character Area Package now sought by the 

Submitters that, in a material way, depart from the notified proposal.  

In that event, re-notification is sought under cl 13 of the Order; 

98.2 Re-notification is preferred by the Submitters to other alternatives, such 

as eliminating land owned by persons not consulted, or by promoting a 

less rigorous controlled activity regime for the whole Identified Area; 

98.3 Introducing the Character Area Package is not thought to result in a 

decision or a plan that runs foul of the s 23 test in the CER Act.  This is 

so, whether the inconsistency measure is applied to a consideration of 

the CCRP and its Addendum (read as a composite whole), or where 

history of this instrument is taken into account; 

98.4 Similarly, in relation to the Minimum Density Rule, converting that into 

a minimum lot size for a household unit that is enabling of the densities 

required by the notified rule, does not run foul of the s 23 test. 

Dated this 20th day of April 2016. 

 

P A Steven QC 

Counsel for Submitter 3688: Peter 
Dyhrberg and others 

3688 Peter Dyhrberg & Ors
closing submission

Page 26 of 26


