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MAY IT PLEASE THE PANEL 

1 These legal submissions are filed on behalf of Peter Dyhrberg and others 

(Submitter 3688) (the Submitters).  They are by way of a brief addition to the 

submissions filed on the issue of renotification in Counsel's Closing Submissions 

dated 20 April 2016. 

2 In Closing Submissions, renotification was sought in anticipation of the Panel's 

concerns that not all landowners within the amended Character Area Overlay 

were aware of the changes being sought by the Submitters.  Counsel had taken 

notice of the exchange between Panel members and Ms Dysart on the same 

issue in the hearing on the Character Area Overlay proposed for Residential 

Zones outside of the Central City (in Beckenham).1  That exchange had 

influenced the approach taken to the issue in my Closing Submissions. 

3 In my Closing Submissions I referred to cl 13(4) of the Order, which empowers 

the Panel to "deal with matters" that are "in a material way" outside the scope 

of the proposal as notified.  I had applied the test of ‘materiality’ to the relief 

sought by the Submitters in considering the need for renotification.   

4 However, that 'test' (arguably) does not displace established principles 

emerging from the cases on the issue of scope, and notably the decision of 

Palmerston North City v Motor Machinists Limited.2  Clause 13(4) could be 

considered as the near equivalent to s293 of the Resource Management Act, 

being confined to a proposed amendment that goes beyond that which is 

sought in any original submission.  

5 These supplementary submissions test the issue arising in this case against the 

established principles emerging from the cases (notably Motor Machinists). 

6 Counsel is also aware that Motor Machinists was the subject of an exchange 

between the Panel and Counsel for North Canterbury Province of Federated 

Farmers of NZ Inc at a reconvened hearing on 10 May. That submitter was 

                                                        
1 See pages 55-56 Decision 17 Residential (Part) 
2 [2013] NZHC 1290 
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opposed to the inclusion of additional sites and areas of Ngai Tahu cultural 

significance where there had been no prior consultation with directly affected 

landowners.3 

7 That exchange with Counsel explored the notion that persons are required to 

make inquiry on their own account once a local authority has given public 

notice, suggestive of a slightly different approach to that reflected in the 

Panel’s consideration of the issue in the Residential 17 Decision.  

8 By way of introductory comment, when considering permissible plan 

amendments, issues of 'scope' arise in two ways: 

 Where the particularisation of the relief sought at a hearing is not that 

which was specifically identified in the original submission lodged with the 

Council, either because the relief was vague and/or not specified, or 

because the submitter's 'thinking' on the issue has evolved since the 

original submission was filed; or  

 Whether, in light of the scope and purpose of the change,4 the submission 

is 'on' the plan change.   

9 Until Motor Machinists, the decision of Clearwater5 was the leading authority 

on that second scope issue (followed by Option 5 Inc v Marlborough District 

Council6).  

10 The mischief sought to be avoided in each situation is the potential 

disenfranchisement of persons affected by a proposed change who are 

unaware of the fact that the change has been sought. 

11 As noted by Justice Kos in Motor Machinists, in Clearwater the Court had 

applied a "bipartite test"7 in deciding whether a submission could be fairly 

                                                        
3 See Transcript Chapter 9: Natural and Cultural Heritage, pages 2132 – 2133 in particular 
4 Or variation 
5 Clearwater Resort Limited v Christchurch City Council HC Christchurch, AP34/02, 14 March 2003 
6 HC Blenheim, CIV-2009-406-144, 28 September 2009 
7 As it was described by the Court in Motor Machinists 
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regarded as 'on' a variation (or plan change).  On a plan review such as this, the 

second of these tests is the more relevant:  

… if the effect of regarding a submission as on a variation would be to permit 
a planning instrument to be appreciably amended without real opportunity 
for participation by those potentially affected. 

12 The description of a submission that "came out of left field" or which is "… 

proposing something completely novel", was also used in a discussion of this 

second test.   

13 Notably, Justice Kos observed that: 

A core purpose of the statutory plan change process is to ensure that persons 
potentially affected, and in particular those directly affected, by the proposed 
plan changes are adequately informed of what is proposed  

– emphasising that the original and further submission entitles affected 

persons to participate in the hearing process.   

14 The Court described as a "remarkable proposition" the prospect that a plan 

change might: 

… so morph that a person not directly affected at one stage … might find 
themselves directly affected but speechless at a later stage by dint of the 
third party submission not directly notified as it would have been had it been 
included in the original instrument 

– and held that it is this unfairness that militates the second limb of the 

Clearwater test. 

Discussion 

15 Those observations were made in the context of the second of the 'scope' 

issues referred to earlier, where the plan change or variation is more limited in 

its scope than a plan review (such as here).  Arguably, landowners bear a 

greater burden to ensure that their interests are protected in deciding whether 

to participate in the plan review process where the whole plan is under review, 

as opposed to a change or variation that is more confined in its scope and 

purpose.   
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16 In considering the second test in the current context, it is (arguably) 

complicated in light of the prior public participatory process involving 

development of the Central City Recovery Plan, including the Addendum.  The 

outcome of that process poses legal constraints on the Panel's ability to make 

amendments to the notified proposal. 

17 However, and despite that, new Chapter 13 was notified for public submission 

without any caveat attaching to the scope of submissions able to be made to it.  

Persons ought to have anticipated that submissions might be made seeking to 

change its provisions, and made inquiry.   

18 Applying the second Clearwater test, the relief sought by the Submitters does 

not 'come out of left field', and nor is it proposing something 'completely novel' 

bearing in mind the scope and purpose of the plan review.  Issues of 

jurisdiction posed by the Canterbury Earthquake Recovery Act should be set 

aside when considering this issue.   

19 Accordingly, and to conclude, it is submitted that in considering Motor 

Machinists, the relief sought by the Submitters is permissible without the need 

for further renotification.  Renotification would only be justified if the Panel 

was minded to take into account the logistical difficulties associated with this 

bespoke process – a matter addressed in my Closing Submissions. 

Dated this 24th day of May 2016. 

 

P A Steven QC 

Counsel for Submitter 3688: Peter 
Dyhrberg and others 


