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MAY IT PLEASE THE HEARINGS PANEL: 

1. This memorandum is filed on behalf of the Crown in response to the 

Hearings Panel's Minute dated 9 August 2016 on Topic 9.1 – Indigenous 

Biodiversity and Ecosystems ("Topic 9.1"). 

2. The Minute requires the Council, and enables any other party, to file 

memoranda or supplementary closing submissions to inform the Hearings 

Panel of their preferences, with related reasons, between the alternative 

approaches of:  

(a) Rejection of all proposals for Topic 9.1, with the effect of leaving the 

Existing Plan regime in place pending a future plan change (“the first 

approach”); or  

(b) A Panel direction to the Independent Secretariat to prepare a 

modification of the Revised Version of Topic 9.1 in accordance with the 

approach in the Minute, and to allow a further opportunity for 

supplementary closing submissions on the Independent Secretariat's 

Revised Proposal (“the second approach”).  

3. In the first paragraph of the Crown’s closing submissions on Topic 9.1 it was 

said: 

The Crown appreciates greatly the constructive and collaborative approach of the 

Council and of all the other mediation participants to the mediation process, which 

has seen the development of Topic 9.1 into its current form. The parties have 

shifted from positions that were much at odds to a position of being able to 

advance provisions in closing that are largely agreed. The revised provisions filed 

by the Council on Thursday 24 March (“Revised Topic 9.1”) address the concerns 

the Crown expressed in the hearing and the mediation process and, in the 

Crown’s view, largely address the concerns raised in the Panel minute of 26 

January 2016. 

4. The Crown remains of that view and appreciates the work of all concerned. 

The two approaches presented in the Panel’s minute differ from the position 

the Crown had reached and, in the time available for discussion between the 

various Crown departments and agencies involved, advantages and 

disadvantages with each approach have been identified.  Accordingly, the 

Crown has chosen not to express a preference but to offer on behalf of the 

departments and agencies most involved with Topic 9.1, the comments 

contained in the paragraphs that follow. 
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5. The difficulty the Department of Conservation has with the second option 

stems from the Panel’s comments in paragraph 9 of its Minute.  If the Crown 

understands the Panel correctly, its view is that both ecology and knowledge 

of farming would be used to identify SES.  As the Crown said in paragraph 

4.4 of its closing submissions, revised Topic 9.1 does not provide for the 

identification of significant ecological values to be influenced by practical 

farming considerations and that ecological significance should be set solely 

on an ecological basis (in consultation with landowners as to the ecological 

values).  It was said in that paragraph that the Farm Biodiversity Plan 

process is, in the Crown’s view, the appropriate mechanism by which 

practical farming considerations should be taken into account.  In this sense, 

the Crown sees ecology as the only proper source for determining 

significance but accepts that other considerations could inform the protection 

response. 

6. These factors would see the Department of Conservation seeing benefit in 

the first approach. 

7. However, the Department has identified issues with the operative Banks 

Peninsula Plan including in particular the height thresholds in the definition of 

“significant indigenous vegetation”, the way in which that threshold works 

with the significance criteria (which is unclear) and the nature of the 

significance criteria which do not appear to be consistent with the Canterbury 

Regional Policy Statement. 

8. From the perspective of the New Zealand Transport Agency, the second 

approach has attraction given the non-complying activity status that would 

apply to vegetation clearance for network utility operators under the Banks 

Peninsula Plan (having regard to work on State Highway 75).  Equally, the 

first approach would be able to be supported by the Agency in the event that 

provision was able to be made for indigenous vegetation clearance for the 

purpose of new, or upgrades to network utility operations, including 

associated access tracks within specified areas, including SES, as a 

restricted discretionary activity (as provided for in RD3 in the Revised Version 

of Topic 9.1). 

9. The New Zealand Fire Service Commission prefers the second approach, 

which would retain the relief agreed at mediation about the removal of the 

Site of Ecological Significance on the Commission's proposed fire station site 

at Wilmers Road: reference SES/LP22.  Alternatively, the Commission would 
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be comfortable with the first approach if the relief agreed at mediation was 

preserved in some way.   

10. These comments are provided in the event that they are of some help to the 

Panel as it considers the approach that it will take.  That said, the Crown 

expresses its faith in the decision the Panel will make on the adoption of the 

first or second approach. 

 

Dated 11 August 2016 

 

 

 

___________________________ 
P Radich QC / J Silcock 

Counsel for the Crown 

 


