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MEMORANDUM OF COUNSEL FOR LYTTELTON PORT COMPANY 

LIMITED RELATING TO THE NATURAL AND CULTURAL HERITAGE 

CHAPTER (NGĀI TAHU VALUES AND THE NATURAL ENVIRONMENT) 

May it please the Panel: 

1 This memorandum is filed on behalf of Lyttelton Port Company 

Limited (LPC), submitter 915 / F-1444, 2367 / F-2808 and 3323 / F-

5046 on the Christchurch Replacement District Plan.  

2 It has come to LPC’s attention that sub-chapter 9.5 Ngāi Tahu 

values and the natural environment within the Natural and Cultural 

Heritage Chapter (the Sub-chapter) does not state that some of the 

Sub-chapter’s provisions do not apply within the Specific Purpose 

(Lyttelton Port) Zone (SP(LP)Z).  

3 LPC accordingly seeks a minor correction to 9.5.3 to clarify that: 

3.1 The Sub-chapter applies to discretionary and non-complying 

activities within the SP(LP)Z; and 

3.2 The Sub-chapter does not apply to permitted, controlled or 

restricted discretionary activities within the SP(LP)Z. 

4 LPC outlines its reasons for seeking this minor correction below, but 

wishes to make clear at the outset that this is not in any way an 

attempt to ‘avoid’ engagement with Ngāi Tahu. LPC is committed to 

a strong relationship with Ngāi Tahu, as demonstrated both in the 

provisions of the Lyttelton Port Recovery Plan (LPRP) and in 

practice. The SP(LP)Z contains specific requirements for 

engagement with Ngāi Tahu on matters of importance to the 

parties.  

THE SUB-CHAPTER 

5 Four sites of cultural significance fall within the SP(LP)Z:  

5.1 There is one site classified as Ngā Wai, being Te Tai o 

Mahaanui (Christchurch and Banks Peninsula) coast (Site ID 

96). Notably, the description refers to the “values that fall 

within” the area but also those that “lie immediately adjacent 

to it”;  

5.2 There are two sites classified as Ngā Tūranga Tūpuna, being 

Ōhinehou settlement and Port and Whakaraupō (Site IDs 65 

and 71); and 
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5.3 There is one site classified as Wāhi Tapu/Wāhi Taonga at the 

corner of Norwich Quay and Oxford Street (Site ID 66).1  

6 In combination, these sites cover the entire land area of the Port.   

7 While the Sub-chapter does not contain activity status rules for any 

of those particular sites, it does state that the matters of discretion 

(contained in 9.5.5) apply to activities undertaken within the sites of 

cultural significance regardless, along with district wide rules and 

rules in the relevant zone.2  In this case the relevant zone is the 

SP(LP)Z whose provisions were decided outside the Panel process.  

8 The Sub-chapter also expressly states that activities undertaken 

within or adjacent to Te Tai o Mahaanui (Christchurch and Banks 

Peninsula) coast are:3 

[S]ubject to the objectives and policies in Chapter 9, the rules in zone 

chapters (including Chapter 18 in respect of surface of water) and district 

wide chapters (in particular Sub-chapter 6.6 Water Body Setbacks), and 

the matters of discretion in Rule 9.5.5.3. 

9 If read literally, these provisions mean that: 

9.1 Any application for resource consent for an activity within or 

adjacent to Te Tai o Mahaanui (Christchurch and Banks 

Peninsula) coast will involve consideration of the Objectives 

and Policies of the Sub-chapter; 

9.2 Any application for resource consent for an activity within the 

areas mapped as Ōhinehou settlement and Port and 

Whakaraupō will involve consideration of the Objectives and 

Policies of the Sub-chapter; and 

9.3 Any application for a resource consent for a restricted 

discretionary, discretionary, or non-complying activity within 

those areas or immediately adjacent to Te Tai o Mahaanui 

(Christchurch and Banks Peninsula) coast will involve 

consideration of the matters of discretion contained at 9.5.5.  

10 This was not anticipated by the LPRP. Its provisions are designed to 

enable Port recovery by providing planning certainty that a series of 

interrelated projects can occur. That has been achieved through the 

                                            
1 A ‘cross reference to rules’ column, however, appears alongside that Site ID and 
states that specified rules “apply within the commercial and transport zoned part of 
the site only” and “within Specific Purpose Lyttelton Port Zone refer to Chapter 21”. 
This site is therefore not of direct concern to LPC. 

2 9.5.3 e 

3 9.5.3 f 
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application of a set of rules applying specifically to the Port, and the 

limitation of the application of other chapters.  

INTENDED EFFECT OF THE SUB-CHAPTER 

11 We understand that neither Ngāi Tahu or the Christchurch City 

Council intended that the whole of the Sub-chapter would apply to 

all activities undertaken within the SP(LP)Z, and that throughout the 

District Plan process the parties were aware that: 

11.1 the provisions applying within the SP(LP)Z were being 

determined through the separate LPRP process; and 

11.2 section 60 of the Greater Christchurch Regeneration Act 2016 

states that any decision on a resource consent for a restricted 

discretionary, discretionary, or non-complying activity cannot 

be ‘inconsistent with’ the LPRP. 

12 This position is made clear through the parties’ submissions (and 

the Panel’s eventual decision) in relation to other chapters of the 

proposed District Plan. The Sub-chapter’s provisions amended, for 

example, the Specific Purpose Cemetery Zone, the Open Space 

chapter, and the Subdivision, Industrial and Commercial chapters by 

adding matters of discretion referring to sites of Ngāi Tahu cultural 

significance contained in the Sub-chapter.  

13 The Commercial chapter decision as modified by the Sub-chapter is 

attached to these submissions by way of example. Matters of 

discretion including reference to sites of Ngāi Tahu cultural 

significance can be found at pages 760 and 768. 

14 This process was not undertaken in respect of the SP(LP)Z, and the 

SP(LP)Z provisions do not refer at all to the matters of discretion 

contained in the Sub-chapter. As a matter of statutory 

interpretation, any confusion caused by the ‘How to use the rules’ 

sections of either the Sub-chapter or SP(LP)Z chapter cannot 

override the actual plan provisions; there was clearly no intention 

for the whole of the Sub-chapter to apply.  There may be activities 

not anticipated by the LPRP where consideration of the objectives 

and policies is appropriate. That is different to the relevance of the 

Sub-chapter’s matters of discretion for restricted discretionary 

activities where SP(LP)Z matters of discretion were intentionally not 

added to. 

15 The above recognises that: 

15.1 Ngāi Tahu had significant input into the provisions of the 

LPRP;  



  5 

 

 

100255267/956214.2 

15.2 the LPRP contains a large number of activities which require 

consultation with Ngāi Tahu and the preparation of a cultural 

impact assessment (mainly in regional planning documents); 

and 

15.3 it is not the case that Ngāi Tahu is reliant on the Sub-chapter 

to protect their values within the SP(LP)Z. 

CONCLUSION 

16 We have consulted counsel for Ngāi Tahu and Christchurch City 

Council in respect of the above, and understand that neither party 

has any objection to the minor correction being made.  

17 LPC therefore respectfully requests that a minor correction is made 

to make it clear when the Sub-chapter’s rules apply to applications 

for activities to be undertaken within the SP(LP)Z. We suggest this 

is achieved by amending 9.5.3 to add: 

p.  Sub-chapter 9.5 applies to discretionary and non-

complying activities within the Specific Purpose 

(Lyttelton Port) Zone, but does not apply to permitted, 

controlled or restricted discretionary activities within 

the Specific Purpose (Lyttelton Port) Zone.  

 

Dated:  12 April 2017 

 

_______________________________ 

JM Appleyard  

Counsel for Lyttelton Port Company Limited 

 

 

 


