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<RICHARD SUGGATE WITHDREW [10.31 am] 

 

SJH:   Now that is the last submission on this particular topic, but before we go 

on, just a few matters arising, Mr Conway, and other Panel members 5 

may have other matters to put to you. 

 

 Are any of the areas notified as SES, have any of them gone through 

the full consultation process that was started following the consent 

order, do you know? 10 

 

MR CONWAY:   I do not know off the top of my head, sir, I would hesitate to 

guess on that, so I won’t.  But I can find that out. 

 

SJH:   I think that would be useful, and to identify them.  The next question is, 15 

it is now common ground I think from witnesses – I am not sure if it is 

now an accepted Council position, that landowner cooperation is 

essential to the success of any of this.   

 

MR CONWAY:   That has been the evidence, sir. 20 

 

SJH:   Is that the Council position?  Because it certainly was previously, it was 

a commitment to corroboration and consultation? 

 

MR CONWAY:   Sir, I do not disagree with that.   25 

 

SJH:   Well, is that the Council position? 

 

MR CONWAY:   I do not have a specific instruction, sir, saying that it is the 

Council position. 30 

 

SJH:   All right, well what I want to know, given that a large number of the 

SESs have not been through that process, is it still the Council position, 

and by that I mean at the elected representative level, that these SESs – 

you are still asking the Panel to impose them on landowners where 35 

there has not been the consultation process that worked successfully 

previously, and really was the basis of the methodology of Council.   

 

 If you cannot answer that, it is a matter I would like you to address in 

closing. 40 

 

MR CONWAY:   We will need to, sir.  At this stage I do not have a change in 

instruction from the elected member level.   

 

SJH:   I guess the next point is, that you would have heard the exchanges 45 

yesterday, and I should have picked up earlier, I will accept, that the 
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way in which this method in the rules were being interpreted, and I 

realise that unless you, between how you reconcile sub-clause three of 

the policy in the second paragraph of the methods, but is the 

interpretation that was accepted by the ecologist and planner from the 

Crown, do you accept that? 5 

 

  [10.35 am] 

 

MR CONWAY:   Sir, I would want to get perhaps Ms Hogan to confirm her 

positon on that in terms of interpretation from a planning perspective.  10 

Are you wanting my submission on that essentially now, in terms of 

whether - - - 

 

SJH:   No, I do not want the submission now, but it seemed to me that if you 

and the Crown have reached that position following the questioning, 15 

then a number of things flow from that, do they not? 

 

MR CONWAY:   They do, sir. 

 

SJH:   Because it has been agreed that really this process was left to the 20 

ecologists? 

 

MR CONWAY:   Sir, I think that is pretty clear from the evidence. 

 

SJH:   Well again, that is the matter, and if from my own perspective – and it 25 

seems what was put yesterday, in general terms, although it was not 

specifically put to him – was accepted by the ECan witness, it would 

seem to be their approach.  Mr Parish, was it? 

 

MR CONWAY:   Yes, sir.   30 

 

SJH:   But it is a matter where we will need to have a proper debate over it, so 

we would need Council on that issue to attend, yourself the Crown, 

Forest and Bird, Mr Chapman, Ms Mehlhopt and others, if that position 

is not accepted. 35 

 

MR CONWAY:   I see, sir, you want confirmation of whether parties are in 

agreement on that particular point? 

 

SJH:   Yes.  As I put to Mr Chapman, ultimately there is a judgement call from 40 

Council around these matters, whether or not it warrants protection. 

 

MR CONWAY:   Sir, we have heard that, and we are very clear that that is the 

question.  

 45 
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SJH:   And I realise the difficulty that sub-clause 3 causes, but I thought a 

couple of the points Mr Chapman may have perhaps strengthened that 

position. 

 

 I will just see, are there any other matters now we concluding this stage 5 

of the hearing? 

 

JUDGE HASSAN:   Can I just add on that matter.  I am particularly interested 

in the same matter, Mr Conway, on the role of the Council, or indeed 

the role that we now have as an Independent Hearing’s Panel for and 10 

on behalf of the Council and Community, to make calls on what are 

areas of significance, based on the evidence we have heard but 

nevertheless to make those calls. 

 

 I see there was a policy expressed in the notified version, which seems 15 

to acknowledge that it is a policy call as to what is protected by way of 

areas as a result of input from assessment.  And it is interesting to me 

that the fundamentals of that policy have changed quite significantly in 

negotiations between the Council and different parties, which makes 

me come to think that, perhaps from the Council’s point of view it has 20 

a somewhat fluid view as to its responsibility in identifying matters of 

significance from areas that are not – for instance if it is not affordable 

to conceivably go through the ecologist’s wish list down to the last 

1,000th site.  Given budgets, perhaps the Council might elect to pick 20 

or some other number, based on what it can achieve, and that is a 25 

policy call on significance. 

 

 Is it or isn’t it; I would be keen to know what the Council’s view on 

that is? 

 30 

MR CONWAY:   Sir, if I may very briefly address it, just at a conceptual level 

perhaps rather than confirming the Council position at this stage.  My 

understanding of the discussion was that there is clearly an ecological 

component in terms of whether criteria in the RPS are met, and then the 

discussion over the last day or so has particularly focused around the 35 

wording of, I think, “appropriate” and “warrants protection” and 

particularly whether that was a call that needed to be made separately 

from the assessment of the pure ecological significance. 

 

JUDGE HASSAN:   Yes. 40 

 

MR CONWAY:   So I think we understand that particular point that is being 

traversed. 

 

JUDGE HASSAN:   It is whether the Council in going into mediation takes 45 

that point and accepts it as a matter that can see movement.  I have got 
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no firm view on the number by the way, it is just a question of “is there 

a judgement call around relative significance”, and therefore matters 

that will be protected or matter that will not be in terms of areas, not 

just whatever the ecologist says. 

 5 

MR CONWAY:   Sir, is that something you need an answer on now, or today? 

 

SJH:   No, we are just trying to tease out a few things without any final 

positions that may assist the mediation process and will make clear the 

concerns we have, which to some extent will already be clear, 10 

Mr Conway, for the closing submissions. 

 

  [10.40 am] 

 

MR CONWAY:   Thank you, sir, I think we understand that point that has been 15 

made. 

 

SJH:   I think it goes a little further because the SES is a protection mechanism 

and the focus of it is to prevent this clearance matter, I think is pretty 

critical to it.  And the process that was being undertaken by the consent 20 

order was successful, and while I accept that – and this is my own view 

and not other Panel members – while I accept that this plan process is a 

truncated one and brought pressures, the consent order from my 

understanding had a five year timeframe for this work and identifying 

SESs to be carried out. 25 

 

 And the concern I have is, from the evidence we heard from Dr Shelton 

and Dr Appleton, it would appear to suggest that that was well behind, 

nowhere near being done in that timeframe and there was a resourcing 

issue, which goes back to the Judge’s prioritisation point. 30 

 

 And there is all the other different pieces.  I will just see, do any other 

Panel members, is there anything they want to put in this relationship 

too? 

 35 

 Well, there is a lot of questions around certainty of rules but you will 

have taken that on board anyway, Mr Conway, I take it? 

 

MR CONWAY:   Yes, sir. 

 40 

SJH:   Ms Dawson, do you have anything? 

 

MS DAWSON:   No, I think between you, you have covered the matters and 

support what you - - - 

 45 

DR MITCHELL:   No, thank you, sir. 
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SJH:   Well, look Ms Hogan is here now and she heard the exchange yesterday 

so you can go and ask her. 

 

MR CONWAY:   Yes, sir, would you like me to come back to you after the 5 

break? 

 

SJH:   Yes.  We will not take the break now, we will go onto to the next 

witness, it is a little early, they were going to have us breaking very 

early, it takes more than hour to earn our cup of tea, Mr Conway.  All 10 

right, so thank you for that and the Crown should take that on board.   

 

 I think the Secretariat should draw this part of the transcript to the 

attention of certainly Forest and Bird, the farming interests, the 

mediator I think because do you think it would be of assistance to the 15 

mediator to have that kind of background? 

 

MR CONWAY:   I think it would, sir, and on that note I had understood from 

the exchange yesterday, I think it was that a minute was proposed - - - 

 20 

SJH:   Yes, it is. 

 

MR CONWAY:   - - - that might help inform the parties at mediation, and I 

just wondered, to assist our preparation, if that is still the intention and 

whether we should be taking steps to confirm an agenda for the 25 

mediation in advance of receiving that? 

 

SJH:   Well, it will be Mr Mills and I think it would be useful if counsel engage 

with him around an agenda.  We will have that minute out as soon as 

possible, it is not an easy one and the length of our hearings have made 30 

it rather difficult, but we will have that out - - - 

 

JUDGE HASSAN:   We can probably get a few things out now - - - 

 

SJH:   Yes. 35 

 

JUDGE HASSAN:   I mean just to signal, Mr Conway, the Panel’s intention to 

prepare such a minute to assist the parties for mediation to try to frame 

that as clearly as possible for that agenda, but you could probably 

anticipate that your agenda would no doubt need to encompass 40 

exploring the concept of management planning as a tool.   

 

 The questions that we have been posing around prioritisation of SES, 

the question about the process and how to rectify the acknowledged 

process failings that different Council witnesses have acknowledged 45 

quite freely, when one compares that with the Council’s biodiversity 
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strategy, for instance, in terms of engagement with landowners and 

failures to do that.   

 

 What to do about that in regard to the identified SES, when that has not 

been done to date and so forth, and how that relates to the question of 5 

prioritisation for future work.  In effect, you know, at a general process 

level no doubt the Council will reflect on matters more broadly and 

how to bring everyone back into the fold by way of the acknowledged 

requirement for partnership in regard to achieving biodiversity 

protection. 10 

 

SJH:   Yes, and I think another part of that may be consideration from the 

Council’s perspective that, given a lot of concessions that have been 

made and this issue around territorial authority has to accept its 

responsibility under the methods, whether there are any SESs, which is 15 

why I asked the question are there any have gone through the process 

that this Panel would be in a position to confirm. 

 

  [10.45 am] 

 20 

 And whether, not literally transferring it, but parts of the consent order 

could be worked into a more certain form as it relates to this, as a 

holding pattern if you like, until the Council can go through what I 

think everyone acknowledges is a proper consultation process to set the 

boundaries of these areas. 25 

 

MR CONWAY:   Thank you, that is helpful in terms of framing that discussion 

I think. 

 

SJH:   All right, thank you.  If you have any queries do not hesitate to raise it 30 

during the course of the day. 

 

MR CONWAY:   Thank you, sir. 

 

SJH:   Ms Appleyard? 35 

 

MS APPLEYARD:   Thank you, sir.  Sir, this next group of witnesses is called 

on behalf of Tailorspace Property Limited - - - 

 

SJH:   Microphone, thanks. 40 

 

MS APPLEYARD:   - - -heritage listed Public Trust building at 152 Oxford 

Terrace.  Tailorspace are calling eight witnesses, so the witnesses you 

will hear from today are three who have availability issues in the week 

after next so I was not intending on doing submissions today, it was 45 

really just to call - - - 
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