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MAY IT PLEASE THE HEARINGS PANEL: 

1. INTRODUCTION 

1.1 Papanui Road Limited ("PRL") has been directed by the Hearings Panel 
to file a memorandum in response to scope issues raised in the 
Christchurch City Council's ("Council") memorandum of 19 October 
2015. Specifically, the Council asserts that part of PRL's submission is 
not "on" Stage 3 of the Christchurch Replacement District Plan 
("Replacement Plan"). 

1.2 PRL's submission (dated 4 September 2015) sought to (among other 
relief)

1
 rezone the Carlton Bar and Eatery at 1 Papanui Road to the 

Central City Business zone and to also include it within the adjacent 
Entertainment and Hospitality Precinct. 

1.3 The Council asserts that because the site of the Carlton at 1 Papanui 
Road was notified in Stage 2 in the Commercial Fringe zone, which PRL 
did not challenge, PRL's rezoning request is not "on" Stage 3 of the 
Replacement Plan in terms of clause 6 of Schedule 1 of the RMA. 

1.4 PRL submits that its rezoning request is "on" the Replacement Plan and 
should be heard as part of Stage 3.  The Council's "slice and dice" 
approach to the notification of the Replacement Plan in stages resulted in 
PRL not submitting on Stage 2, as it was originally comfortable with the 
zoning.  However, Stage 3 was subsequently notified, and PRL became 
aware of the relationship between the City Centre zone and 
Entertainment and Hospitality Precinct overlay, so sought to be rezoned, 
as well as have the Entertainment and Hospitality Precinct overlay 
applied to its site.  PRL's primary focus is on having its site included in the 
Entertainment and Hospitality Precinct overlay, but has sought the 
rezoning for consistency.  It does not wish to be put in a position where 
the overlay might have been applied, but is rejected because the 
underlying zoning is not Central City.  In that sense, the rezoning could 
be considered consequential relief.   

1.5 The approach by the Council is unduly narrow and overly legalistic.  It 
should be rejected.   

2. RELEVANT LEGAL PRINCIPLES 

2.1 A submission made in relation to a plan change must be "on" the plan 
change for there to be jurisdiction to grant the relief sought.

2
 

2.2 The test as to when a submission is "on" the plan change has been 
recently considered by the High Court in Palmerston North City Council v 
Motor Machinists Ltd 

3
 as being "two-limbed", as follows: 

 
1
  The relief sought by PRL is set out in full in its primary submission of 4 September 

2015 and its further submission of 2 October 2015.  
2
    Resource Management Act 1991, Schedule 1, clause 6: Once a proposed policy 

statement or plan is publicly notified under clause 5, the persons described in 
subclauses (2) to (4) [any person except for trade competitors] may make a 
submission on it to the relevant local authority. 

3
    Palmerston North CC v Motor Machinists Ltd [2013] NZHC 1290 at [91].   
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The first limb requires that submissions must reasonably be 
said to fall within the ambit of the plan change.  One way of 

analysing that is to ask whether the submission raises matters 
that should have been addressed in the s 32 evaluation and 
report.  If so, the submission is unlikely to fall within the ambit 
of the plan change.  Another is to ask whether the 
management regime in a district plan for a particular resource 
is altered by the plan change.  If it is not, then a submission 
seeking a new management regime for that resource is 
unlikely to be "on" the plan change, unless the change is 
merely incidental or consequential. 

The second limb asks whether there is a real risk that 
persons directly or potentially directly affected by the 
additional changes proposed in the submission have been 
denied an effective opportunity to respond to those 
additional changes in the plan change process.  A 

precautionary approach is required to receipt of submissions 
proposing more than incidental or consequential further 
changes to a notified proposed plan change.  Robust, 
sustainable management of natural and physical resources 
requires notification of a s 32 analysis of the comparative 
merits of a proposed plan change to persons directly affected 
by those proposals (which would not occur).  Incidental or 
consequential extensions of zoning changes proposed in a 
plan change are permissible, provided that no substantial 
further s 32 analysis is required to inform affected persons of 
the comparative merits of that change.   

    (Emphasis added) 

2.3 In summary, the High Court found in Motor Machinists that in order for a 
submission to be considered "on" a plan change and therefore within 
scope, it must: 

(a) fall within the ambit of the plan change; and 

(b) (if allowed) not deny persons directly or potentially directly 
affected by the additional changes an effective opportunity to 
respond. 

2.4 A slightly different expression of the test for when a submission is "on" a 
plan change can be found in the High Court's earlier decision in 
Clearwater Resort Ltd v Christchurch City Council.

4
  This judgment 

adopts a more liberal two limbed test, which provides that a submission 
will be considered "on" a plan change (or variation) if:

5
 

(a) it is addressed to the extent to which the variation changes the 
pre-existing status quo; and 

(b) those likely to be affected by or interested in the relief have an 
opportunity to participate. 

2.5 There are obviously some similarities in how the tests have been 
expressed.  From a jurisdictional perspective, both High Court authorities 
carry the same weight, and both ought to be taken into account by the 
Panel if called on to resolve whether PRL's submission is "on" Stage 3 of 
the Replacement Plan.    

 
4
   Clearwater Resort Ltd v Christchurch City Council HC Christchurch AP34/02, 14 

March 2003, confirmed in Protect Pauanui Inc v Thames Coromandel District Council 
[2013] NZHC 1944 at [58]. 

5
    Clearwater at [66]. 
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2.6 Importantly, neither Clearwater nor Motor Machinists have been applied 
in determining whether a submission is "on" an entirely new proposed 
plan.  The Clearwater principles in particular have only been applied to 
changes to existing plans and variations, both of which have limited 
scope.  In those circumstances, there is a policy concern to prevent 
submissions on issues that have already been determined (or will be 
determined) in relation to the balance of the existing plan or proposed 
plan. 

2.7 In contrast, the new proposed plan puts the entire planning regime for a 
region at issue, with every aspect of the new regime potentially subject to 
change (ie there is a greater, and potentially indeterminate, scope for 
change than with a plan change or a variation). The scope for change is 
even greater in the context of the Replacement Plan process, where 
statutory modifications have been made to the RMA Schedule 1 process 
by provisions of the Canterbury Earthquake (Christchurch Replacement 
District Plan) Order 2014 ("Replacement Plan Order"). Those 
modifications expressly enable the Panel to make recommendations that 
extend beyond the scope of submissions

6
, allow for the Panel to regulate 

its own procedures
7
, and allow for the extension of the timeframes in 

which submissions and further submissions can be lodged.
8
  With that in 

mind, it is submitted that PRL's submission seeking rezoning of the 
Carlton site to the Central City zone can reasonably be considered to be 
"on" the Plan, given the breadth of the Replacement Plan in general (ie 
replacing an entire planning regime rather than a discrete plan change of 
an operative plan). 

2.8 Finally, a related line of cases on the scope of submissions provides 
some guidance on the issue of procedural fairness.  In Power v 
Whakatane District Council

9
, Allan J cautioned against taking an unduly 

narrow approach and subverting the objectives of the legislature by 
limiting appeal rights to those raised in a submission.  His Honour went 
on to affirm the statement from Wylie J in General Distributors Ltd v 
Waipa District Council:

10
 

[55] One of the underlying purposes of the notification/ 
submission/further submission process is to ensure that 
all are sufficiently informed about what is proposed. 
Otherwise the plan could end up in a form which could 
not reasonably have been anticipated resulting in 
potential unfairness.  

[56] There is of course a practical difficulty. As was noted in 
Countdown Properties at 165, councils customarily face 

multiple submissions, often conflicting, and often 
prepared by persons without professional help. Both 
councils, and the Environment Court on appeal, need 
scope to deal with the realities of the situation. To take 
a legalistic view and hold that a council, or the 
Environment Court on appeal, can only accept or 
reject the relief sought in any given submission 
would be unreal. 

        (Emphasis added) 

 
6
  Replacement Plan Order, clause 13(2)(b).  

7
  Replacement Plan Order, clause 10(3). 

8
  Replacement Plan Order, Schedule 3, clause 5(1). 

9
  Power v Whakatane District Council CIV-2008-470-456 (HC), at [30]. 

10
  General Distributors Ltd v Waipa District Council (2008) 15 ELRNZ 59, at [55] and 

[56]. 
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2.9 In PRL's view, the procedural fairness considerations discussed in these 
cases are most informative.  In light of those principles, PRL considers 
that an overly legalistic or unduly narrow approach to site-specific 
submissions (such as that made by PRL) should be avoided.   

3. APPLICATION OF PRINCIPLES TO PRL'S SUBMISSION 

3.1 As discussed above, PRL had not considered it necessary or indeed 
relevant to lodge a submission as part of the Stage 2 notified provisions.  
The proposed Commercial Fringe zone provisions provided adequate 
protection for PRL's interests.  However, the Stage 3 provisions had not 
been notified by this time, and, as such, PRL did not have the benefit of 
understanding how the provisions of the precinct and underlying zoning 
would work or could work in practice.  PRL identified that the appropriate 
course of action was to submit on the zoning of its site and the 
Entertainment and Hospitality Precinct overlay provisions as they were 
notified 25 July 2015.  As indicated above, PRL is primarily concerned in 
securing the overlay over its site, and does not want the potential for that 
outcome to be subverted because the underlying zoning has not been 
sought to be changed.   

3.2 Given that the Replacement Plan as a whole is a proposal for an entirely 
new planning regime, PRL consider that the first limb of the test in Motor 
Machinists and Clearwater is satisfied.  The submissions are squarely 
within the ambit of the Replacement Plan.  This is reinforced by the 
Council's memorandum of 19 October 2015, which identified the aspect 
of the Replacement Plan where PRL ought to have made its rezoning 
submission.   

3.3 It is unreasonable and inefficient to take such a narrow approach to PRL's 
submission where the primary submission point arises as part of the 
Stage 3 process rather than Stage 2.  It is the "slice and dice" approach 
to the notification of the Replacement Plan that resulted in PRL 
submitting on Stage 3 and it would not be fair to penalise PRL on that 
basis.   

3.4 In regards to the second limb of Motor Machinists, PRL submits that by 
accepting PRL's rezoning relief as within the scope, its submission will 
not deny persons directly or potentially directly affected by the additional 
changes, an effective opportunity to respond.  It is submitted that 
(following the High Court's dicta) PRL's rezoning relief is an incidental or 
a consequential extension of zoning changes proposed in the 
Replacement Plan as a whole.  The High Court in Motor Machinists 
accepted this as permissible, provided that no substantial further s 32 
analysis is required to inform affected persons of the comparative merits 
of that change.

11
  PRL does not consider that any further s 32 analysis 

need be undertaken for affected persons to comprehend the substance of 
PRL's relief.  In addition, PRL has received further submissions on its 
submission, which shows that other interested parties have not been 
denied an opportunity to respond to PRL's submission.  

3.5 PRL respectfully submits that the Council is seeking to unreasonably 
narrow the scope of PRL' submission and is raising a "red herring" by 
seeking to exclude PRL's request for the Carlton to be rezoned. 

 
11

  Palmerston North CC v Motor Machinists Ltd [2013] NZHC 1290 at [82]. 
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3.6 The Council has provided no case authority to support its assertion that 
PRL's submission does not meet the legal tests discussed in Motor 
Machinists and Clearwater and is not within scope to be "on" the plan 
change.   

3.7 It is PRL's respectful submission that it would be unreasonable and 
unduly narrow to exclude PRL's submissions.  PRL submits that, in the 
circumstances, its submission seeking to rezone PRL's property at 1 
Papanui Road is reasonably connected to Stage 3 of the Replacement 
Plan and this relief is validly within the scope of PRL's submission.  
Accordingly, PRL's submission ought to be considered and heard.  

4. RELIEF SOUGHT 

4.1 PRL seeks the following relief: 

(a) that PRL's submission in its entirety be considered as "on" 
Stage 3 of the Replacement Plan; 

(b) that the relief sought in PRL's primary submission seeking to 
rezone the Carlton site as Central City be accepted as within the 
scope of PRL's submission;  

(c) any consequential changes to the Central City General Rules 
and Procedures provisions that reflect RPL's submission; and 

(d) to be heard on the matter of scope if the Panel wishes for PRL 
to address this matter in person. 

 

DATED 4 NOVEMBER 2015   

       

 

_____________________________________________ 

James D K Gardner-Hopkins / Cameron R Gubb 
     Counsel for Papanui Road Limited 


