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DAY 3 – 13 JANUARY 2016 

 

  [10.02 am] 

 

JUDGE HASSAN:   Good morning everyone. 5 

 

 Now, Mr Laing, just thinking about the programme because we do not 

actually at this stage but we have got plenty of time to do it, have Mr 

Norton in the order, but my proposal would be – there are a couple of 

issues relating to this – I propose that perhaps Mr Norton could be 10 

called after Tegel later in the morning, is that how you see it? 

 

MR LAING:   Yes, I am still waiting for the document to come through here. 

 

JUDGE HASSAN:   Yes. 15 

 

MR LAING:   I am not certain where it is because as far as I was concerned I 

signed off on it about an hour ago. 

 

JUDGE HASSAN:   Is this the supplementary statement? 20 

 

MR LAING:   Yes, have you got it? 

 

MS DAWSON:   We have got it. 

 25 

MR LAING:   Oh.   I have not. 

 

JUDGE HASSAN:   Well would you like us to – I have read it but unless you 

have signed off on it. 

 30 

MR LAING:   Well Mr Cowan (ph 0.57) is going to come down with a whole 

lot of copies so. 

 

JUDGE HASSAN:  If you had signed off on it then we would keep it, 

otherwise we will just return it. 35 

 

MR LAING:   No I had signed off on it about an hour ago but I did not know 

why it was not coming through to you because the Secretariat did not 

seem to know about it. 

 40 

JUDGE HASSAN:  Yes, okay.  Well just timing wise it seems probably 

convenient from that point of view as well to have Mr Norton at the 

end of the morning. 

 

MR LAING:   Yes.   No, that is absolutely fine, sir. 45 
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JUDGE HASSAN:   I wonder if Ms Oliver - - - 

 

MR LAING:   Ms Oliver needs a copy of it. 

 

JUDGE HASSAN:   Yes.   I mean the first submitters we are hearing from, 5 

Mr Dann and Ms MacBeth, raised some issues of discrepancy which 

seem quite pertinent and we will hear from the submitters shortly and 

they will explain those issues to us.   When we re-read Ms Oliver’s 

evidence in light of reading that submission we wondered whether 

Ms Oliver has fully grasped the nature of the difficulty with that 10 

discrepancy but we will hear the submitters on that shortly. 

 

 Ms Dawson, do you have any observation you want to make on that at 

this stage?   

 15 

  [10.05 am] 

 

 Well we may hear from Ms Dawson later once we have heard from the 

submitters but it was just from some preliminary looking at the plan 

documents in the area of the submitters’ land, there might be some 20 

issues there that might need to be given some further thought.   But let 

us see what transpires through the morning on that. 

 

MR LAING:   Yes, well Ms Oliver is here this morning. 

 25 

JUDGE HASSAN:   Yes. 

 

MR LAING:   So she will hear what is being said. 

 

JUDGE HASSAN:   All right then, and I might ask the submitters perhaps if 30 

they were able to standby and have the opportunity to talk with you and 

Ms Oliver and perhaps even Mr Norton during the morning recess, it 

might be that that might be helpful. 

 

MR LAING:   Yes. 35 

 

JUDGE HASSAN:   Depending on the time it takes to hear - - - 

 

MR LAING:  What time is the Panel thinking about a recess this morning, in 

terms of when Mr Norton might? 40 

 

JUDGE HASSAN:   Well we did not have one scheduled because of the early 

finish but I think in the circumstances I think what we might do is we 

will run through to Tegel Foods then probably take a morning 

adjournment - - - 45 
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MR LAING:   Yes. 

 

JUDGE HASSAN:  - - - for the period of time it seems prudent for those 

discussions to occur. 

 5 

MR LAING:   Yes. 

 

JUDGE HASSAN:   Then hear from Mr Norton.   If necessary we can hear 

from Ms Oliver or yourself about the issues that might come out of 

that. 10 

 

MR LAING:   Yes, thank you, sir. 

 

JUDGE HASSAN:   All right, so now, thank you.  

 15 

 Have we got Laurence Dann and Lindsay MacBeth? – all right, if you 

could please come forward and I will just find my papers again, neatly 

available to me and now I have just misplaced them for a minute.   

Have you got a microphone there, yes you have, okay and so you can 

take from that, Mr Dann, that the Panel has read the associated 20 

documents you describe with your submission and I understand you are 

going to speak to the first properties and Ms MacBeth to the second. 

 

 

25 
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MR DANN:   That is correct. 

 

JUDGE HASSAN:   So if you could just proceed to explain your issues and 

you will see we have – is this an appropriate, well he has put the 

Google map up there again just to see if we – I thought for a start your 5 

property at Boonwood Close is that the first one you are going to talk 

about? 

 

MS DAWSON:   It is an old map. 

 10 

JUDGE HASSAN:   It is probably not the right one is it? 

 

MS DAWSON:   It is just above, not the other way. 

 

JUDGE HASSAN:   Just the other way there. 15 

 

MR DANN:   That is correct, there. 

 

JUDGE HASSAN:   I am just trying to locate it myself.   Can you help me find 

it there on the map? 20 

 

MR DANN:   282 Cashmere Road is where I can see the red mark - - - 

 

JUDGE HASSAN:   Yes. 

 25 

MR DANN:   - - - for we are here. 

 

JUDGE HASSAN:   In that little cul-de-sac. 

 

MR DANN:   Now the cul-de-sac for Boonwood Close goes straight up and 30 

that is it there. 

 

JUDGE HASSAN:   Oh, yes, thank you. 

 

MR DANN:   There is quite a lot of planting around it. 35 

 

JUDGE HASSAN:   All right, thank you.   All right so perhaps you could start 

to explain. 

 

MR DANN:   Sir, you do not wish me to read the submissions? 40 

 

JUDGE HASSAN:   No, but perhaps just highlight your points. 

 

MR DANN:   Yes, well, thank you.   The key points I think if we come down 

to, we do support in principle the creation of new residential areas on 45 

our properties and we are seeking clarification because we have had 
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difficulty with the information shown on the maps and there appear to 

be a number of versions.   And I referred to appendix 8.6.18 - - - 

 

JUDGE HASSAN:   Yes, I wonder if we could have that up on the screen now.   

That is the option 2, Henderson’s outline development plan. 5 

 

MR DANN:   This was on Ms Oliver’s - - - 

 

JUDGE HASSAN:   That is right, Ms Oliver’s rebuttal, and I have got that 

tagged actually, so it is option 2 is it not, which is on page 115 I think 10 

of Ms Oliver’s rebuttal.   Okay, is that right?  Yes. 

 

MR DANN:   That is option 2. 

 

JUDGE HASSAN:   Yes. 15 

 

MR DANN:   And there is also another – that one there is not our preference. 

 

JUDGE HASSAN:  All right, but first of all tell me why it is not your 

preference. 20 

 

MR DANN:   Well in fact effectively it runs the line right along the edge of 

where the Boonwood development was. 

 

JUDGE HASSAN:   Yes. 25 

 

MR DANN:   When we first saw the LURP and other – when the LURP was 

first published - - - 

 

JUDGE HASSAN:   Yes, that is the Land Use Recovery Plan for the transcript, 30 

yes. 

 

MR DANN:  - - - there was a line following the 19 metre contour which 

actually added a little bit of residential possibility on our main block. 

 35 

JUDGE HASSAN:   Yes. 

 

MR DANN:   That one does not, but the other map - - - 

 

JUDGE HASSAN:   So your main block being, just to identify that so that we 40 

know where that is. 

 

MR DANN:   If you look at the yellow and Boonwood. 

 

JUDGE HASSAN:   Shall we bring that up a little bit in scale? 45 
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  [10.10 am] 

 

MR DANN:  That block follows along Hendersons Road there going - - - 

 

JUDGE HASSAN:  Hendersons Road to the left, yes. 5 

 

MR DANN:  And as you see, that map doesn’t include any residential.  The 

other map in the rebuttal evidence was another option.  It had another 

line. 

 10 

JUDGE HASSAN:  Okay, so we’re going to take that one next, we’re going to 

show that one next so that you can illustrate that. 

 

MS DAWSON:  Page 117. 

 15 

JUDGE HASSAN:  Now, we’re looking there, just bring that down and scale 

up so that we can see that in context.  Now, is that helpful to illustrate 

anything for you? 

 

MR DANN:  Yes, basically it’s effectively following the 19 contour.  We are 20 

not looking at acquiring a whole lot of, massive residential area.  We 

did this as a limited development.  It just would allow us to perhaps 

build us a small section next to the road which is Hendersons Road, to 

the left of the, or to the east of the subdivision.  Does that make sense? 

 25 

JUDGE HASSAN:  Yes. 

 

MR DANN:  As that is currently an old orchard and it would work in terms of 

reasonable site and the Boonwood Close still has all the facilities that 

could be expanded to be used. 30 

 

JUDGE HASSAN:  All right, and that green line, is that the 19? 

 

MR DANN:  I think so. 

 35 

MS DAWSON:  The LURP line. 

 

JUDGE HASSAN:  Yes. 

 

MR LAING:  It’s a LURP line. 40 

 

JUDGE HASSAN:  And so of the various plans you have seen produced by the 

Council - - - 

 

MR DANN:  That is our preference. 45 
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JUDGE HASSAN:   - - -  that is your preference? 

 

MR DANN:  Yes. 

 

JUDGE HASSAN:   Okay, is there anything else you wanted to speak to on 5 

that? 

 

MR DANN:  No, nothing on that really and you have read out my submission.  

I do not think there is – you do not wish me to read through that, do 

you? 10 

 

<LAURENCE DANN WITHDREW [10.12 am] 

 

JUDGE HASSAN:  No, no, I think we have all understood that and that is 

helpful so if you, perhaps, resume your seat for the moment and we 15 

will hear from Ms MacBeth on the Cashmere Road properties.  Do you 

want to keep that up for your purposes, Ms MacBeth, is that - - - 

 

MS MACBETH:  Well, I guess I was expecting to traverse quite a lot of the 

other maps but I do not know if you need me to do that now if you have 20 

already… 

 

JUDGE HASSAN:  Well, no, I think you should because we may have got a 

partial understanding of it but it’s important also that the Council has 

an understanding as well. 25 
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MS MACBETH:  So I guess the first map that I was wanting to draw attention 

to was the planning map 45. 

 

JUDGE HASSAN:  Yes, well, we will just wait for the secretary to see if they 

can bring that up from our system.  All right, so I think that’s planning 5 

map 45 there.  Now, do you want that brought up in scale a bit for you?  

That is planning map 45 from the plan. 

 

MS MACBETH:  No, that is not the Stage 2 map, that is okay, that is all right.  

It is Stage 2? 10 

 

JUDGE HASSAN:  Yes, I think so. 

 

MS MACBETH:  Okay, it is different from the map I have got. 

 15 

JUDGE HASSAN:  That is all right, might be hard to orientate yourself on that 

screen but let us just find – could the secretary just identify where we 

are.  Just there, just that area there? 

 

MS MACBETH:  Yeah, that is right.  In the early stages the RNN line kind of 20 

came in a big swathe up through that residential area long to the south 

on Cashmere Road and then right up through into Hendersons Basin 

and that just seemed to us in the early stages like a logical, rational way 

of putting together the kind of strip housing that’s already occurred 

along Cashmere Road and bringing it up through into the 25 

Hendersons Basin. 

 

JUDGE HASSAN:  Yes, well we have heard a lot of evidence on that. 

 

MS MACBETH:  Yeah, but that was where it started out from anyway.  And 30 

then see the next map we had was the greenfield priority areas which I 

do not know whether you have a copy of that map or not because it 

seems to be a Canterbury map that was used - - - 

 

  [10.15] 35 

 

JUDGE HASSAN:  So you are referring to the Regional Policy Statement? 

 

MS MACBETH:  Yes.  It is okay, but it just once again shows - - - 

 40 

JUDGE HASSAN:  Well, we are generally familiar with – just be assured the 

Panel’s well familiar with that document and those maps. 

 

MS MACBETH:  And the next map also the Proposed District Plan Stage 2 

shows a refinement of the previous greenfield map.   45 
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JUDGE HASSAN:  Yes, on development plan? 

 

MS MACBETH:  The map 4 which is the Hendersons Outlined Development 

Plan. 

 5 

MS DAWSON:  So that is in the proposed Hendersons Outline Plan? 

 

JUDGE HASSAN:  Yes. 

 

MS DAWSON:  Right. 10 

 

JUDGE HASSAN:  From the notified version.  So we will bring that up on the 

screen, I think, and you will be able to see that so what you will be able 

to see is what was notified for submissions. 

 15 

MS DAWSON:  Okay. 

 

JUDGE HASSAN:  So you will probably recognise it from the map. 

 

MS MACBETH:  So I guess part of our confusion was not knowing what the 20 

status was of each of the maps in relation to each other and - - - 

 

JUDGE HASSAN:  Yes.  And we will just wait for that, sometimes takes a bit 

of time to load. 

 25 

MS DAWSON:  Marcus, it’s in Chapter 14, not Chapter 8.  14.10.15. 

 

JUDGE HASSAN:  And just while that’s being brought up, we’ve read the 

essence of what you said there in terms of the concern you had about 

the depiction of a reserve strip.  Do you want to speak to that point 30 

while it’s coming up? 

 

MS MACBETH:  Well, when saw this map we saw that there was a reserve 

strip that had been put through not only our rural property in 

Boonwood, but also intersecting our two residential properties. 35 

 

JUDGE HASSAN:  And that has not come through in subsequent plans? 

 

MS MACBETH:  No. 

 40 

JUDGE HASSAN:  So you were happy with that change? 

 

MS MACBETH:  We were assuming that that has been and gone but we would 

- - - 

 45 

JUDGE HASSAN:  You would like assurance? 
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MS MACBETH:  Yes, please. 

 

JUDGE HASSAN:  All right, so you are not offering your land as a reserve to 

the Council? 5 

 

MS MACBETH:  Well, no, not – and we have already negotiated with the 

Council various bits of reserve land off our property already. 

 

JUDGE HASSAN:  Yes, no that is understandable. 10 

 

MS MACBETH:  I do not know whether that can come up any closer. 

 

JUDGE HASSAN:  It sounds like this one, while we will see it, it sounds like 

this one is a piece of history that was alarming at the time but the 15 

Council’s position has moved forward in a way that you are happy 

with? 

 

MS MACBETH:  Yes, and as it stands on that map it actually separates our 

280 cottage, which is right on the corner, from our current house which 20 

is the one at 282. 

 

JUDGE HASSAN:  All right, yes, Ms Dawson has a question here. 

 

MS DAWSON:  Am I right in recognising from this plan, from your point of 25 

view, that at that stage the 280 or at least part of 280 and 282, were 

included in the outline plan?  In other words, the outline plan looks like 

it extends to the south of Hendersons Road there. 

 

JUDGE HASSAN:  Yes. 30 

 

MS DAWSON:  So at that point you thought you were in the outline plan 

albeit that you had a reserve that you did not want? 

 

JUDGE HASSAN:  Does that capture it well for you? 35 

 

MS MACBETH:  Yes, thank you. 

 

JUDGE HASSAN:  Good, okay. 

 40 

MS MACBETH:  So we have not seen that map again.  We do not know 

whether that reserve strip is still part of the current proposals or not; we 

are assuming not. 

 

 The next map I would like to talk to is figure 4 from the expert 45 

evidence of Mr Norton. 
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JUDGE HASSAN:  Yes, okay, well, we will see if we can bring that up.   

 

MS MACBETH:  I have got it on page 25, but I do not know - - - 

 5 

JUDGE HASSAN:  Page 25 did you say? 

 

MS MACBETH:  Well, that is the reference that I have. 

 

JUDGE HASSAN:  Yes, you are right on the money there, it is figure 4 10 

showing the 50 year model flood area in blue with reference to this 

land, that’s 280 and 282 Cashmere Road. 

 

  [10.20 am] 

 15 

MS MACBETH:   So in June 2015 we submitted requesting clarification of the 

boundary which ran through our two legal titles on 280 and 282 and 

created a split between the RNN and the Rural Urban Fringe 

boundaries, and Mr Norton in his expert evidence supported the zoning 

of 280 as RNN - - -  20 

 

JUDGE HASSAN:   Yes. 

 

MS MACBETH:   - - - and also some portion of 282, and he suggested a 

straight line rationalisation as he suggested in that plan which seemed 25 

to us to be a very sensible kind of solution. 

 

JUDGE HASSAN:   All right, and you are referring there to what he says at 

paragraph 14.3.4 of his evidence. 

 30 

MS MACBETH:   Right.  However, we noted that Ms Oliver seemed to think 

that such a change would be restricted by the CRPS in chapter 6 map 

A, which I have not been able to access, so I am not quite sure what 

that reservation was about. 

 35 

JUDGE HASSAN:   Yes. 

 

MS MACBETH:   What would stand in the way of Mr Norton’s suggestion 

being acceptable. 

 40 

JUDGE HASSAN:   Yes, we know the piece of evidence you are referring to 

and we may have a question or two either for you or for Mr Laing at 

some point on this. 
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MS DAWSON:   Could I make a suggestion?  I think the line that you are 

referring to is shown on the map on page 117 of Sarah Oliver’s rebuttal 

which we looked at briefly earlier. 

 

JUDGE HASSAN:   So perhaps we will go back to that do you think, just to 5 

help us see this? 

 

MS DAWSON:   Just focus on that property rather than map A which is so 

tiny. 

 10 

JUDGE HASSAN:   So in other words what Ms Dawson is saying is this is 

effectively replicating that information you could not access.  It is 

actually conveniently shown on this map which we have previously 

discussed. 

 15 

MS DAWSON:   And it is called the LURP Boundary. 

 

JUDGE HASSAN:   It is called the LURP or Land Use Recovery Plan 

Boundary which is effectively replicated in the map and in the 

Regional Policy Statement.   20 

 

MS MACBETH:   Okay, I see. 

 

JUDGE HASSAN:   But it is importantly – there it is there. 

 25 

MS MACBETH:   I see.  So I guess our question is how fixed is that green 

line?  Because as it is drawn currently it seems to intersect our house at 

280, and also our tennis court, and I do not know whether that green 

line was determined by the 19 contour line originally, because the 

house is sitting on a flat platform, as is the tennis court, so I do not 30 

know how the 19 metre contour line can go through those two pockets 

of land. 

 

 It does not look kind of rationale to me. 

 35 

JUDGE HASSAN:   Yes, yes.  And that may well be a matter useful for 

discussion between yourself – are you able to, just in terms of my 

original indication, just stay with this process through the morning to 

see if we can work through something a bit clearer. 

 40 

MS MACBETH:   Sure thing, yes, yes, thank you. 

 

JUDGE HASSAN:   All right, and there will be opportunity for discussion with 

Council during the break. 

 45 
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MS DAWSON:   Could I ask; the green line that you can see there, in terms of 

how it might coincide with Mr Norton’s line, it does include all of 280, 

which is the corner? 

 

MS MACBETH:   Yes, it does. 5 

 

MS DAWSON:   And part of 282?  Is that correct? 

 

MS MACBETH:   Yes, but - - -  

 10 

MS DAWSON:   But a different part than what Mr Norton has identified? 

 

MS MACBETH:   That is right, and I think Mr Norton’s suggestion was to 

draw the boundary long along the property boundary of 280, which 

probably seems the simplest solution. 15 

 

JUDGE HASSAN:   Yes. 

 

MS MACBETH:   And there may be others. 

 20 

JUDGE HASSAN:   And you are relying on his understanding of these matters 

as a storm water expert? 

 

MS MACBETH:   Mm. 

 25 

MS DAWSON:   So if your preference to have the boundary line drawn along 

the boundary with 280, or to try and include some of 282? 

 

MS MACBETH:   Probably the line along the 280 boundary line is the simplest 

and tidiest. 30 

 

MS DAWSON:   And that is all within that green lien there? 

 

MS MACBETH:   It is as it is, yes. 

 35 

MR NEILL:   If you go back then to the slide that showed the boundaries for 

that property. 

 

MS MACBETH:   It is probably in figure 4 of Mr Norton’s. 

 40 

JUDGE HASSAN:   Mr Norton, figure 4, yes.  If you could go back to that 

please.   

 

MR NEILL:   No, that is not the one. 

 45 

MS DAWSON:   No, figure 4, Norton. 
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  [10.25 am] 

 

MR NEILL:   Page 25 of the – that is it there.  Now there is your property at 

280 shown with the red boundary. 5 

 

MS MACBETH:   That is it, yes. 

 

MR NEILL:   Now are you happy with his line, the yellow line or do you want 

that brought back in to 280? 10 

 

MS MACBETH:   So the yellow line then takes in – do you want to speak to 

it? 

 

MR DANN:   Yes, we are happy with the yellow line, which in fact 15 

incorporates the tennis court into the RNN area, does it not? 

 

MR NEILL:   Yes. 

 

MS MACBETH:   That would be our preference. 20 

 

MR DANN:   That would be our preference. 

 

MR NEILL:   And that differs just slightly from your white (INDISTINCT 

0.46)   25 

 

MS MACBETH:   I am confused about the yellow and the red line, I am sorry. 

 

MR DANN:   She was talking to the boundary line which is the red line around 

there.  The left hand yellow line runs right along the left hand, just 30 

beside the tennis court. 

 

MR NEILL:   But if we look at where the LURP line actually is it actually 

make a bit of a jag. 

 35 

MS MACBETH:   It does. 

 

MR NEILL:   It does. 

 

MS MACBETH:   It does. 40 

 

MR NEILL:   So if we overlaid that it goes through the middle of your tennis 

court. 

 

MR DANN:   It does, and we are just saying that this seems to be a much more 45 

logical solution.  And practical really. 
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JUDGE HASSAN:   All right, so Ms MacBeth I think just picking it up from 

that, as I understand it we are now at about paragraph 7 of your notes. 

 

MS MACBETH:   I thought I had kind of finished really.  Yes, yes we are. 5 

 

JUDGE HASSAN:   I think we have got the gist of it now and the 

understanding now of the relief you are asking for in the bold 

paragraph in the second to last there. 

 10 

MS MACBETH:   Yes, sir. 

 

JUDGE HASSAN:   Is there anything you wanted to add to any of that? 

 

MS MACBETH:   I do not think so, thank you very much. 15 

 

JUDGE HASSAN:   All right, then I will test whether there are other questions 

from the Panel.  Mr Neill? 

 

MR NEILL:   No, no thank you. 20 

 

JUDGE HASSAN:   Mr Willis? 

 

MR WILLIS:   No, just congratulations of finding your way through the 

labyrinth of complexity in this matter, well done.   25 

 

JUDGE HASSAN:   Take that as a compliment from a planner.  Ms Dawson? 

 

MS DAWSON:   Yes, thank you very much; it helped us discover these issues, 

so thank you. 30 

 

JUDGE HASSAN:   It does not say that the Panel has any predetermined view 

on what the appropriate relief is on this matter, what we would prefer is 

that what we signalled earlier, Mr Laing, I am wonder, it seems that 

there are some issues to practically work through. 35 

 

MR LAING:   Your Honour, I think it be best if they confer directly with Ms 

Oliver. 

 

JUDGE HASSAN:   Yes, I think so. 40 

 

MR LAING:   I do not think that I - - -  

 

JUDGE HASSAN:   When we looked at Ms Oliver’s evidence - - -  

 45 

MR LAING:   It is quite brief. 
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JUDGE HASSAN:   It is quite brief and we wondered whether, yes, this helps 

perhaps Mr Oliver’s on some dimensions of that. 

 

MR LAING:   I am sure if they conferred then we could either come back to 5 

you with an agreed position or tell you what the differences are. 

 

JUDGE HASSAN:   That is right, and we know the basis of those.  So if we 

could allow you to do that.  Ms Oliver I see is down there, so she 

should feel free to, under your guidance, to do that at any stage.  If you 10 

wanted to have a few moments with her now we can do that, otherwise 

- - -  

 

MR LAING:   Well probably good idea if we deal with it now if that is all right 

with you? 15 

 

JUDGE HASSAN:   Yes, okay, all right.  So Ms Oliver I think you could take 

that as leave to discuss the matter with the submitters and in 

conjunction with Mr Laing to come back to us at some point with 

where we end up.  Thank you very much.  That is for the moment and 20 

we may see you later in the morning depending on how things go.   

 

MR DANN:   Thank you. 

 

<LINDSAY MACBETH WITHDREW [10.28 am] 25 

 

JUDGE HASSAN:   So Ms Limmer, I think it is over to you now.   

 

MS LIMMER:   Thank you.   

 30 

JUDGE HASSAN:   Now, again the Panel has had the chance to read, to 

review your submissions Ms Limmer, so you can take that as a lead in 

terms of what you need to cover, and no doubt have you caught up with 

our decision on Stage 1 Subdivision overnight? 

 35 

MS LIMMER:   Yes sir I have, and I was merely going to effectively put my 

written submissions to one side and just address you on what in my 

submission remains to be resolved in light of the decision you have 

already made in stage 1. 

 40 

JUDGE HASSAN:   Yes, okay, just presumably by reference to what is now 

the form of policy 8.1.2.1. 

 

MS LIMMER:   Yes sir. 

 45 

JUDGE HASSAN:   Arising from that decision on page 50 of it. 
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MS LIMMER:   Yes. 

 

JUDGE HASSAN:   All right. 

 5 

MS LIMMER:   Just to start sir, given the submissions made yesterday by the 

community board I thought it may be helpful what Fulton Hogan is not 

seeking in this Outline Development Plan 

 

  [10.30 am] 10 

 

JUDGE HASSAN:   Yes. 

 

MS LIMMER:   Nothing in its submission sought to extend the hatched area 

over any greater area than it already is, so that was not part of the 15 

submission at all.  If you have the submission in front of you and I 

apologise, I forgot to remind the Secretariat what document to have 

ready. 

 

JUDGE HASSAN:   The Secretariat is right on it and they helpfully provided 20 

us with a copy even though you did not ask for it. 

 

MS LIMMER:   Wonderful, thank you.  So really if I look at the submission 

RNN3, the very first row of appendix A repeats the submission request 

that was made in stage 1 of chapter 8.  What it does do though, is bring 25 

that specifically through to the ODP so in stage 1 chapter 8 it sought 

the same relief but it sought it at policy level.  In the RNN submission, 

which was only on the ODP, it sought to bring that exact same relief 

through to the ODP itself, in the narrative so not on the picture. 

 30 

 And the reason for that, Commissioner Dawson and Judge Hassan will 

recall, at the end of the Subdivision hearing the Council said in its 

closing submissions that quarrying should only be potentially 

considered if it were explicitly provided for on the ODP so this 

submission was a reaction to that submission from the Council in the 35 

event the policy in stage 1 came out to require that it only be allowed to 

be considered if it were on the ODP so that is really how this 

submission came about.   

 

 Really Fulton Hogan’s preferred relief remains that this plan simply 40 

recognises that in greenfield priority areas extraction of aggregate may 

be appropriate as an interim use. 

 

JUDGE HASSAN:   All right.  So just to clarify then, in view of policy 

8.1.2.1B on page 50 of the stage 1 decision, which is to the effect that 45 

recognise that that short-term use of identified greenfields priority areas 
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for aggregate extraction may be able to be undertaken as part of the 

preparation of an area for urban development, provided that the adverse 

effects of the quarrying activity can be adequately mitigated, including 

not compromising the use of the land for future urban development.   

 5 

 In light of that what remaining relief is Fulton Hogan seeking? 

 

MS LIMMER:   Yes, sir.  So it does not seek changes to the ODP or the 

narrative in the event that this policy – the only issue remains the fact 

that these New Neighbourhood provisions, as they are now proposed, 10 

oust the effect of this policy.  So they exclude this policy from 

operation within the New Neighbourhood Zones.   

 

JUDGE HASSAN:   Okay, and on that you are not suggesting that the version 

before the Panel is doing that, or is it? 15 

 

MS LIMMER:   My understanding is that that is precisely what it does, is it 

says that policy 8.1.2.1 does not apply within New Neighbourhood 

Zones. 

 20 

JUDGE HASSAN:   I see. 

 

MS DAWSON:   Can I ask a question? 

 

JUDGE HASSAN:   All right, yes, unusually we are going to ask you a few 25 

questions, because it is important to focus before we get underway on 

this, just to understand given in light of that decision where things 

stand first of all. 

 

MS LIMMER:   Yes, and just on that I have attempted to speak to Ms West as 30 

quickly as we have been able to overnight and this morning.  The views 

and the position that I am expressing are our immediate reaction in 

terms of the decision and how it fits in with these provisions, but that 

aspect of it in terms of this policy not being applicable in the New 

Neighbourhood Zone has been a part of the proposal since November 35 

and the difficulty Fulton Hogan has found itself in is that even if it 

succeeded in stage 1 it would have to go again in this chapter. 

 

JUDGE HASSAN:   Yes, Ms Dawson? 

 40 

MS DAWSON:   Just so that I am clear what you are talking about, the version 

of this sort of package of subdivision and residential provisions for the 

RNN zone that came through the conferencing and then has come in 

the Council’s evidence-in-chief and rebuttal version has this list at the 

beginning of it of policies that would not apply in the RNN zones and 45 

those that would apply.  And that is part of the Council’s proposal at 
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the moment and of course, so that is where you see the difficulty? – but 

of course the Council had not seen, and had no one seen, our decision 

on the subdivision provisions at that time. 

 

MS LIMMER:   That is right. 5 

 

MS DAWSON:   Were you here at the beginning of this hearing where I think I 

discussed with either Mr Collins or maybe Mr Laing the need for some 

work to be done to re-look at what policies do or do not apply to the 

RNN zone once the subdivision decision has been seen?   10 

 

  [10.35 am] 

 

 Because clearly the way they are written some of the policies would 

need to apply to the greenfield priority areas and the RNN zone? 15 

 

MS LIMMER:   Yes. 

 

MS DAWSON:   Yes. 

 20 

MS LIMMER:   Yes, and that really is the heart I suppose, the remaining issue 

for Fulton Hogan is ensuring that the decision that has been made is 

implemented in the New Neighbourhood Zones in the way it was 

intended to be.  And at the moment the provisions do not achieve that. 

 25 

JUDGE HASSAN:   All right, well I suppose that submission as I understand it 

though, is it is sort of on the basis that you are making a case for that to 

be carried across, it is not as though the decision on stage 1 has that 

supervening or supervising role in the nature of say, the Strategic 

Directions decision does it, because it reserves some aspects for later 30 

determination, such as now. 

 

 So the question remains open rather than being one that necessarily 

follows from the stage 1 decision does it not? 

 35 

MS LIMMER:   Yes, sir.  I suppose my submission is on the basis that the 

decision has determined the acceptability or the appropriateness in 

some circumstances of quarrying or aggregate extraction being 

recognised within greenfield priority areas including the ones that are 

proposed to be zoned Residential New Neighbourhood. 40 

 

JUDGE HASSAN:   Yes.  All right. 

 

MS LIMMER:   And my submission is that at the present time the provisions 

proposed for the New Neighbourhood Zone do not recognise or 45 

implement that and they need to do more to do that. 
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JUDGE HASSAN:   Yes, all right. Well we understand that to be the nature of 

your case, thank you. 

 

MS DAWSON:   All right, thank you for drawing that to our attention. 5 

 

MS LIMMER:   So with that said, the relief sought no longer relates to the 

ODP specifically, but I will caveat that just with one change that I 

submit is appropriate, and it really comes out of the questioning of 

Mr Cook yesterday and you may recall he said that in the absence of 10 

anything additional on the ODP, the ODP actually discourages further 

quarrying because it has what is shown as an area to be quarried, and 

he described it as the flipside of that being that there are no further 

areas to be quarried. 

 15 

JUDGE HASSAN:   Which is a logical error of interpretation, is it not? 

 

MS LIMMER:   Yes, yes, and sir, it would be Fulton Hogan’s preference not to 

have arguments arising if a consent application were made that were 

arising out of an ambiguity that was unintended and my submission is 20 

that that could very simply be rectified by the wording being changed 

from “area to be quarried”, which suggests maybe no other areas are to 

be quarried, to simply “area currently consented for aggregate”. 

 

JUDGE HASSAN:   So you think there is something in the positioning.  I have 25 

to say, from an interpretation point of view, I thought there was some 

fundamental logical error in the logic that explicit reference here meant 

exclusion over here on the face of it, but you say there is an element of 

lack of clarification that you would like to resolve? 

 30 

MS LIMMER:   Sir, my submission is not that the position has any merit and it 

would be argued against at the relevant time but my submission is if we 

can avoid having to have an argument about that later by simply 

amending the wording to reflect the intentions, not about changing the 

substance of the intended notation, then it would be appropriate to do 35 

that. 

 

JUDGE HASSAN:  All right. So presumably, you can, is Ms West in a 

position to assist us with wording on that or are you going to provide 

that in a closing submission if need be? 40 

 

MS LIMMER:   I can provide that in closing submissions.  I have suggested 

the wording just now as well so it will be on the transcript but we can 

provide that in closing submission. 

 45 
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JUDGE HASSAN:   Yes, okay.  I think it would be useful to just reflect on the 

transcript and confirm the position in closing submission. 

 

MS LIMMER:   Yes.  Sir, there is one other aspect to the submission I have 

just made about the effectively relying on the policy as opposed to 5 

particular ODP references or narrations, and that was the preference of 

both the Council planners that you heard from as well so that has 

informed the Fulton Hogan submission on this as we have gone 

through the hearing.  There is just one minor matter in regards to that 

and I have discussed this with my friend Mr Laing.  The transcript from 10 

Mr Collins’ questioning, I asked him whether it would be better in the 

ODP or the policy and his response was it would be more appropriate 

in the policy 8.1.4.1.  The transcript says “inappropriate” rather than 

“appropriate” so I just - - - 

 15 

JUDGE HASSAN:   Oh, I see.  No, I heard “appropriate” and the transcript can 

record that now. 

 

MS LIMMER:   Yes. 

 20 

JUDGE HASSAN:   It was not “inappropriate”, it was “appropriate”. 

 

  [10.40 am] 

 

MS LIMMER:  Yes, sir, and I have discussed that with both Ms White, 25 

Mr Laing and Ms Collins, so we have got it recorded as “appropriate” 

just to avoid any confusion when the transcript is reflected on.   

 

 In the final submission on that, in light of the recent release of the 

Stage 1 Chapter 8 decision, the fact that in mediation, Ms McIntyre for 30 

the Crown, agreed that if the panel accepted in that hearing that some 

recognition would be appropriate and amendment could be made to 

8.1.4.1, I wonder whether this may benefit from some discussion 

between at least the Council and Fulton Hogan and if not, the Crown as 

well, to be able to put to you any wording suggestions for tweaking 35 

8.1.4.1. 

 

 That is though assuming that policy 8.1.2.1 still is not to apply in the 

New Neighbourhood Zones, which is yet to be decided.  So I suppose 

all I am signalling there is that depending on how that goes it may be 40 

better for the parties to bring to you a joint position, than to receive 

several alterations effectively seeking to achieve the same thing. 

 

JUDGE HASSAN:  I think Mr Laing is conscious of the need to try to bring 

clarity and as much consensus as can be brought, but bearing in mind if 45 
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parties have different positions then that will be clear to us as well by 

the time we get all closing submissions in.   

 

MS LIMMER:  Yes.  So, finally, sir, and I can deal with this point very briefly.  

I have addressed or I will address you on the contentions from the 5 

Council and the Community Board that Fulton Hogan’s submission on 

this chapter is unsupported by any evidence.  It was certainly my 

understanding of the minute released by the Panel last year that if a 

party sought to rely on evidence called in earlier hearings it didn't have 

to recall that evidence, it could reference it and the Panel will have seen 10 

in my submissions that is what I have done.  I have understood that to 

be the appropriate approach and this does have implications for other 

chapters that I’m involved in shortly as well. 

 

JUDGE HASSAN:  The reality of this is that we are dealing with chapters of 15 

enquiry towards an ultimate end of producing a plan. 

 

MS LIMMER:  Yes. 

 

JUDGE HASSAN:  And in this case in particular we’re dealing with chapters 20 

that are partly decided and partly not decided and on that basis it’s 

entirely logical what you're saying and I agree it’s consistent with the 

minute. 

 

MS LIMMER:  Thank you, Sir, for that clarification.  So, in effect, Sir, that is 25 

the submission.  So Fulton Hogan knows that there remains a need for 

policy recognition.  Ms West’s evidence tells you there is no reason not 

to have that policy recognition in terms of the RPS documents and 

Mr Bligh’s evidence from the earlier hearing sets out the case for why 

if this plan can look to recognise and provide for gravel extraction it 30 

should look to do so. 

 

JUDGE HASSAN:  Thank you.  So any other points before you call Ms West? 

 

MS LIMMER:  No, sir. 35 

 

MS DAWSON:  There is remaining question in your points in the RNN 3 

which is about the extension of the yellow area to include, which is the 

development constraints residential area, to include all the area 

currently consented for quarrying.  I think you said you were not asking 40 

for any more and that includes that, you are not asking for that to be 

included? 

 

MS LIMMER:  No, Ma’am, and on reflection, that was simply reflecting their 

short term for Wildly Consented Zone operation effectively and policy 45 

8.1.4.1 has clarified that these ODPs are about outcomes and context in 
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my submission that Fulton Hogan is not pursuing that because that 

would no longer be appropriate on the ODP. 

 

MS DAWSON:  All right, thank you very much for clarifying that, that is 

good. 5 

 

MS LIMMER:  Thank you, sir, I call Ms West. 
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<MS JANE SUSAN WEST, affirmed [10.44 am] 
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<EXAMINATION BY MS LIMMER [10.44 am] 

 

MS LIMMER:  Do you confirm your full name is Jane Susan West? 

 

MS WEST:  Yes, I do. 5 

 

MS LIMMER:  And you are a Senior Planner at Golder Associates? 

 

MS WEST:  That is right. 

 10 

MS LIMMER:  You have provided a rebuttal brief of evidence in this matter, 

dated 5 January 2016? 

 

MS WEST:  Yes. 

 15 

MS LIMMER:  And do you have the qualifications and experience set out in 

the evidence? 

 

MS WEST:  Yes. 

 20 

MS LIMMER:  Do you have any corrections you wish to make to that brief? 

 

MS WEST:  No, I do not. 

 

MS LIMMER:  Do you confirm its contents to be true and correct to the best of 25 

your knowledge? 

 

MS WEST:  Yes, I do. 

 

MS LIMMER:  Now I understand, Ms West, you have prepared a short 30 

summary statement of your evidence, could you please read that and 

remain to answer any questions. 

 

JUDGE HASSAN:  I wonder if Ms West could presumably just concentrate on 

the matters in contention at this point, in that summary? 35 

 

MS LIMMER:  Yes, sir, I believe it is four paragraphs. 

 

JUDGE HASSAN:  Yes, thank you. 

 40 

MS WEST:  Very short.  So in my evidence I have rebutted the evidence from 

Mr Cook, in particular where he suggested non-urban interim uses such 

as quarrying are not allowed within the urban limits because of the RPS 

provisions and should be discouraged. 

 45 
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 I agree with the opinions expressed in ,the expert conferencing 

statement between Ms McIntyre and Mr Long and Mr Bligh from the 

Stage 1 Chapter 8 hearing whereby the RPS does not seek to preclude 

non-urban activities or require territorial authorities to discourage non-

urban activities within greenfield priority areas. 5 

 

 I, therefore, support Mr Collins’ policy 8.1.4.1B which provides for 

interim appropriate whether they are urban or non-urban. 

 

 I discuss in my evidence that if there is an ability to make efficient use 10 

of land resource by way of an interim use, then I consider this to be 

appropriate so long as the interim use is an efficient use and has effects 

that are appropriate to the environment that receives them and that the 

interim use does not preclude the future use of the land for its intended 

purpose, in this case residential purposes.   15 

 

 My evidence does not readdress the planning merits relating to a policy 

expressly providing for aggregate extraction as an interim use.  That 

was address in the evidence of Mr Bligh during the Stage 1 Chapter 8 

hearing which I have reviewed in preparing for this hearing.  For this 20 

hearing I have confirmed my evidence to responding to the suggestion 

that the RPS does not allow for non-urban activities which would affect 

Mr Collins’ suggested policy on interim uses.  I have reviewed the 

policy wording set out in Ms Limmer’s legal submissions and in my 

opinion, those words reflect the approach supported by Mr Bligh in the 25 

Stage 1 hearings. 

 

MS BROUGHTON:  Excuse me, Judge, we found it very hard - - - 

 

JUDGE HASSAN:  Are you wanting to - - - 30 

 

MS BROUGHTON:  I could not hear most of the - - - 

 

JUDGE HASSAN:  Ms Broughton, stop.  Is it you or Mr Mora who is going to 

cross-examine this witness? 35 

 

MS BROUGHTON:  Mr Mora, but I have got two questions at the end but I 

cannot hear the witness. 

 

JUDGE HASSAN:  You cannot hear the witness?  All right, I just thought you 40 

couldn't hear me.  So if you could make sure that you speak closer to 

the microphone. 

 

 Now, Ms Broughton, those two questions you wish to ask the witness, I 

would like you to put them to Mr Mora for Mr Mora to put to the 45 
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witness.  You can assist Mr Mora with the notes but it is to be one 

person doing the questions, thank you.  Mr Mora? 

 

<CROSS-EXAMINATION BY MR MORA [10.48 am] 

 5 

MR MORA:  Thank you, Ms West.  What timeframe do you believe is 

appropriate for an activity undertaken in order to be termed “interim” 

given the activity of quarrying tends to be undertaken over many years 

so in the context of this - - - 

 10 

JUDGE HASSAN:  Just bear in mind that is a fair question, Mr Mora, you do 

not probably need to put the context point.  Just the question, let us see 

how we go with that. 

 

MR MORA:  Thank you. 15 

 

JUDGE HASSAN:  And if you have going to need the context, you can do that 

next. 

 

MS WEST:  I guess in my opinion an interim use it depends on which area is 20 

looking to be developed for an interim use and how long it might be 

before the ultimate use of residential is proposed for the area.  We have 

talked about 2028 and I know there has been some debate in the past 

about what is a short term and what is a long term quarrying operation 

and there are differences of opinion about that. 25 

 

 From what I have read and I am not an expert on quarrying, anything 

from, I do not know, one to - - - 

 

MR MORA:  Sorry? 30 

 

MS WEST:  - - - perhaps one year, perhaps as many as eight or 10 years, to the 

best of my knowledge, I am not an expert in that area.   

 

MR MORA:  Do you think that is a satisfactory period for people in close 35 

residential proximity, and proximity to schools, to be tolerant of that 

activity for a period of up to 10 years without having a very, very 

negative effect on their communities and their lifestyle? 

 

MS WEST:  In order for any quarrying activity to take place there would be a 40 

resource consent process needing to take place first and what I think is 

most important is that that process would have to account for and 

mitigate appropriately any effect on the surrounding land uses. 
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  [10.50 am] 

 

JUDGE HASSAN:   So in light of that explanation what’s your answer to the 

question? 

 5 

MS WEST:   That so long as consent is granted for whatever interim use that 

might be then, yes, I believe it’s appropriate.  

 

MR MORA:   The problem that we have, Ms West, is that the consents that 

have been granted already for quarrying in this area are very close to 10 

residential neighbourhoods and schools have not been publically 

notified so the community have had no voice at this stage through 

resource consent - - - 

 

JUDGE HASSAN:   Mr Mora, stop.  That is a statement, not a question; put a 15 

question. 

 

MR MORA:   Do you believe that it would be necessary for any such resource 

consent to be publically notified and would you support that public 

notification? 20 

 

MS WEST:   That is difficult to answer, because there is not an application 

before us to make that - - - 

 

JUDGE HASSAN:   Well do your best. 25 

 

MS WEST:   Depending on how close the quarrying activity was would be a 

determining factor on whether or not notification would take place. 

 

JUDGE HASSAN:   And then answer the question. 30 

 

MS WEST:   My hunch is that public notification probably would be required. 

 

MR MORA:   Your hunch? 

 35 

MS WEST:   Yes. 

 

MR MORA:   Would you support that? 

 

MS WEST:   If that was the decision that the Council was making based on 40 

whatever the application was that was put before it, absolutely. 

 

JUDGE HASSAN:   Ms West, are you qualifying that answer on the basis that 

professionally you cannot go any further or can you express your 

professional opinion, as I think Mr Mora is asking you to do. 45 
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MS WEST:   I do not believe I can go much further because there is not an 

application a set of actual circumstances to base a decision around 

notification on. 

 

MR MORA:   What assurances can you give that the undertaking of any 5 

quarrying to be undertaken within the ODP area, being beyond that 

already consented off Roberts Road, will not extend over many years 

and will be tolerated for that time by the residents; so what assurances 

can you give? 

 10 

JUDGE HASSAN:   No-one can give any assurances on that.  It is a matter of 

application resource consent, if it cannot be given the consent may well 

be declined in the future.  It is too speculative, Mr Mora. 

 

MR MORA:   Thank you. 15 

 

JUDGE HASSAN:   If you can rephrase it or move to another question. 

 

MR MORA:   In the context of interim uses/development you make reference 

to your rebuttal evidence to the proposed policy 8.1.4.1(b) that details 20 

the matters associated with Outline Development Plans, but what 

assurances can you give that in this particular case that the undertaking 

of quarrying will not become the interim use but could instead become 

the final use and that the local community is left with a large quarried 

out hole on its back door step and what it was intended to become rural 25 

zoned land. 

 

JUDGE HASSAN:   Well, Mr Mora, that is very similar to your previous 

question, but if the witness can answer it then I will allow the question. 

 30 

MS WEST:   I think the only thing I can say there is that the plan would not, is 

not providing for that as a final use.  The final use is clearly what is 

shown on the ODP. 

 

MR MORA:   Okay, so the area that is hatched in the ODP is the only area to 35 

be quarried? 

 

MS WEST:   That is the only area that currently holds resource consent for a 

quarry. 

 40 

JUDGE HASSAN:   Mr Mora, the other issue here is see there is no prohibited 

activity category in the plan so no professional witness is going to be 

able to tell you what you would like to hear on that without a rule 

saying it is prohibited outside that area. 

 45 

MR MORA:   That is what I would like to hear. 
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JUDGE HASSAN:   Well that is the relief that the association that you 

represent, the board, could have considered seeking but it has not and 

so it is beyond the scope of your client’s case. 

 5 

MR MORA:   Okay.  Given the scale of the quarrying undertaken to date 

generally by corporate interest within the rural area south to the west of 

Christchurch, given that Fulton Hogan can also be considered such a 

corporate entity, how can you reconcile that the potential separation 

distances between any quarry activity and the nearest existing 10 

residential property boundary will be in this case in the order of 

80 metres whereas the more accepted minimum quarrying separation 

distances – and this is what the Canterbury - - - 

 

  [10.55 am] 15 

 

JUDGE HASSAN:   No, Mr Mora, I am going to put a stop to that one as well.  

That is a submission, it is a whole lot of statements, it relies on a whole 

lot of assumptions about what is acceptable, it goes beyond this 

witness’s expertise; you are going to have to refocus that question, 20 

please, so that the witness can provide you with an answer within her 

expertise and knowledge. 

 

MR MORA:   Okay, are you aware of the agreement that was made by the 

Canterbury Aggregate Producers Group on a distance from residential 25 

boundaries for quarrying? 

 

JUDGE HASSAN:   Is that before us? 

 

MR MORA:   It has been before you. 30 

 

JUDGE HASSAN:   Is it before the Panel?  Can you refer me to anything 

before the Panel by way of evidence in any part of our inquiry and if 

you can, can you provide a copy for our ability to understand the 

question? 35 

 

MR MORA:   I cannot do that right now, sir. 

 

MS LIMMER:   Sir, I am loathed to try to find it, but there is no agreement as 

far as I am aware. 40 

 

JUDGE HASSAN:   Yes, well Mr Mora, I am sorry, and again, does it not go 

beyond this witness’s expertise as a planner to refer to some agreement 

document involving other parties.  She is not one of those parties? 

 45 
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MR MORA:   I thought that that was mentioned in the submission from Fulton 

Hogan, the distances? 

 

JUDGE HASSAN:   Well put the question in terms of distance, but do not 

complicate with material that this witness does not understand or I do 5 

not understand.  It does not help us, and it does not help you. 

 

MR MORA:   Right, thank you.  We will sort this out later if we can possibly.  

 

JUDGE HASSAN:   Well you have to ask for an application to recall the 10 

witness if you are going to do that.  So just come back to what it is that 

you want this witness to help us and you with, as a planning expert. 

 

MR MORA:   Thank you.  In the context of the Outline Development, ODP, do 

you believe that additional quarrying east and north will have less than 15 

a minor effect on the existing residential developments and 

Gilberthorpe School? 

 

MS WEST:   I think that would depend on how, whatever application might be 

made.  So you are talking about if it were to extend further to the west 20 

and the north from where the application currently - - - 

 

MR MORA:   Yes, and I understand that that question may be more related to 

when a resource consent application was made rather than this 

particular hatched area of the Outline Development Plan. 25 

 

JUDGE HASSAN:   Is that a question? 

 

MR MORA:   No, I am just saying that, yeah, I am just giving a heads up that 

you might say it is an inappropriate question and since the lead that you 30 

have been giving me so far today, sir, I just do not know whether it is 

an appropriate question in this case. 

 

JUDGE HASSAN:   Yes, I understand.  All right, so just to assist you, 

Mr Mora, on this at this point in essence you are absolutely correct to 35 

understand that there are resource consent processes that may or may 

not result in quarrying being consented if quarrying is sought and what 

is an issue here is what should be in the plan by way of provisions on 

these matters and I understand Fulton Hogan is not seeking to have 

quarrying as a permitted activity, indeed I think it might be non-40 

complying from my understanding. 

 

MR MORA:   Yes. 

 

JUDGE HASSAN:   But there is a policy construct.  Now, one of those policies 45 

in effect is a result of our first decision, all right, and that says what it 
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says, that it is now in place so you are right to refocus yourself on that 

matter so that you can assist us through your questioning and assist 

your own case. 

 

MR MORA:   Thank you.  A further question, do you agree that Fulton Hogan 5 

could apply for resource consent for quarrying without this being 

included in the ODP? 

 

MS WEST:   Yes. 

 10 

MR MORA:   And if the Outline Development Plan proceeds with Fulton 

Hogan’s recommendations, does it make it more difficult for a future 

Panel to reject a quarrying application? 

 

MS WEST:   I think it provides more direction for a future Panel to consider an 15 

application in terms of the importance of the aggregate resource 

because essentially that is what the policy is trying to achieve is that the 

recognition of an interim use which may or may not be quarrying, it 

could be any interim use, but that quarrying is one of those that might 

be appropriate if an application would be made. 20 

 

  [11.00 am] 

 

MR MORA:   Does it make it easier?  Or would it set a precedent? 

 25 

MS WEST:   I do not think it would set a precedent.   

 

JUDGE HASSAN:   First question first, and then we will go to the second one. 

 

MS WEST:   I think potentially it would make it easier. 30 

 

MR MORA:   Thank you. 

 

JUDGE HASSAN:   And does it set a precedent? 

 35 

MS WEST:   Does the policy set a precedent? 

 

MR MORA:   In this particular case, the outline development plan, would that 

set a precedent? 

 40 

MS WEST:   For similar outline development plans?  Because the submission 

from Fulton Hogan is on the policy. 

 

MR MORA:   Yes, and the policy does allow for an interim use. 

 45 

MS WEST:   Yes, it allows for any interim use. 
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JUDGE HASSAN:   Okay, so Mr Mora, when you say “Does it set a 

precedent”, can you be a bit more focussed about that please?  Do you 

mean in the context of this plan? 

 5 

MR MORA:   In the context of this plan, does it make it easier and does it set a 

precedent? 

 

MS WEST:   It does make it easier. 

 10 

MR MORA:   So it does make it easier, does it set a precedent? 

 

MS WEST:   I would like to give that a bit more thought.  I suppose it does 

because if one panel has considered it in one area and the same policy 

applies to another area. 15 

 

MR MORA:   Okay, thank you Ms West. 

 

JUDGE HASSAN:   Mr Mora, just to help you on that second question, to bear 

in mind of course there can always be an application to change the plan 20 

in the future. 

 

MR MORA:   Yes. 

 

JUDGE HASSAN:   That is always possible, and when a plan change process 25 

goes through the statutory regime that applies to it, it applies to it and 

just so that you understand that.  In other words, it will be considered 

on its merits if and when it was ever to occur. 

 

MR MORA:   Thank you, sir.  I am just well aware of the history of the 30 

inability for the community to actually respond to activities in this area 

and just as an advocate for the community, sir, it is very important for 

us to actually try and do our best. 

 

JUDGE HASSAN:   Yes, I understand that Mr Mora and I understand some of 35 

the questions you have asked about that very much pertain to that, 

including the questions on notification for instance. 

 

MR MORA:   Yes, thank you Chairman.  Thank you. 

 40 

JUDGE HASSAN:   All right, Ms Limmer any question arising or re-

examination?  Sorry, we have jumped the gun.  We will go to the panel.  

Mr Neil? 

 

MR NEIL:   It might appear that I am trying to assist Mr Mora but if I 45 

understood his question was does it make it easier, your answer was 
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yes, and when he said “Does it set a precedent?” as a commissioner, I 

would have thought what he was meaning is does it give a direction to 

commissioners hearing that resource application that they should grant 

that application? 

 5 

MS WEST:   I do not think it indicates granting at all.  I think it provides 

recognition that it needs to be considered. 

 

MR NEIL:   So it is one of the many issues that they should consider under 

Section 104? 10 

 

MS WEST:   Exactly, yes. 

 

MR NEIL:   Thank you, sir. 

 15 

JUDGE HASSAN:   Thank you, Mr Willis? 

 

MR WILLIS:   I have no questions, thank you. 

 

JUDGE HASSAN:   Ms Dawson? 20 

 

MS DAWSON:   Just one question Ms West, and it follows from a question of 

whether quarrying was in an RNN zone would be a non-complying 

activity or not; could you just show me in the latest version from Sarah 

Oliver’s rebuttal evidence, the rule that would apply to quarrying in the 25 

RNN zone? 

 

 To me, it looks like it may well be full discretionary, not non-

complying, but I think we need to clarify that. 

 30 

MS WEST:   That is what I thought as well. 

 

MS DAWSON:   Which did you think? 

 

MS WEST:   I thought full discretionary, and I know there has been some 35 

confusion. 

 

MS DAWSON:   I know that non-complying has been mentioned over various 

hearings, but in terms of the latest position that has been got to here, 

what does it say? 40 

 

MS WEST:   The reason I still think it would probably still fall to be non-

complying is because of the extent of earthworks.  I cannot think of the 

provision but I think there is a maximum volume of earthworks over 

which you would become non-complying.  So I think that that would 45 

trigger it even though I believe it actually sits as discretionary. 
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  [11.05 am] 

 

MS DAWSON:   All right, and that is a Stage 2 subdivision development - - - 

 5 

MS WEST:   Must be. 

 

MS DAWSON:   - - - hearing matter, that has not been decided yet? 

 

MS WEST:   That is right. 10 

 

MS DAWSON:   All right, so thank you for alerting.  So in the RNN provision 

as of land use, there is nothing particularly referring to quarrying and if 

you look at the list of non-complying activities there, the ones related 

to electricity lines and something to do with Aotea. 15 

 

MS WEST:   Yes, and that is what I think Mr Collins’s evidence was referring 

to when he talked about non-complying. 

 

MS DAWSON:   Yes, and if it is non-complying it would be likely out of those 20 

earthworks rules as opposed to the RNN land use rules themselves? 

 

MS WEST:   Yes, that is what I think at this point. 

 

MS DAWSON:   Thank you for that. 25 

 

JUDGE HASSAN:   Ms West, as a planner do you think that that degree of 

interpretive skill is being required to be applied to understand this issue 

on a matter which is identified in the ODP as a potential is satisfactory 

in planning terms?  Put in another way, in terms of the statement of 30 

expectations, do you not think the activity classification should be a lot 

clearer? 

 

MS WEST:   Yes, I think it would be helpful.  The simpler the better, always, 

in my opinion. 35 

 

JUDGE HASSAN:   I just wonder whether, in fact, and it is no criticism of 

you, you are just dealing with rebuttal on certain matters and of course 

we have started a process, and in the process we have ended up with a 

policy through coming through in Stage 1 and then a question about 40 

how that policy should be adapted or applied into the new 

neighbourhood zone – in your professional capacity, do you think 

really this issue perhaps warrants slightly more attention in terms of 

both activity classification and policy relationship, to be got right? 

 45 

MS WEST:   Yes.  I think we are getting there on the policy. 
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JUDGE HASSAN:   Yes, it does trouble me a little bit.  I have to say, my 

assumption was it was non-complying, but now it seems that it is not 

entirely clear. 

 5 

MS WEST:   I am still yet to be corrected, they seem to be nodding? 

 

MR LAING:   Can I just confer? 

 

JUDGE HASSAN:   Yes, certainly. 10 

 

MR LAING:   Your Honour, that is the Council’s view as well, that it is 

discretionary.  That is the default category.  That is the way that the 

rules are sculptured, and so the earthworks would come into it and that 

of course is in the Stage 2 subdivision. 15 

 

JUDGE HASSAN:   Yes, the thing I find a little bit troubling is, there is a 

couple of things, and as I say, this is in a sense a reflection of the way 

the process is evolving as we go, including the fact that we issued our 

decision yesterday and Ms Limmer had to speak to that change in 20 

circumstance on the hoof and did well in doing so, but nevertheless it is 

quite a change and if we look at what is before us, the starting position 

of the Council was the policy that we were discussing before would not 

apply.   

 25 

 But of course, the policy position has now changed by our decision and 

so one question is what policy should apply in this area?  And that is 

why I said it seems to be an open question as to what policy should 

apply to this area and I wonder about whether in fact we need some 

clarify, perhaps confirmation as to the associated activity classification.   30 

 

 If the Council’s ultimate position is, say, the policy should apply but 

the activity classification to remain discretionary, I just think the two 

should be considered together in one drafting exercise. 

 35 

 Now I think what you are saying, Mr Laing, is that is the position of the 

policy? 

 

MR LAING:   That is the Council’s position.  Discretionary is the default 

category and the problem with drafting always is where do you put the 40 

default category?  Because unless you are going to go back to quite 

long lists of activities in which case there is always a possibility you 

are going to miss something, you still need a default category whether 

it is discretionary or non-complying, and obviously prohibit is not 

something which we were concerned with here. 45 
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  [11.10 am] 

 

JUDGE HASSAN:   No, but if there was a significant quarry the earthworks 

rules also come into play, potentially to change the activity 

classification. 5 

 

MR LAING:   That is correct, and it might be that there needs to be some better 

linkages, and I have an open mind about that, because I have only 

really had little time to just look at the Stage 1 decision as well. 

 10 

JUDGE HASSAN:   Yes. 

 

MR LAING:   It does raise the question about the Stage 2 decision which is 

still forthcoming as well, because there may well be some consistency 

issues flowing on from that. 15 

 

JUDGE HASSAN:   Okay, all right. Well, we will give some thought to that. 

Yes, okay, well, thanks for that, that is fine for the moment. Mr Mora, 

any questions arising from that before I test with Ms Limmer about re-

examination? 20 

 

MR MORA:   On that issue that you just raised, sir, about discretionary versus 

non-complying is an issue that we would like some - - - 

 

JUDGE HASSAN:   Well, the difficulty you have got, of course, is that you did 25 

produce evidence from a planner who dealt with the issues, I think it is 

fair to say that no one has really got into this issue in any detail, so I do 

not – you know, we will give it some thought but at this stage my 

inclination would not be to go any further than that. 

 30 

MR MORA:   Okay. 

 

JUDGE HASSAN:   Obviously it is a matter for parties as to what they think, 

but - - - 

 35 

MR MORA:   Because whether it is non-complying or discretionary makes a 

very big difference as to whether notification or the surrounding 

community - - - 

 

JUDGE HASSAN:   Well, that might be your perspective, but I have to say 40 

from my perspective I do not think that is the case.  

 

MR MORA:   Okay. 

 

JUDGE HASSAN:  There is a live issue as to the – as you have raised in your 45 

cross-examination and so forth, about activity classification, and you 
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have got the answers from that from this witness that pertain to that, 

and we will have a think about those. 

 

MR MORA:   The earthworks chapter as well, sir. 

 5 

JUDGE HASSAN:   Yes, and notification classification can apply, public 

notification, limited notification, those sorts of things can be guided in 

policy and rules in a plan whether it be discretionary or non-complying.  

 

 In a legal sense the difference between non-complying and 10 

discretionary is very much about one thing, and that is whether there is 

a threshold that has to be satisfied, and that threshold is; is it contrary to 

the objectives and policies? – well, we will have to think about that one 

in terms of the fact that there is a live question about whether we have a 

policy that explicitly addresses quarrying, and that is obviously already 15 

in place in our first decision, and the question is should it be applied to 

the New Neighbourhood Zone or not, so you will need to think about 

that in your closing submissions. 

 

 And the second issue is; see if that threshold is passed, then whether or 20 

not the effects are minor is insignificant for the threshold, you go 

straight to looking at it on its merits, at that point it becomes pretty 

much similar to discretionary in how it is dealt with, and then 

notification, as I say, is a separate question. I hope that helps you. 

 25 

MR MORA:   It does help, and I think we probably need to talk to Council 

staff about their position on - - - 

 

JUDGE HASSAN:   Yes, and I am not inclined to make any directions for 

further evidence or anything on this matter, the position has been made 30 

clear to us from the Council as to the activity class, the evidence that is 

before us, and I think we just have to run on that basis. But of course I 

am not precluding people from making applications for directions. 

 

MR MORA:   Thank you. 35 

 

JUDGE HASSAN:   So no matters of, obviously no - - - 

 

MR MORA:   No. 

 40 

JUDGE HASSAN:   Any re-examination Ms Limmer? 

 

MS LIMMER:   Sir, I do, I just have a couple of questions. Could we perhaps 

have the decided policy 8.1.2.1B in front of Ms West? 

 45 
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JUDGE HASSAN:   I have to say, Ms Limmer, I will let this go, but if 

Mr Mora wants to ask questions on this, I might let him if I feel as 

though it has gone beyond the true re-examination. 

 

MS LIMMER:   Certainly, sir, I will provide the question - - - 5 

 

JUDGE HASSAN:   In some ways it could have been led. 

 

<RE-EXAMINATION BY MS LIMMER [11.13 am] 

 10 

MS LIMMER:   Sir, it is in response; you were asked, Ms West, would it make 

it easier to get consent, by Mr Mora, and looking at that policy could 

you please tell me whether it would make it easier for an application 

that would have adverse effects that are not adequately mitigated to get 

consent? 15 

 

MS WEST:   No, it would not. 

 

MS LIMMER:   You were also asked the question from Mr Mora as to whether 

it would be, and I cannot recall the exact words, appropriate for 20 

someone to put up with an activity with effects that are more than 

minor for 10 years or so, is it your opinion that the effects of quarrying 

can be minor or less? 

 

MS WEST:   Yes, it is. 25 

 

MS LIMMER:   Those are my questions, sir. 

 

JUDGE HASSAN:  All right, well, I am going to give you an opportunity, 

Mr Mora, is there anything you want to ask from that? I think it was 30 

probably fairly re-examination, touched the boundaries of that, but. 

 

MR MORA:  It is just, I do not whether you will accept this question, sir, but 

have you lived near a quarry operation for any length of time? 

 35 

MS WEST:   No, I have not. 

 

MR MORA:   No. 

 

JUDGE HASSAN:   Thank you very much. Thank you very much, Ms West. 40 

All right, so we have now got Peter Dellaca and Kay Stieller for the 

Awatea Residents Association. 

 

<THE WITNESS WITHDREW [11.15 am] 

 45 

JUDGE HASSAN:   Good morning. 
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MS STIELLER:   Good morning. 

 

JUDGE HASSAN:   We have now got your submissions in front of us. 

 5 

MS STIELLER:   All right, thanks. 

 

JUDGE HASSAN:   And you have got an additional set of presentation notes? 

 

MS STIELLER:   Yes, these are the presentation notes, it is much easier if I put 10 

it in and I do not forget everything then. 

 

JUDGE HASSAN:   Thank you. If you could just speak up a bit there. 

 

MS STIELLER:   Can you hear now? 15 

 

JUDGE HASSAN:   That is better. 
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<KAY STIELLER [11.17 am] 
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MS STIELLER:   The Awatea Residents Association is presenting today in 

response to the rebuttal of DJ Laing and CK McCallum, legal counsel 

for the Christchurch City Council, to the ARA’s statement of evidence, 

15 December 2015, in which they submit it is beyond the scope of the 

Panel’s powers under the Order in Council and the RMA to 5 

recommend that a date of one year be set whereby Kartsport 

Canterbury must surrender its lease with the Christchurch City Council 

and vacate Carrs Road Reserve permanently. 

 

 Also, they submit it is beyond the Panel’s powers to direct the Council 10 

to immediately present to landowners of South Awatea a 

comprehensive alternative zoning plan if Kartsport Canterbury decline 

the Council’s offer of funding for relocation.  

 

 Plan Change 5, rule 14.6.4.2B, that no development is to take place in 15 

South Awatea until the Carrs Road raceway is relocated or ceases 

operating, is questioned as to its status under the RMA if the Territorial 

Authority offers a set amount of funding to a tenant as compensation to 

relocate elsewhere so as to enable an area to be compliant with a 

current zoning. 20 

 

 The ARA asked the Panel if rule 14.6.4.2B is considered to relate to 

property and financial issues does it therefore fall outside what can 

properly be provided for in a district plan under the RMA and can it be 

used as a constraint to development.  25 

 

 As stated in our presentation on 7 October 2015, the two sites the 

Christchurch City Council consider feasible options for the Kart Club’s 

relocation, from both a planning and financial perspective, have been 

under investigation for at least 10 years, probably more, without 30 

success. There are no guarantees relocation of the raceway will get the 

required resource consents or that in the foreseeable future a new 

location will miraculously become available.  

 

  [11.20 am] 35 

 

 South Awatea as a priority New Neighbourhood Zone is considered by 

the ARA inconsistent and compatible with the existing land uses noisy 

activity as required by the city plan and Plan Change 5. 

 40 

 Landowners in South Awatea accept the zoning of priority New 

Neighbourhood Zone provided the zone can be developed normally in 

accordance with the City Plan, LURP, and RPS, and is honoured by the 

territorial authorities or rezoned or mitigated to be compatible with the 

noisy activity. 45 
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 The president of the Kartsport Canterbury has verbally informed the 

secretary of the ARA that the club will not be taking out the offer of the 

Christchurch City Council to relocate unless additional funding is 

found and certainty of the site.  The ARA understands the likelihood of 

Kartsport Canterbury relocating is slight. 5 

 

 After considering the evidence of the Christchurch City Council, the 

ARA is convinced the Council has no Plan B should Kartsport 

Canterbury decline the offer of the Christchurch City Council on 

31 January 2016.  The ARA with respect ask the Panel to recommend 10 

to the Christchurch City Council that landowners be given certainty 

that South Awatea be able to move forward by giving the relief sought 

and the Council honours its commitment to Plan Change 5, the 

Council’s own plan change and stops making excuses for historical bad 

decisions. 15 

 

JUDGE HASSAN:   Thank you, Ms Stieller.  Now, I know that the 

association’s probably got limited funding but can I ask, did you take 

any legal advice from any quarter regarding the submissions for the 

Council about the matters that you have raised here in terms of what 20 

you guys can afford? 

 

MS STIELLER:   No, because it is lack of funding and it was the planners in 

the Christchurch City Council that recommended to us to actually come 

through the district review process that this was the best way for us to 25 

do it. 

 

 This is a Christchurch City Council Plan Change and we have gone 

through years and years and years of this, and North Awatea has gone 

to what Plan Change C, but South Awatea has this constraint and 30 

basically we are just in a void, we cannot do anything. 

 

JUDGE HASSAN:   Yes, and while we may have sympathy for the type of 

people that are involved in an argument for the period of time you are 

describing, we also have to be mindful of the relief we can grant so our 35 

brief if you like is under the Order in Council and that sets the 

perimeters of our role. 

 

 For instance, we have no described role in the Order in Council nor in 

the Resource Management Act to make recommendations to the 40 

Council for setting deadline dates and so forth as you describe in your 

paragraph 1 in regard to those issues so that is not the nature of the 

Panel’s role. 

 

MS STIELLER:   Right. 45 
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JUDGE HASSAN:   What we can consider are the provisions before us, the 

appropriateness or otherwise of those. 

 

MS STIELLER:   Well, the Council - - - 

 5 

JUDGE HASSAN:   And the Replacement Plan should have any other 

provisions in it within the scope of submissions and the relief that 

people are asking, those sorts of limits are applied as well to some 

extent.  There is some scope to go a bit further but - - - 

 10 

MS STIELLER:   Yes, yes.  But the Council is basing all this on acceptance of 

the Kart Club. 

 

JUDGE HASSAN:   Could you speak up a little bit? 

 15 

MS STIELLER:   The Council is basing their decisions on the Kart Club 

accepting their offer. 

 

JUDGE HASSAN:   Yes, I hear what they are saying but I am just trying to 

help you understand, while the Panel may have sympathy for those 20 

frustrations, our role is of the kind I described to you rather than one 

which for instance entitles us to supervise the Council’s functions and 

administration of its right or responsibilities, we have no supervisory 

role in the nature of an ombudsman office or anything like that. 

 25 

MS STIELLER:   Yes. 

 

JUDGE HASSAN:   So is there anything further you wanted to address on 

this? 

 30 

MS STIELLER:   No.  We really put everything in all our submissions on 

going - - - 

 

JUDGE HASSAN:   Yes, and we will fully consider those but we also have to 

consider the submissions made by the Council around the jurisdictions, 35 

scope of that relief and obviously need to adhere to those limits as they 

are described in the Order in Council. 

 

MS STIELLER:   Yes, it has been a big battle. 

 40 

JUDGE HASSAN:   Yes, I understand it has been.  I will just check if there are 

Panel questions.  Mr Neill? 

 

MR NEILL:   No, sir.  I understand your plight.  

45 
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  [11.25 am] 

 

JUDGE HASSAN:   Mr Willis, thank you.  No, Ms Dawson. 

 

MS DAWSON:   Just a couple of questions, please.  Could we have the 5 

Awatea Outline Development Plan up on screen, please.  Because you 

have spoken to us before, haven’t you, in the previous hearing about 

your alternative proposal so has your Residents Association – sorry, 

because I am not familiar with all of your submission – have you asked 

at all for this area to go back to rural if the Kart Club stays there? 10 

 

MS STIELLER:   No, no.  Not at this stage. 

 

MS DAWSON:   No, so you accept that it is an urban growth area of some sot? 

 15 

MS STIELLER:   It is, because we are surrounded completely by new 

neighbourhoods with Longhurst and Highstead Park and then there is 

all of Wigram and this was a Council Plan Change that they wanted to 

actually make this area a show piece for Christchurch.  

 20 

 It was right back when we did put in submissions because the Kart 

Club were going to expand but it is not the suitable site because it is on 

an old dump and it keeps on sinking anyway. 

 

MS DAWSON:   Yes, so just putting that to one side.  So do you accept that 25 

whilst the Kart Club stays there the area nearest to the Kart Club is not 

necessarily suitable for people to live there because of the noise? 

 

MS STIELLER:  Yes. 

 30 

MS DAWSON:   So you accept that? 

 

MS STIELLER:   Yes, because originally it was going to be business or that 

area. 

 35 

MS DAWSON:   And that is your – is that the other part of your submission 

that you have put to us is that instead of making it residential we should 

consider a business zoning giving the that Kart Club may well stay 

there in your view? 

 40 

MS STIELLER:   Yes, yes.  That was our submission, to give an alternative 

zoning to be compatible with a noisy activity. 

 

MS DAWSON:   And that is what you came and talked to us about at the 

previous year? 45 
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MS STIELLER:   That is right, that is right. 

 

MS DAWSON:   So from a residential point of view you are just pointing out 

to us that the way the Council’s looked at the zoning, if the Kart Club 

stays there their suggested non-complying activity rule for housing in 5 

area 2 also stays there and nothing would – and in your view, nothing 

would happen? 

 

MS STIELLER:   No, no.  They have already got a consent where there is part 

residential and the rest of it is on hold until something happens with 10 

Kart Club and so, but that just makes the whole a mess basically. 

 

MS DAWSON:   Yes, all right, thank you very much.  Thank you for clarifying 

all of that. 

 15 

JUDGE HASSAN:   And thank you Ms Stieller and Mr Dellaca.   

 

<KAY STIELLER WITHDREW [11.28 am] 

 

JUDGE HASSAN:   I think what we will do is we will take the morning 20 

adjournment now and have Tegel through after that.  Mr Laing, do you 

need any particular period of time?  

 

MR LAING:   I will find out how things are going with Ms Oliver but 

Mr Norton’s here and his evidence has been distributed I think to 25 

Mr Stokes so Mr Norton is ready whenever you - - - 

 

JUDGE HASSAN:   All right, okay, well we come back in around quarter to. 

 

ADJOURNED [11.29 am] 30 

 

RESUMED [11.49 am] 

 

JUDGE HASSAN:  Now - - - 

 35 

MR LAING:  Your Honour, please just before we moved on to Tegel, 

Ms Oliver and Messrs Dann and MacBeth have conferred and agreed 

on a solution in terms of where the boundary would lie.   

 

JUDGE HASSAN:  Good. 40 

 

MR LAING:  But we think that the best thing is to file a memorandum and 

have a plan which finally makes it clear where the boundary is but as 

between themselves, they have agreed. 

45 
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  [11.50 am] 

 

JUDGE HASSAN:  Well, that is very helpful to know that, thanks, Mr Laing. 

 

MR LAING:  Yes, they are here now just to confirm that but then they would 5 

probably like to be excused. 

 

JUDGE HASSAN:  Yes, all right.  Thank you for confirming that, you do not 

need to confirm it into a microphone because I understand you are 

nodding, that is sufficient for that.  Thank you for your assistance in the 10 

process. 

 

 All right, so Ms Stewart; Ms Stewart, do you have counsel?  All right, 

just come forward into the witness box please. 

15 
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<ANGELA MADELINE STEWART, affirmed [11.51 am] 
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JUDGE HASSAN:  And your full name is Angela Madeline Stewart? 

 

MS STEWART:  Yes. 

 

JUDGE HASSAN:  And you hold the planning qualifications you have set out 5 

and you have the experience set out in your paragraphs 1.1 to 1.4? 

 

MS STEWART:  I do. 

 

JUDGE HASSAN:  And you are giving evidence in accordance with the Code 10 

of Conduct? 

 

MS STEWART:  Yes. 

 

JUDGE HASSAN:  Are there any corrections you wish to make to your 15 

evidence? 

 

MS STEWART:  No. 

 

JUDGE HASSAN:  Now, we heard evidence yesterday from Ms Harte in 20 

rebuttal to your evidence, are there any comments you wish to make on 

that? 

 

MS STEWART:  No, not at this stage. 

 25 

JUDGE HASSAN:  Have you read the transcript? 

 

MS STEWART:  No, I have not. 

 

JUDGE HASSAN:  Do you now confirm your evidence to be true and correct? 30 

 

MS STEWART:  Yes. 

 

JUDGE HASSAN:  Actually, just to be totally clear, before I do that, there are 

two statements of evidence, aren’t there? 35 

 

MS STEWART:  There is just one statement of evidence from myself. 

 

JUDGE HASSAN:  Confusion in my file, I have got two copies of the same 

one but one’s tabbed with the letter R which suggests it is rebuttal but it 40 

isn’t, so I will get rid of that out of my file. 

 

 Well, Ms Stewart, you have an opportunity to speak, bearing in mind 

you have got a relatively brief statement to give a summary of that, 

while the time limit is set at 10 minutes generally speaking, I think in 45 

your case you could probably be quicker. 
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MS STEWART:  Yes, thank you.  Obviously you have a copy of my evidence 

there. 

 

 The focus is on the potential reverse sensitivity effects likely to arise 5 

from the incompatible land use that would be enabled through the 

proposed New Neighbourhood Zone and, in particular, the impact on 

the continued operation of the existing poultry farm at 

241 Buchanans Road.  Rules requiring specific setbacks are a tool 

commonly used throughout New Zealand to avoid reverse sensitivity 10 

effects and we can see them proposed throughout Chapter 17 requiring 

a minimum of 200 metres between new residential units and intensive 

farming activities. 

 

 However, this situation is highly unusual in that we have residential 15 

proposed in such close proximity to an intensive farming activity.  I 

have reviewed Council’s evidence and, in particular, the rebuttal and 

supplementary evidence of Ms Oliver.  She proposes a restricted 

discretionary activity status where minimum separation distances are 

not achieved and this references back to the 200 metres in Chapter 17.  20 

I believe this would be a generally acceptable compromise given the 

situation.  The restricted discretionary activity status would allow for a 

legal instrument to be registered on the titles of any new proposed lots 

which would, perhaps, be able to deal with the matter at subdivision 

stage and if it was undertaken appropriately could remove the 25 

requirement for needing it to be addressed at every development 

because we would not want to get into a situation where lots were 

created that then required a resource consent to build. 

 

 So I would see this instrument as containing a No Complaints 30 

covenant. 

 

  [11.55 am] 

 

JUDGE HASSAN:  No Complaints covenant, in respect of what? 35 

 

MS STEWART:  It would ensure that purchasers of the new houses or lots 

were aware of their close proximity to the poultry farm in its existing 

operation and would not provide for them to complain about the 

operation to Council or other authorities. 40 

 

JUDGE HASSAN:  What if the operations were creating a noxious or 

offensive issue for them? 
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MS STEWART:  The existing poultry farm as it runs now has not had any 

complaints and it is also required to comply with Regional and District 

Planning rules relating to air discharge.   

 

JUDGE HASSAN:  Thank you, anything further? 5 

 

MS STEWART:  The details of a No Complaints covenant could be addressed 

at a later stage, the exact wording.   

 

JUDGE HASSAN:  Well, we have to deal with the determinations at this stage 10 

so bear that in mind.  Anything further? 

 

MS STEWART:  No, thank you. 

 

JUDGE HASSAN:  So I think you have confirmed your statement to be true 15 

and correct, do you wish to confirm that? 

 

MS STEWART:  Yes. 

 

<CROSS-EXAMINATION BY MR CLEARY [11.57 am] 20 

 

MR CLEARY:  Thank you, good morning, Ms Stewart. 

 

MS STEWART:  Good morning. 

 25 

MR CLEARY:  I will start at the end with your final comment about the use of 

Non-Complaint covenants, and would that be in respect of potential 

odour issues associated with the operation? 

 

MS STEWART:  I would see it as odour and possibly noise. 30 

 

MR CLEARY:  Possibly noise, okay, there is no evidence about noise 

associated with the operation, that Is correct. 

 

MS STEWART:  Correct. 35 

 

MR CLEARY:  Okay, so that if a Non-Complaint or a provision for 

volunteering a Non-Complaint covenant could be sort of built into the 

rules framework, that is something you would be happy to agree to? 

 40 

MS STEWART:  Generally that would seem something that I would support. 

 

MR CLEARY:  Right, essentially it would be a question of drafting? 

 

MS STEWART:  Correct. 45 
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MR CLEARY:  I appreciate you have said you have not read the transcript and 

you perhaps were not unaware that the panel appears to be a little bit 

concerned about the lack of details about the operation, the current 

operation at 241 Buchanans Road.  I just wonder whether perhaps you 

can provide any information, any other detail whatsoever about the 5 

operation in terms of the type of operation.  I will just start – Ms Harte 

referred to it as “breeder farm” as opposed to a “broiler farm”, is that 

your general understanding? 

 

MS STEWART:  Correct, that is my general understanding. 10 

 

MR CLEARY:  And can you give provide any details of this particular 

operation, what is involved in a breeder farm as opposed to a broiler 

farm? 

 15 

MS STEWART:  I would have to be very careful here to not overstep my 

bounds in that I am not an expert chicken farmer, but - - - 

 

JUDGE HASSAN:  I take it though you are instructed by Tegel to give this 

evidence? 20 

 

MS STEWART:  Correct. 

 

JUDGE HASSAN:  And you are informed of their operations in doing so? 

 25 

MS STEWART:  Correct. 

 

JUDGE HASSAN:  And then in accordance with the Code, please be as 

explicit as you can be. 

 30 

MS STEWART:  I have been advised that there are approximately 20,000 birds 

onsite and that it is not a meat-growing farm as you said but they are 

grown to a certain stage.  They are hatched and then grown to a certain 

stage and then moved offsite to other farms.  That is my understanding. 

 35 

MR CLEARY:  Okay, well, that appears - - - 

 

MS STEWART:  Is that different? 

 

MR CLEARY:  That appears to me to be difficult – different, sorry, different to 40 

what Ms Harte’s understanding from a site visit, have you been on a 

site visit? 

 

MS STEWART:  I have not visited this site, no. 

45 
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  [12.00 pm] 

 

JUDGE HASSAN:   Do you have instructions to arrange with your client for 

the Panel to visit the site? 

 5 

MS STEWART:   I do not have instructions. 

 

JUDGE HASSAN:   Well can you get those, please.  We will need to visit the 

site. 

 10 

MR CLEARY:   Okay, do you have any information or can you assist the Panel 

at all in advising how the actual odours associated with the breeder 

operation are managed on a day to day basis at this operation? 

 

MS STEWART:   My understanding is that there is an air ventilation system 15 

providing air that circulates through the building on a continual 

process.  After approximately 64 weeks the full stock is removed from 

the sheds and it is completely cleaned down.  My understanding is that 

that is normally a six week process. 

 20 

MR CLEARY:   And so in terms of the management system for controlling 

odours, is that put in place by Tegel?  Does Tegel insist – I will 

rephrase it, does Tegel insist on a particular management regime to 

minimise odours? 

 25 

MS STEWART:   That is my understanding. 

 

MR CLEARY:   And if that management regime is not adhered to, are there 

potential consequences for the operator? 

 30 

MS STEWART:   I would need to confirm that with Tegel what their practice 

is. 

 

MR CLEARY:   Okay.  Now, in terms of potential reverse sensitivity affects, 

would you agree, Ms Stewart, that in order for the potential reverse 35 

sensitivity odour effect exist, there must first of all be an issue with the 

existing operation discharging odour beyond its boundary. 

 

MS STEWART:   No, I do not entirely agree with that. 

 40 

MS CLEARY:   Could you explain why you do not agree with that? 

 

MS STEWART: I believe that with changing circumstances and 

characteristics, people’s expectations of what is an offensive odour do 

change. 45 
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 At the moment the area is predominantly rural in character and 

people’s expectation of rural character is different to people’s 

expectation of residential amenity.  Sorry, I think I phrased that wrong, 

people’s expectation of rural amenity is different to that of residential 

amenity. 5 

 

MR CLEARY:   But can I have it another way that if there is no odour, adverse 

odour beyond the boundary of the operation then there cannot possibly 

be a reverse sensitivity effect, can they?  I mean if there is no odour 

beyond the boundary affecting sensitive activities as that term is 10 

defined, there cannot possibly be a reverse sensitivity effect, can they? 

 

MS STEWART:   Correct, if that was the case. 

 

MR CLEARY:   Right.  And as you said in your summary, there has been no 15 

issue in terms of the 50 plus year history of this operation, there has 

been no issue in terms of complaints on neighbours, that is correct, is it 

not? 

 

MS STEWART:   I believe that is what Ms Harte said in her summary. 20 

 

MR CLEARY:   Well I am actually asking you, that that is your 

understanding? 

 

JUDGE HASSAN:   Just go back to your earlier answer in responding,  25 

Mr Cleary, please. 

 

MR CLEARY:   And your understanding is that there have been no complaints 

in respect of this operation, is that correct? 

 30 

MS STEWART:   Correct. 

 

MR CLEARY:   And you are also aware that the receiving environment has 

changed reasonably significantly in the last I would say possibly five to 

10 years with the development of Delamain residential development 35 

across the road. 

 

MS STEWART:   To the north of the site. 

 

MR CLEARY:   To the north of the site, and that is less than 100 metres from 40 

the poultry farm sheds? 

 

MS STEWART:   Correct. 

 

MR CLEARY:   That is correct, and there have been no issues at all in terms of 45 

- - - 
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MS STEWART:   I am not aware of - - - 

 

MR CLEARY:   No reverse sensitivity effects.  And doesn’t that suggest two 

things; firstly does it not suggest that the poultry farm operation has 5 

successfully internalised its effects in the last 50 years of operation? 

 

  [12.05 pm] 

 

MS STEWART:   I think that given the separation distance and the roading in 10 

between that for myself to agree with that statement, I would not be 

able to do that given the scenario you are suggesting which is that big 

properties to the north are an indication of the odour being internalised 

within the site because there is the very key difference of the road 

running along that area. 15 

 

JUDGE HASSAN:   Sorry, can you repeat the last part? 

 

MS STEWART:   Sorry, the key difference is the roading that does separate 

the area, in particular Buchanans Road separates the poultry farm from 20 

the new residential to the north and I think that is a key consideration. 

 

MR CLEARY:   And I would suggest, Ms Stewart, that maybe a consideration 

in respect of noise but how could it possibly be a consideration in 

respect of odour? 25 

 

MS STEWART:   I am not an odour expert so I could not comment on the 

odour plume and where it moves in this area. 

 

MR CLEARY:   And so why, therefore, is the road a key factor? 30 

 

MS STEWART:   I think it is an important factor when you are wanting me to 

comment on your statement which was that - - - 

 

JUDGE HASSAN:   Why is it important, that is what Mr Cleary is asking, 35 

why? 

 

MS STEWART:   Why, because I think it provides separation between the 

poultry farm and the residential properties that development right up to 

the boundary on this side would not provide. 40 

 

MR CLEARY:   But in this present case in terms of what is proposed for the 

rezoning, it is not intended to have development right up to the 

boundary of the site, is it, Ms Stewart? 

 45 

MS STEWART:   The ODP extends to the boundary of the poultry farm. 
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MR CLEARY:   Well that is not correct, is it? 

 

MS STEWART:   The map I have from the Council’s website, one does show 

the ODP line extending up to the boundary. 5 

 

MR CLEARY:   In the southern most point, my apologies. 

 

MS STEWART:   There has been a map published with a different ODP line, 

perhaps we need to clarify which is the most current. 10 

 

JUDGE HASSAN:   Yes, we do.  So come back to that I think.  The one on the 

screen is – just to check with the Secretariat – is that the one in the 

notified?  All right, so if you are able to find the one from the notified 

version, perhaps.   15 

 

 Sorry, Mr Cleary, I do not want to intervene in your cross-examination 

but I just want to keep the focus so there is no confusion between you 

and the witness on what we are talking about here in regard to plans. 

 20 

 Now, that is the one from the notified version on the screen?  

Ms Stewart, is that the plan you were referring to for your last answer? 

 

MS STEWART:   Yes, correct. 

 25 

MR CLEARY:   And you understand that that plan has been subsequently 

amended? 

 

JUDGE HASSAN:   Mr Cleary, if you could just speak up to the microphone, 

please. 30 

 

MR CLEARY:   And you understand, Ms Stewart, that that plan has 

subsequently been amended, that is correct? 

 

MS STEWART:   Through the rebuttal evidence of Ms Oliver and the map that 35 

we just saw earlier is that map, yes. 

 

JUDGE HASSAN:   So we put the map up from Ms Oliver’s evidence now, 

thank you. 

 40 

MR CLEARY:  In terms of – I am just thinking in terms of their potential 

reverse sensitivity effect, does it come from, and where the odour, it 

potentially originates from the sheds, isn’t that correct? 

 

MS STEWART:   Yes. 45 
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MR CLEARY:   As opposed to shall we say the vacant or the undeveloped 

parts of the site. 

 

MS STEWART:   Correct. 

 5 

  [12.10 pm] 

 

MR CLEARY:   So if there is to be a separation distance would it not logically 

follow, Ms Stewart, that the separation should be from the sheds as 

opposed to from the boundary? 10 

 

MS STEWART:   Yes. 

 

MR CLEARY:   Okay, and - - - 

 15 

MS STEWART:   Can I just clarify, from the activity itself which is the sheds. 

 

MR CLEARY:  The sheds, okay.  And you have agreed there is approximately 

100 metre separation distance between the sheds and the Delamain 

residential development? 20 

 

MS STEWART:   Yes. 

 

MR CLEARY:   Yes, and that separation distance, given the fact that there has 

been no complaints, would you agree that that separation distance has 25 

proven adequate to address any potential reverse sensitivity effects? 

 

MS STEWART:   At this stage there have been no complaints, so it would 

suggest that. 

 30 

MR CLEARY:   So it has proven adequate.  Is that your answer? 

 

MS STEWART:   It has proven adequate in that there have been no complaints 

from those residents to my knowledge.   

 35 

MR CLEARY:   And also to your knowledge the operation has internalised its 

effects? 

 

MS STEWART:   To my knowledge the operation works in accordance with 

best management practices which always seek to internalise effects 40 

where possible. 

 

MR CLEARY:   You referred to regional plan rules, so the operation is 

currently a permitted activity - - - 

 45 

MS STEWART:   Correct. 
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MR CLEARY:   - - - on the basis of the effects that it generates in terms of its 

scale and operation, that is correct? 

 

MS STEWART:   Correct at present. 5 

 

MR CLEARY:   Yes, and if that operation were to change, a resource consent, 

discharge consent would be required, is that correct? 

 

MS STEWART:   If they no longer met the permitted standards, correct. 10 

 

MR CLEARY:   Yes indeed and so that would manage the discharge effects 

beyond the boundary would it not, that consent process? 

 

MS STEWART:   Yes. 15 

 

MR CLEARY:  Just to be absolutely clear, I think you did say in your 

summary, is it Tegel’s position that it is no longer pursuing a minimum 

four hectare requirement for the odour buffer area? 

 20 

MS STEWART:   On the basis of Ms Oliver’s rebuttal evidence and our 

support of her suggestion, we would no longer pursue the four hectare. 

 

MR CLEARY:   And just finally, given that you have accepted that the 100 

metre approximately setback has been adequate to deal with reverse 25 

sensitivity effects relating to development to the north, would you not 

agree that a similar buffer to the east would be appropriate? 

 

MS STEWART:   I cannot agree with that without further investigation and 

site-specific investigation as to the odours and conditions of this site. 30 

 

MR CLEARY:   Okay thank you, no more questions. 

 

JUDGE HASSAN:   Thank you.  Mr Neill? 

 35 

MR NEILL:   I want to continue on Mr Cleary’s discussion with you.  You 

have not abandoned, but you are prepared to withdraw the four hectare 

on the understanding that there be a – what is the word they use? – a 

no-complaints covenant registered pursuant to the title? 

 40 

MS STEWART:   We would be prepared to move away from the four hectares 

that were requested in support of Ms Oliver’s proposal that a restricted 

discretionary activity status is applied in this circumstance where the 

200 metre separation is not met and one method provided by that 

restricted discretionary activity status would be the registration of legal 45 

instruments on the title which could include a no-complaints covenant. 
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  [12.15 pm] 

 

MR CLEARY:   And as a planner do you consider that this should in some way 

be reflected in the ODP wording? 5 

 

MS STEWART:   The acknowledgement of the constraints and the 200 metre 

setback, yes I do. 

 

MR CLEARY:   Thank you. 10 

 

JUDGE HASSAN:   Mr Willis? 

 

MR WILLIS:   Thank you, Ms Stewart.  You have actually answered a couple 

of questions I had.  I have one or two more for you.  You mentioned in 15 

your evidence, and I think you mentioned in response to one of the 

questions from Mr Cleary, best management practices and I think you 

also too referred to operational design elements in your evidence as 

being appropriate but nevertheless will not mitigate every effect and 

that is understandable.  I just wondered if you could help us with what 20 

best management practices for odour management of a farm of this 

nature would be – or how, what they are and whether they are 

employed on this site at the moment?  And similarly with your 

operational design features comment. 

 25 

MS STEWART:   I could not answer that for you now but I would be able to 

obtain best management guidelines or management practice details. 

 

MR WILLIS:   So are these written in some industry code or what is the status 

or general acceptance of these practices? 30 

 

MS STEWART:  Many farms have their own best management practice 

guidelines which are a plan, yes, and in writing.  Others refer back to 

the general Tegel operating practice. 

 35 

MR WILLIS:   And that same comment, does it apply to your comment about 

the operational design features as well? 

 

MS STEWART:  Correct, yes.  They generally incorporate things such as 

details on the clearing out of the sheds, the management of the 40 

equipment itself and the general day-to-day practice of how it is run. 

 

MR WILLIS:  Right, and I think you did answer – that was going to be another 

one of my questions, I think you did answer that again to Mr Cleary a 

few moments ago but I did not quite capture how frequently are these 45 
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sheds cleaned?  This is the key source is it, of potential odour, the 

cleaning process is it? 

 

MS STEWART:   My understanding is often when there are complaints about 

the intensive farming poultry operation it is at the end of the cycle and 5 

when the buildings are cleared out, yes. 

 

MR WILLIS:   Sorry, and the frequency was? 

 

MS STEWART:   That frequency, my understanding for this type of poultry 10 

farm is that it is approximately every 64 weeks. 

 

MR WILLIS:   64? 

 

MS STEWART:   Correct. 15 

 

MR WILLIS:   64 weeks, thank you.  Okay and there are no regional consents 

held for this I presume but there are regional rules that apply? 

 

MS STEWART:   Correct, at present there are regional rules relating to air 20 

discharge and this operation is a permitted activity so it holds no 

resource consent for that. 

 

MR WILLIS:   And the regional permitted activity rule relating to odour talks 

about, well applies at the boundary presumably and can you tell us 25 

what that states? 

 

MS STEWART:   I could not tell you what it stated exactly, I would need to go 

and review that. 

 30 

JUDGE HASSAN:   We may be able to bring it up, Mr Langmans going to 

have a look for it. 

 

MR WILLIS:   I see. 

 35 

JUDGE HASSAN:   Okay.  There it is.  Can you highlight that a bit further 

please?  Just AQL59, well if I intervene quickly here on this, 

Ms Stewart can you look at that rule?  Take your time and let Mr Willis 

know whether or not that is the right rule? 

 40 

 Just perhaps, can you read it comfortably there or do you want it to 

reduce in size? 

 

MS STEWART:   I would need to go and – can we review AQL58 and 58A? 

 45 
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JUDGE HASSAN:   The one that was referred to at the end, I think it was the 

one Ms Harte referred to us. 

 

MS STEWART:  Yes, the discharge of contaminants into the air from intensive 

farming that was established at a permanent site on or before 1 June 5 

2002. 

 

  [12.20 pm] 

 

MR WILLIS:   Right, so just hold that for a minute on the screen so we can all 10 

read it.  There is a typo on the first line. 

 

 Yes, just hold it there please.  I may have a question on that too.  I am 

not familiar with these rules, you may be more familiar than I am.  That 

is some sort of grand parenting rule that applies only to those farm that 15 

presumably get some sort of form of concession because they were 

there before 2002, but there is clearly a limitation to the first condition 

which would seem to limit probably the ability for a farm to expand, 

for example.  Would that be right? 

 20 

MS STEWART:   Without the requirement for a resource consent, yes. 

 

MR WILLIS:   Resource consent, obviously yes.  Okay, and as far as you 

know, there has been no breach of this rule? 

 25 

MS STEWART:   As far as I know, yes. 

 

MR WILLIS:   Is there any, to your knowledge, monitoring being undertaken 

either by Tegel or by the Regional Council, against this rule? 

 30 

MS STEWART:   I am not aware if there has or has not been. 

 

MR WILLIS:   Okay, I think you have probably answered I have, actually.  

Thank you. 

 35 

JUDGE HASSAN:   Ms Dawson? 

 

MS DAWSON:   Thank you, Ms Stewart.  Do you know whether Tegel was 

involved in the application or the rezoning that brought about the 

Delamain subdivision across the road? 40 

 

MS STEWART:   I am not aware, no. 

 

MS DAWSON:   So you just do not know? 

 45 

MS STEWART:   I do not know, sorry. 
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MS DAWSON:   No, so you do not know whether they brought forward 

concerns such as these at that time or not? 

 

MS STEWART:   I do not know. 5 

 

MS DAWSON:   In Tegel’s submissions, can you confirm that Tegel has not 

opposed the RNN zoning of the south Masham area, per se? 

 

MS STEWART:   That is correct. 10 

 

MS DAWSON:   So they have not said there should not be any residential 

zoning here. 

 

MS STEWART:   That is correct. 15 

 

MS DAWSON:   Do you know whether Tegel raised these concerns about 

potential reverse sensitivity effects if this area was zoned at the time of 

say, the regional policy statement change one, or the LURP, or the 

areas that led to this being identified as a Greenfields residential 20 

priority area? 

 

MS STEWART:   I am not aware.  I cannot answer that, sorry. 

 

MS DAWSON:   Yes, so you just do not know. 25 

 

MS STEWART:   I do not know. 

 

MS DAWSON:   Do you, as a planner, see it as being sound planning or 

normal planning practice or a single farming activity to be the 30 

determinant of where residential activity might occur as a city grows 

around its boundaries? 

 

MS STEWART:   I do not thing as a single determinant that that would be 

appropriate, but I do think that the existing environment must be 35 

considered and any potential effects must be managed and mitigated. 

 

MS DAWSON:   So when a city grows, clearly it is growing into rural areas 

that might have had orchards or cropping, or market gardening, sprays, 

and in this case a poultry farm.  In your experience, is it normal for 40 

those sort of interfaces to change over time and be adjusted over time, 

as a city grows? As opposed to those farming activities preventing 

urban growth? 

 

MS STEWART:   As you said, as a city grows and changes, all aspects will 45 

grow and change, and when considering where urban form should 
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move to, then equally rural industry and rural activities should be 

considered also, and so therefore I do not think that you could look at 

just where the urban should move to without also considering where 

existing activities whom are already there, where are they provided for. 

  [12.25 pm] 5 

 

MS DAWSON:   So in the long run in this particular instance, what do you see 

as, given the planning framework that we have before us, a Greenfields 

priority area that has been through those sorts of processes and these 

sorts of things have been looked at presumably, just like where the 10 

airport contours are and the power lines are, what do you see as the 

long-term solution in this area?  Is it to put restrictions on residential 

activity or over time, will some adjustment occur like occurs in other 

areas? 

 15 

MS STEWART:   I think that the best solution is that proposed by Ms Oliver, 

which enables development within the area but also acknowledges and 

protects the existing industry that is there. 

 

MS DAWSON:   But Ms Oliver’s solution also could prevent development  20 

within that area, because a restricted discretionary could be approved or 

it could be declined.  So is that the sort of uncertain situation that you 

think in the long run is suitable for what is half of this area? 

 

MS STEWART:   I think the restricted discretionary criteria are quite clear. 25 

 

MS DAWSON:   What are they? 

 

MS STEWART:   They revert back to, I might have it here.  I will see if I can 

find the reference.  So if we were to revert back to rural, the suggestion 30 

by Ms Oliver is that it would need to achieve 17.3.3.7, which is the 

separation distances in the rural zone. 

 

MS DAWSON:   Which it does not. 

 35 

MS STEWART:   Which it does not, and then if we could bring up 17.3.3.7. 

 

MR CLEARY:   If I perhaps can assist, that rural 17.3.3.7 was on page 4.  I 

think we brought it up on Monday.  Page 41 of the closing submissions 

on the rural proposal to Council’s.  Yes, and it refers to matters of 40 

discretion. 

 

MS STEWART:   Correct, which is 17.8.1.5, which was the number I was 

looking for. 

 45 

JUDGE HASSAN:   So which one do you want up? 
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MS STEWART:   If we could go to 17.8.1.5 please. 

 

JUDGE HASSAN:   Okay, and just for the record, just wait until we get there.  

So we are referring here to the closing legal submissions for the 5 

Christchurch City Council on Chapter 17 rural, 8 December 2015. 

 

MS STEWART:   Yes, the criteria there are one, two, three, and four, as listed. 

 

MS DAWSON:   Were you here on Monday when I asked Ms Oliver how this 10 

rule would work within the RNN zone given that we are not talking 

about the rural zone, we are talking about a rule that has got to be 

imported into the RNN zone. 

 

MS STEWART:   No, I was not here. 15 

 

MS DAWSON:   So you have not read the transcript of her answer? 

 

MS STEWART:   No, I have not. 

 20 

MS DAWSON:   Because her answer was that the restricted discretionary 

activity that would apply would not come through the rural zone, it 

would come through a rule within the RNN zone and that the 

assessment matters would have to come out of that zone.  So you have 

not turned your mind to how that would work within the RNN zone? 25 

 

MS STEWART:   I have some thoughts on how I would like to see it 

structured.  I have not discussed that with Ms Oliver or anybody else. 

 

MS DAWSON:   All right, well perhaps I will just ask you one final question.  30 

You have said that Tegel would not be pursuing the minimum four 

hectare requirement that it asked for in its submission on the basis that 

Ms Oliver’s suggested restricted discretionary as imposed with the 200 

metre setback. 

 35 

 If the Panel was not of a mind to – or if Ms Oliver had never suggested 

that particular solution, would Tegel still be pursuing its initial relief of 

having a four hectare minimum lot size in this area of the RNN Zone? 

 

  [12.30 pm] 40 

 

MS STEWART:   I think it likely that they would. 

 

MS DAWSON:  Now, as a planner, what is your view as to whether that would 

be an efficient and effective way of achieving the plans objectives for 45 

residential growth and recovery of the city to have half of this 
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particular Greenfields area only being able to be developed to four 

hectares? 

 

MS STEWART:   It would not be an effective tool to achieve those objectives. 

 5 

MS DAWSON:   So do you support Tegel’s submission on that four hectare 

minimum requirement? 

 

MS STEWART:  Can I just review the exact wording in my evidence? I 

support it in that it would recognise that the area is subject to greater 10 

development constraints. 

 

MS DAWSON:   Well, quite a great one, is it not? 

 

MS STEWART:   Yes. 15 

 

MS DAWSON:   But in saying that, you have said to me you do not think that 

would be a very effective way of meeting the plans residential and 

recovery objectives? 

 20 

MS STEWART:   In respect of meeting the residential and recovery objectives, 

no. 

 

MS DAWSON:   Do you think those are important objectives to be met within 

an RNN Zone that Tegel has not opposed? 25 

 

MS STEWART:   Yes. 

 

MS DAWSON:   All right, thank you. I will leave it at that, thank you very 

much. 30 

 

JUDGE HASSAN:   Mr Willis has another question for you, Ms Stewart. 

 

MR WILLIS:   I am sorry, Ms Stewart, I did mean to ask you something else 

following on from my earlier questions, and it relates to your proposal 35 

for the no complaints covenant. I guess my first part of the question is, 

from your experience with Tegel in particular, has this technique been 

used elsewhere? 

 

MS STEWART:   Yes. 40 

 

MR WILLIS:  Where it is used, presumably in most places where it is used 

there is a rule similar to what we have seen on the screen from the 

Regional Council, so there is effectively a control at the boundary, an 

expectation performance at the boundary by those Tegel facilities? 45 
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MS STEWART:   Correct.  

 

MR WILLIS:  Yes, so when we talk about a no complaints covenant, 

presumably that does not and cannot take away residents rights to 

complain if that rule is being breached? Given that there is a permitted 5 

rule - - - 

 

JUDGE HASSAN:   Well, put it as a question, I think, Mr Willis. 

 

MR WILLIS:   Sorry? 10 

 

JUDGE HASSAN:   Put it as a question please. 

 

MR WILLIS:   Sorry. There is a performance required of the facility at the 

boundary, correct? 15 

 

MS STEWART:   Yes. 

 

MR WILLIS:   I think we established that. Tegel will need to comply with that, 

I guess my issue is, as we confirmed earlier – well, no, we did not 20 

confirm actually, you did not know if there was any monitoring going 

on in regard to the activity rule, which often there is not, so my 

question really is, do residents within these covenants have the rights 

still to complain that the regional rule is being breached or at risk of 

being breached? 25 

 

MS STEWART:   That would depend on the specific wording of the covenant, 

and I could not comment on the wording of every covenant.  

 

MR WILLIS:   Okay, so I guess that is what my earlier question was about, so 30 

there is not a standard covenant that Tegel promotes? 

 

MS STEWART:   No, there is not to my knowledge. 

 

MR WILLIS:   Okay, thank you. 35 

 

JUDGE HASSAN:   Ms Stewart, I can start with a statement, the Panel has no 

interest in relief that results in a covenant that denies people the right to 

complain about the legal or non-legal activities of its neighbour, so you 

might want to think about that. 40 

 

 I have a few questions for you. Dealing with reverse sensitivity, am I 

right to understand that effectively it involves a trade-off, does it not, 

between the ability of one activity to continue to develop and operate 

versus what would otherwise be the ability of a neighbour to develop, 45 

in broad terms? 
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  [12.35 pm] 

 

MS STEWART:   I agree, yes. 

 5 

JUDGE HASSAN:   So, thinking about the construct of the Resource 

Management Act, I am right to understand that there is nothing explicit 

by way of a duty or expression of a principle of that nature in Part II or 

elsewhere in the Act? 

 10 

MS STEWART:   I agree. 

 

JUDGE HASSAN:   So coming to the authority for considering such a concept, 

I discussed with Ms Harte the Regional Policy Statement, are you 

familiar with policy 6.3.6 on business land and its reference to reverse 15 

sensitivity? 

 

MS STEWART:   I am not aware of what that policy says. 

 

JUDGE HASSAN:   Right, we will put that up on the screen. So when you say 20 

you are not aware, can you just expand on that? 

 

MS STEWART:   Sorry, I mean I cannot recall what the policy says without 

having read it and reviewed it. 

 25 

JUDGE HASSAN:   All right. So, you understand that part of our obligation is 

to give effect to the Regional Policy Statement? 

 

MS STEWART:   Yes. 

 30 

JUDGE HASSAN:   Just looking at policy 6.3.6, and Ms Harte agreed with me 

and I am sure you probably would, but I will test you on it. That the 

Tegel operation here fits within the definition of business activity? 

 

MS STEWART:   I believe that it is a rural production activity. 35 

 

JUDGE HASSAN:   So could you answer my question?  

 

MS STEWART:   No, I do not agree that it is a business activity.  

 40 

JUDGE HASSAN:   Well, let us have a look at that, because her answer was 

that it is, and I have to say now I am a bit confused because I thought 

that was the easy bit. Now, because you see if there is no policy 

mandate for what you are asking for, then that is another problem that 

you are facing. So, I am reading business or business activities in the 45 

definitions section of the RPS, and I do not think we need to bring this 
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up, if I could just read it to you, it literally says “means land or 

activities that include commercial and industrial and any ancillary 

activity”.  

 

 Now, commercial was defined, and I would agree that it does not 5 

encompass that, it is retail, office and other commercial services. 

Industrial, so industrial, manufacturing, assembly, packaging, 

wholesaling or storage of products or the processing of raw materials or 

other ancillary activities. So is it your understanding that that definition 

excludes the poultry farm? 10 

 

MS STEWART:   I do not believe that poultry farms are included in the 

definition as you just read. 

 

JUDGE HASSAN:   You are saying it is not a form of industrial activity as that 15 

is defined to be? 

 

MS STEWART:   I do not believe it is an industrial activity. 

 

JUDGE HASSAN:   All right, well, if we leave aside that policy then, there is 20 

policy reference to reverse sensitivity matters in the Strategic 

Directions Decision. Now, I wonder if the Secretariat can bring that up, 

it was not something I was expecting, because I was expecting we 

would come to an agreement on a policy mandate and then we would 

have to test how the mandate applies, but I think you are saying from 25 

your point of view there is no policy mandate in the RPS for what you 

are asking for, so it comes back to the policy mandate in the plan itself.  

 

MS STEWART:   I would have to review the RPS, but, yes, it would seem that 

that is - - - 30 

 

JUDGE HASSAN:   Well, I need to know clearly, you have reviewed the RPS 

before giving evidence? 

 

MS STEWART:   Yes. 35 

 

JUDGE HASSAN:   Can you please tell me what your professional view is 

about whether or not the RPS has any policy mandate for what you are 

asking for before we turn to the Strategic Directions Decision? 

 40 

MS STEWART:   I have not reviewed the RPS with respect to that specific 

question. 

 

JUDGE HASSAN:   So what policy mandate are you relying on for the relief 

you are seeking, what is it? Where does it come from? If it does not 45 

come specifically from the Act, where does it come from? 
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MS STEWART:   It comes from the accepted use of required setbacks. 

 

JUDGE HASSAN:   No, that is not much use to me, I am sorry. Where does 

the policy mandate for favouring your clients’ activity over the 5 

neighbours in regard to reverse sensitivity come from in policy terms or 

in terms of the way the Act works? Are you relying on evidence or 

support for that?  You say separation distances, that does not really take 

me very far. 

 10 

  [12.40 pm] 

 

MS STEWART:   Sorry, I do not believe that what we are asking for does 

favour the operations at 241 over the neighbours. 

 15 

JUDGE HASSAN:   Well if the Panel disagrees with you about that you are in 

trouble are you not.  So where does the mandate come for what you are 

asking for, based on our assessment of how that affects the neighbours’ 

activities? 

 20 

MS STEWART:   I am sorry, I cannot answer that right now, I would need to 

review that. 

 

JUDGE HASSAN:   All right.  So are you telling me that when you prepared 

your evidence on the matter of reverse sensitivity, you made an 25 

assumption that it was a matter of separation distances and a matter of 

practise but you were not seeking to draw from any policy support for 

that position from any quarter, whether the Regional Policy Statement 

or our decision of Strategic Directions? 

 30 

MS STEWART:   I was seeking to draw from experience. 

 

JUDGE HASSAN:   But that is experience which you qualified by saying you 

have not visited the site. 

 35 

MS STEWART:   Correct, I have not visited this particular poultry farm. 

 

JUDGE HASSAN:   And you made a number of qualifications about your lack 

of knowledge of this site. 

 40 

MS STEWART:   Correct. 

 

JUDGE HASSAN:   Well I am going to test you on this policy on the basis that 

Ms Harte considers it does apply so at least we have to come to a view 

on that. 45 
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MS STEWART:   Okay. 

 

JUDGE HASSAN:  And it says – this is policy 6.3.6, “ensures reverse 

sensitivity effects and conflicts between incompatible activities are 

identified and avoided or mitigated against”. 5 

 Now if that policy does apply, do you agree with Ms Harte and myself 

that it imposes a duty to ensure reverse sensitivity effects are identified, 

avoided and mitigated against? 

 

MS STEWART:   Yes, I agree with that. 10 

 

JUDGE HASSAN:   Whether or not the policy applies, do you agree with me 

that we need to come to a view on the evidence before us about 

whether that is likely to be the position?  In other words do we have a 

situation where there is conflict between incompatible activities?  That 15 

is on us to decide, is it not? 

 

MS STEWART:   Yes. 

 

JUDGE HASSAN:   And is it your view that regardless of that policy that is 20 

what we should decide anyway, based on the evidence before us? 

 

MS STEWART:   Yes. 

 

JUDGE HASSAN:   I wonder if we now could look at the regional plan rule 25 

that we referred to before, AQL58, is it 58A, we will just bring that up 

on the screen, the one that you discussed with Mr Willis.  Looking at 

condition 1, I want you to just look at that for a minute.  Once you have 

had a chance to review – can you see it clearly? 

 30 

MS STEWART:   Yes, I can see it and I have read it. 

 

JUDGE HASSAN:   All right.  Do you agree that that is applicable? 

 

MS STEWART:   Yes, that is a relevant rule that applies to the site. 35 

 

JUDGE HASSAN:  All right.  So thinking about the concept of incompatibility 

and avoidance or mitigation, if there is a condition which precludes an 

increase in intensity of effects for instance, and we take odour as an 

example of that, against the evidence we have from you and from 40 

Ms Harte that there is no record of any prior complaints; if there is 

complaint related to effects of odour, would this not be a tool for 

effectively giving effect to a reverse sensitivity management of 

incompatible activities of itself? 

 45 
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 In other words, if you went to that territory your client needs to apply 

for a consent? 

 

MS STEWART:   At present my client would need to apply for a consent if 

they increased the intensity of effects. 5 

 

JUDGE HASSAN:   Intensity of effects? 

 

MS STEWART:   Yes. 

 10 

JUDGE HASSAN:   So if there were complaints from neighbours about odour 

that have not previously arisen, would that not suggest that condition 1 

was breached, in light of the evidence that there is no prior complaint 

history, for 50 years in Ms Harte’s case.  You were not so sure.  But 

nevertheless generally speaking you were in alignment with Ms Harte, 15 

no prior complaints against that history, if there are complaints about 

odour effects that would trigger condition 1 and require consent?  Is 

that right? 

 

MS STEWART:   If there was a complaint about odour then the regional 20 

council would need to ensure that the farm was operating in accordance 

with the rule and that there had not been an increase. 

 

  [12.45 pm] 

 25 

JUDGE HASSAN:   And so what is your answer to my question? 

 

MS STEWART:  Sorry could you please ask it again or rephrase that 

statement? 

 30 

JUDGE HASSAN:  Yes, so think about it please.  We have agreed that 

condition 1 applies. 

 

MS STEWART:   Yes. 

 35 

JUDGE HASSAN:   We have agreed that the evidence of you and Ms Harte is 

generally in alignment that there was no prior record of complaint. 

 

MS STEWART:   Correct. 

 40 

JUDGE HASSAN:  That is despite the changing receiving environment 

including residential development nearby, as you agreed with 

Mr Cleary, more or less. 

 

MS STEWART:   Yes. 45 
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JUDGE HASSAN:   We will come to the road in a minute.  But given that 

context, that is the evidence before us, is it not, on effects.  In other 

words the present receiving environment, the limited evidence we have 

is that there is no evidence of odour effects occurring for neighbours.  

That is the evidence before us.  What other evidence do we have? 5 

 

MS STEWART:   The neighbours at present, yes. 

 

JUDGE HASSAN:   So that is the evidence, limited though it is, that is the 

evidence, do you agree with that? 10 

 

MS STEWART:   Yes. 

 

JUDGE HASSAN:   So on that evidence if there is an increase in intensity by 

way of for instance, odour complaints from people in residential 15 

properties in, say the South Masham outline development plan area, let 

us assume we do not agree with the relief you are seeking, if there are 

complaints in any event reverse sensitivity is addressed by the fact that 

your client needs to apply for consent, does it not? 

 20 

MS STEWART:   A complaint, should it occur now or in the future, does not 

mean that the intensity has increased. 

 

JUDGE HASSAN:   Are you saying a complaint is not evidence of an effect? 

 25 

MS STEWART:   No, a complaint is evidence of an effect - - - 

 

JUDGE HASSAN:   So if a complaint is evidence of an effect, why is it not 

evidence of an increase in intensity of effects?  The logic of that just 

escapes me. 30 

 

MS STEWART:   But the effects that may or may not be occurring now are 

occurring within the environment as it exists and that is established as a 

permitted activity by this particular rule. 

 35 

JUDGE HASSAN:   But we are dealing with effects on the environment; so if 

a complaint is evidence of an effect, why is it not evidence of an 

increase in intensity of effects?  Why is it incompatible?  Why are 

those two concepts not one and the same? 

 40 

MS STEWART:   The effects as they are occurring now are permitted by this 

particular rule, I do not think that - - - 

 

JUDGE HASSAN:  And if the intensity of those increases, condition 1 is 

breached. 45 
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MS STEWART:   Yes, if the intensity of it increases. 

 

JUDGE HASSAN:   So please answer my question, do I have to ask it again? 

 

MS STEWART:   I am sorry, I do not understand what you are wanting me to 5 

answer. 

 

JUDGE HASSAN:   All right, step one, we have accepted that complaint is 

evidence of an effect, yes? 

 10 

MS STEWART:   Yes. 

 

JUDGE HASSAN:   Step two, there is no history of complaints before the 

Panel and that is evidence, yes? 

 15 

MS STEWART:   Yes. 

 

JUDGE HASSAN:   Combine step one and step two and think about the 

question of intensity.  If there are complaints, and complaints are 

demonstration of effects does that not automatically mean the effects 20 

have been intensified, in that sense? 

 

MS STEWART:   In that sense, yes. 

 

JUDGE HASSAN:   Right, and if that is the case, is it not the case that rule 25 

AQL58 is a means of mitigating effects which can be relevant to the 

question of reverse sensitivity effects? 

 

MS STEWART:   Yes. 

 30 

JUDGE HASSAN:   All right.  Now I want to come back to the outline 

development plan for this purpose and I want to have a look at your 

answer to Mr Cleary on the question of Buchanans Road.  So you gave 

significant emphasis to that being a material point of difference in the 

sense you described it as a separation I think from the two – in other 35 

words a material point of difference between the established residential 

community across Buchanans Road and the context we are dealing with 

which is the potential for residential development near the poultry farm 

on the other side of the road.  You agree with that?  That was 

effectively what you said, that that was a material point of difference. 40 

 

MS STEWART:   Yes, I believe so. 

 

JUDGE HASSAN:   And leaving aside the question of noise on which we have 

got no evidence at all, I think that you would agree with that? 45 
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  [12.50 pm] 

 

MS STEWART:   Yes. 

 

JUDGE HASSAN:   Are you describing that point of separation as being in the 5 

nature of a psychological difference or barrier or – it puzzles me why 

you place such emphasis on the road, is it because it provides a 

physical and psychological separation point? 

 

MS STEWART:   Yes. 10 

 

JUDGE HASSAN:   Right. So if one was to consider mitigation of the same 

kind, albeit not a road, it could be potentially in the form of a buffer, 

could it not, depending on how it was landscaped, similar width, 

separating the poultry farm from the neighbouring land? 15 

 

MS STEWART:   Yes, that would seem that that might achieve the required 

outcome. 

 

JUDGE HASSAN:   Would you say that that could potentially put the situation 20 

in the same category and therefore remove that material difference 

between the two contexts, effectively address the issue? 

 

MS STEWART:   Yes, if the odour plumes in that area behave in a consistent 

manner.  25 

 

JUDGE HASSAN:   On which there is no evidence? 

 

MS STEWART:   No, I do not have any modelling on that particular poultry 

farm. 30 

 

JUDGE HASSAN:   Now we have, I think evidence from Ms Harte, was it 

Ms Harte – no, I cannot remember now – we have some evidence and 

we all know about prevailing winds in our part of the jungle, that is as 

far as we can take it though, is it not? 35 

 

MS STEWART:   Yes, without further investigation. 

 

JUDGE HASSAN:   But just testing that a bit further, because you do know, 

like the Panel knows, you may not be an expert in meteorology or 40 

odour plumes, but you do know which way the wind blows more or 

less? 

 

MS STEWART:   Yes, I do. 

 45 
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JUDGE HASSAN:   You would agree, would you not, that on that basis, while 

there might be prevailing wind patterns, it is a question of degree, is it 

not? You are not saying that there will be no wind direction ever to 

affect this land as opposed to - the land across the road I am referring to 

– as opposed to the land next door, it is a question of marginal 5 

difference, is it not? A question of degree.  

 

MS STEWART:   Yes. 

 

JUDGE HASSAN:  All right. Thank you. Finally, on the question of a no 10 

complaints covenant, in which I expressed some significant concern 

earlier on about anything that would see your clients sheltered from its 

legal obligations, is it not possible that a requirement for a no 

complaints covenant can have the reverse effect to mitigation? In other 

words, it brings to everyone’s attention something which is a non-issue 15 

on the evidence, makes a big thing of it and therefore creates an issue 

out of what otherwise was not an issue? 

 

MS STEWART:   It could have that effect, yes. 

 20 

JUDGE HASSAN:   On the evidence before us, do you think that was a 

reasonable conclusion we could draw? 

 

MS STEWART:   It is a conclusion you could draw.  

 25 

JUDGE HASSAN:   It is not unreasonable though, is it, on the evidence? 

 

MS STEWART:   It is not unreasonable. 

 

JUDGE HASSAN:   All right. Well, thank you very much. I will just ask if 30 

there are any questions arising. Let me see, so you have got no counsel 

here, so any questions arising, Mr Cleary? 

 

MR CLEARY:  No questions. 

 35 

JUDGE HASSAN:   Thank you. Well, thank you very much, Ms Stewart. The 

Panel has no view on whether or not you wish to take these matters 

further with the Council and/or Mr Cleary, those are matters for the 

parties. Obviously the other thing to say, that the Panel is receptive to 

what parties are seeking and always will be.  40 

 

MS STEWART:   Thank you. 

 

<THE WITNESS WITHDREW [12.54 pm] 

 45 
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JUDGE HASSAN:   Thank you. So we are now back to Mr Norton? I just want 

to make sure I have got this statement in front of me. Thanks, 

Mr Laing. 



 Page 474 

  

Ch8&14: Residential New Neighbourhood Zones  Commenced 11.01.16 

<ROBERT BRIAN NORTON, affirmed [12.55 pm] 
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<EXAMINATION BY MR LAING [12.55 pm] 

 

MR LAING:   Your full name is Robert Brian Norton? 

 

MR NORTON:   Yes. 5 

 

MR LAING:   You have previously given evidence during this hearing and you 

confirm that your experience and qualifications are set out in your 

evidence-in-chief dated 7 December 2015? 

 10 

MR NORTON:   Yes. 

 

MR LAING:   Do you confirm that your evidence is true and correct? 

 

MR NORTON:   Yes. 15 

 

MR LAING:   Could you take a few minutes just to summarise your evidence 

please? 

 

MR NORTON:  Yes, so on advice from the Council I have put together 20 

supplementary evidence to hopefully provide clarity for the Panel on 

my expert opinion on the issues raised from Mr Stokes in the hearing 

on Monday. I do not know if you have had a chance to read through it 

yet? 

 25 

JUDGE HASSAN:   Yes, we have had a chance to briefly skim it, Mr Norton, 

but I think the experience of being able to do so in time has been mixed 

from the Panel, so take that lead and make sure we understand it by the 

time you have given your summary. Thank you. 

 30 

MR NORTON:   I am sure the Panel can appreciate the difficulties and issues 

that can arise when considering an ODP or changes to an ODP for an 

area that has got current consents and is under construction and so on. 

The Council’s approach to those ODPs, such as this one, Yaldhust, 

Prestons, Awatea and some of the other places around the city has been 35 

to try and shape the ODP to be as least upsetting to the process that is 

in place for consents that are ongoing. Does that make sense? 

 

 So in this particular case I have given some background for the 

Yaldhurst area in terms of how the Living G Zone was – there was a 40 

decision on that as part of a 293, and then the history of the consenting 

that has taken place in the area. As it stands there is a resource consent 

for subdivision which has these storm water facilities to the west that 

are outside the original ODP area. There is also another variation that is 

being considered at the moment, and I understand the decision on that 45 
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is expected shortly and it has some minor alterations, again, to layout 

and so on. So both of those figures are in my evidence. 

 

 I have tried to address Mr Stokes’ concerns raised in the next part of 

my evidence. The first of which being the matter of the omission of the 5 

northerly basins A, that are designed to mitigate for the KAC. 

 

JUDGE HASSAN:   Yes, can I just ask you to pause there just so that I get the 

right ODP in front of me at the same time, can you remind me what the 

number for that is? 10 

 

MR LAING:   Page 91, your Honour. 

 

JUDGE HASSAN:   Thank you. Great, I have it in front of me. 

 15 

MR NORTON:   So figure 1 is the current consented layout, and then figure 2 

is just what is being considered at the moment as part of the section 127 

application. 

 

MS DAWSON:   Can I ask, the sort of brightly coloured areas on both figure 1 20 

and figure 2, are they all storm water areas? 

 

MR NORTON:   Yes, those are storm water catchments.  

 

MS DAWSON:   The brightly coloured ones, the blocked colour, they are 25 

storm water management facilities? 

 

MR NORTON:   Yes, sorry, those are the facilities themselves, yes, so those 

would be treatment and infiltration basins. 

 30 

MS DAWSON:   Thank you. 

 

JUDGE HASSAN:  Thank you. 

 

MR NORTON:   So just in term of if you look at either figure 1 or 2, you can 35 

see those basins furthest to the north are designed to mitigate for the 

commercial area A, and I have just noted that those do not appear very 

clearly on the ODP that was notified. 

 

  [1.00 pm] 40 

 

JUDGE HASSAN:   Did they appear at all?  I was following the pattern across 

both and I was just wondered if they appeared at all, they seem to 

branch to one side whereas the pattern seems to - - - 

 45 

MR LAING:   They do not appear the latest version anyway. 
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MR NORTON:   Yes, so it looks like they do not extend as far north under the 

transmission cord as they ought to. 

 

JUDGE HASSAN:   So with the Secretariat’s help in moving the cursor, more 5 

or less where should they be? 

 

MR NORTON:   So just there, below that, so there is some sort of connection 

road and they are just below that so I have no issue with those being 

added to do the ODP just for clarity. 10 

 

 Second issue raised as I understand it by Mr Stokes that the facilities to 

the west are shown as being outside the ODP area and also on land 

which is not controlled by the primary developer out there.   

 15 

 My comment there is really that that is not uncommon with ODPs 

where you have got various landowners, the facilities for storm water 

mitigation are often just placed where they make sense and if for some 

reason the developer is not able to give effect either through ownership 

disagreements or whatever, that there is sufficient flexibility within the 20 

ODP and also through the resource consent process to investigate 

alternatives. 

 

JUDGE HASSAN:   Thank you. 

 25 

MR NORTON:   And then the third issue as I understand it was to do with the 

engineering hydrology of having storm water basins on natural ground 

that sits slightly higher than the catchment which they are meant to 

mitigate for and I note that that is not uncommon either because you 

can design drains or pipes to run against natural grade slightly - - - 30 

 

JUDGE HASSAN:   You made that comment I think in answer to question - - - 

 

MR NORTON:   And I also just pointed out that as an example the Highfield 

ODP area drains completely against grade into Horners Drain and out 35 

through the Styx River. 

 

 I do note that the latest section 127 proposed conditions have added 

under 4.9 a statement just to ensure that the concept that the developer 

has put forward will have detailed engineering acceptance prior to 40 

release of the section 224 certificate for further sections so that is a bit 

of assurance that we get a robust engineering detail. 

 

 And then lastly I just note that just due to the timeline for the revision, 

the section 127 revision that is being considered now, it is likely that 45 

that decision will come through prior to a decision on this part of the 
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proposed district plan so I do not know that making changes to the 

ODP at this stage will have too much of an effect on the layout and the 

subdivision. 

 

MR LAING:   Thank you, would you answer any questions, please. 5 

 

JUDGE HASSAN:   Mr Stokes, can you give us an estimate of your time? 

 

MR STOKES:   10 to 15 minutes. 

 10 

JUDGE HASSAN:   Well we normally run to a 10 minute timeframe, so let us 

see how you go with 10. 

 

<CROSS-EXAMINATION BY MR STOKES  [1.04 pm] 

 15 

MR STOKES:   Thank you, sir.  I will just run you quickly through your 

evidence first before asking a few overall questions.  Your figure one 

there, that is the current consented storm water plan, you have informed 

us. 

 20 

MR NORTON:   Yes. 

 

MR STOKES:   Can you confirm that that was consented in November 2012? 

 

MR NORTON:   I cannot confirm when that was consented exactly. 25 

 

MR STOKES:   Did you as a storm water expert recommend the consenting of 

that catchment plan? 

 

MR NORTON:   Yes, I wrote conditions for the consent application that 30 

included this layout, yes. 

 

  [1.05 pm] 

 

MR STOKES:   For that particular layout, can you confirm if there was any 35 

conditions reserving land in case it never worked?  In case it did not 

turn out to be fair to when the final engineering was developed? 

 

MR NORTON:   I did not write such a condition. 

 40 

JUDGE HASSAN:   Mr Stokes, one thing to bear in mind with questioning and 

I do not want this to go on and on, but when you put a question like that 

and “Are you aware of something”, a more courteous and effective 

approach is to provide the document which you are referring to in some 

way that assists him.  If you have not organised yourself with that now 45 
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we will just see how we go but you should not – otherwise we will just 

waste a lot of time.  Just get on with it. 

 

MR STOKES:   Okay, thank you. 

 5 

JUDGE HASSAN:   Just be aware of that. 

 

MR STOKES:   In relation to the currently consented plan, would you accept 

that the storm water draining is coming right from the elbow in that 

right of way access at the far right hand side of the Catchment Area B 10 

that is going from there all the way to the basins to the west?  Would 

you accept that? 

 

MR NORTON:   I think I agree with that.  So on the approved plan 

Catchment B which is orange coloured is intended to be mitigated in 15 

those basins which are also the same colour. 

 

MR STOKES:   So you would accept that that is a lot further, a lot higher, 

because it is further west than what is currently proposed? 

 20 

MR NORTON:   I would not say a lot, no. 

 

MR STOKES:   Would you not accept it could be up two metres, have you had 

the figures for that? 

 25 

MR NORTON:   I think in my evidence I have given approximate differences 

in elevation between the subdivision land and the facility land. 

 

MR STOKES:   The figures you have given are for the currently proposed one, 

not this actual currently consented one, is that correct? 30 

 

MR NORTON:   I do not know that there is that much difference, to be honest, 

between the two.  It is on the order of a metre and a half maybe, at 

most. 

 35 

MR STOKES:   Okay, you gave evidence in cross-examining on Monday that 

if that plan wasn’t able to be implemented then the other private owners 

will not be able to subdivide their properties. 

 

MR NORTON:   An alternative plan would need to be in place if this was not 40 

able to work. 

 

MR STOKES:  Yes, and your response was if one could not be found 

anywhere else that they would not be able to subdivide? 

 45 

MR NORTON:   I suppose that is true. 
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MR STOKES:   So would that be an adverse effect on those private owners by 

not being able to subdivide? 

 

JUDGE HASSAN:   No, that is a submission.  It is not a storm water 5 

engineer’s field, it is more of a legal argument.  So you can run that 

argument but there is no point in asking that question.  Move to the 

next one, please. 

 

MR NORTON:   There are lots of options other than the two that have been 10 

presented. 

 

MR STOKES:   Just firstly, where did you get those reduced levels from that 

are in your evidence, the RL levels? 

 15 

MR NORTON:   Those are from the most recent LiDAR data that is available 

to the Council. 

 

MR STOKES:   Is it from the Cardno plans themselves or from other data? 

 20 

MR NORTON:   No, it is from other data. 

 

MR STOKES:   Okay, I would just like to present the evidence.  I have the 

Cardno plans that show the levels of that lane right up there which I 

think is very helpful. 25 

 

JUDGE HASSAN:   Do you have copies for everyone including Mr Laing? 

 

MR STOKES:   I did not have the evidence until today, but I have them on a - - 

- 30 

 

JUDGE HASSAN:   Do you have copies for everyone including Mr Laing? 

 

MR STOKES:   Yes, I have a stick that everyone will be able to see this on the 

screen. 35 

 

JUDGE HASSAN:   If that could be distributed please, to Mr Laing first.  

Sorry, you do not have copies? 

 

MS DAWSON:   No, he said it is a - - - 40 

 

MR STOKES:   I have only got evidence today, sir, I have not had the chance 

to - - - 

 

JUDGE HASSAN:   Well you did have a chance and you do have time and 45 

now this is going to inconvenience us so we are going to take a short 
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recess while that is copied.  Now, please get yourself organised, 

Mr Stoke.  I said 10 minutes possibly, you said 15, this is going to take 

a lot longer than that and the Panel has got a number of other things to 

do so please get yourself organised better than that.  We will take a five 

minute recess. 5 

 

ADJOURNED [1.09 pm] 

 

RESUMED [1.15 pm] 

 10 

JUDGE HASSAN:   Thank you.  All right, please proceed. 

 

MR STOKES:   I would just like to do a cross-reference from your current plan 

that you are saying is going to be consented at the end of this month, 

Mr Norton, the coloured one, and I would just like you to relate that to 15 

the A3 plan that is in front of us and relate that to the same point on 

that plan.   

 

 If you look at a driveway that runs on an angle, a bit of a curve there in 

the blue area to the driveway that is shown on the bigger plan and the 20 

boundary of the sections two over to that to the left is the point where 

the green area is draining to the west uphill and I would just like to note 

that the level on that is at 40.6, it is midway between the 40.5 and the 

40.71 shown on the right way so that would be the reduced level 40.6 

of the land at that point whereas your evidence is saying that the lowest 25 

level of the area that is being captured is 41.25.  So it is .65 metres 

higher than what it actually is. 

 

 So I would ask you if you would accept that the grade of the ground 

drains downwards travelling south east are therefore, in that Catchment 30 

Area C further south on that, would be lower again meaning it is lower 

than the basins to the west than what your evidence is advising us? 

 

JUDGE HASSAN:   Mr Stokes, are you asking the witness to accept all of that 

propositions?   35 

 

MR STOKES:   Sorry, sir, I am trying to speed it up. 

 

JUDGE HASSAN:   The choices if he accepts everything he will say “yes” and 

if he accepts only part of it he would say “no”, is that what you are 40 

asking? 

 

MR STOKES:   I thought it would be quicker just to put it all to him. 

 

JUDGE HASSAN:   So you are wanting to know whether or not he agrees with 45 

everything you have said? 
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MR STOKES:   Yes.  Do you agree that this Cardno plan shows that your 

levels are not correct as far as the height of the catchment area are 

going to the basins uphill to the west? 

 5 

MR NORTON:   I do not necessarily agree with that, no. 

 

MR STOKES:   Do you accept the points shown on that boundary between 

those two sections which is - - - 

 10 

MR NORTON:   I do not know which – what are you talking about? 

 

JUDGE HASSAN:   Yeah, I do not know either.  I was hoping you would help 

us. 

 15 

MR STOKES:   My apologies – certainly, there is a driveway that runs down 

here - - - 

 

MR NORTON:   I do not have that plan. 

 20 

JUDGE HASSAN:   Sorry, stop, Mr Stokes, what are we referring to?  Are you 

referring to the third plan in your set? 

 

MR STOKES:   The A3 plan. 

 25 

JUDGE HASSAN:   It is a Cardno plan, it is an orthorectified photograph with 

an overlay, is that right?  Revision 3 in the bottom right, have that in 

front of you, Mr Norton. 

 

MR NORTON:   The third plan? 30 

 

JUDGE HASSAN:   Yes. 

 

MR NORTON:   Yes. 

 35 

MR STOKES:   About the middle of that picture there is a driveway running 

from the right way of downwards with “existing drive” written on it.  It 

is a curvy sort of drive.  Two boundaries to the left of that at the right 

of way is the point where your attachment plan green area shows it 

goes to.  That is the grade between the green Catchment Area C and the 40 

blue Catchment Area E.  I am asking you - - - 

 

JUDGE HASSAN:   Is that a question first, does he agree with that or not, 

Mr Norton, do you agree with that? 

 45 
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MR NORTON:   Sorry, the plan that you are referring to appears to me to only 

encompass area B, the orange.  I do not see any area C on here. 

 

MR STOKES:   May I approach the witness just to point out the - - - 

 5 

JUDGE HASSAN:   No.   

 

MR STOKES:   Okay. 

 

JUDGE HASSAN:   What do you want to do? 10 

 

MR STOKES:   I am trying to get him to see the bigger plan in the same line as 

the smaller plan.  The lines are the same as far as the sections go.  If we 

perhaps look back at these smaller catchment plan of the catchment - - - 

 15 

JUDGE HASSAN:   Right, stop, please, Mr Stokes.  Let us start with which 

plan do you want us to look at, which one is it? 

 

MR STOKES:   I would like the large overlaid of the Google plan to be 

prepared to the catchment plan that is going to be consented at the end 20 

of this month. 

 

JUDGE HASSAN:   So do you mean figure 2 in Mr Norton’s supplementary 

statement? 

 25 

MR STOKES:   Yes, thank you, sir. 

 

JUDGE HASSAN:   And you want to compare the orthorectified photo to 

there?  Okay, now that we have got that clear, what is your next 

question? 30 

 

MR STOKES:   Okay, the Catchment Area C, Mr Norton, so the far right of 

that Catchment Area C there is below the blue right of way coming 

through there is effectively six sections pretty symmetrical there that 

goes up against the blue hatched area and an area that is not hatched at 35 

all and is white.  Can you see those six sections? 

 

  [1.20 pm] 

 

MR NORTON:   Yes, I believe so. 40 

 

MR STOKES:   The top right hand corner of those six sections - - - 

 

JUDGE HASSAN:  Sorry, Mr Stokes, the Panel does not follow you. So we 

are looking at figure 2, yes? Just so that we get the question right and 45 

understand what your question is. 
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MR STOKES:   Yes, we are looking at figure 2. 

 

JUDGE HASSAN:   Figure 2, okay. When you describe those I want you to 

ask the secretariat to put the cursor on the screen, if you look at the 5 

screen, and get them to put that little hand where you want the witness 

to look at and where you want us to look at. 

 

MR STOKES:   Slide upwards, over left, and straight up there, to the right side 

now. About there, where the blue, and is that red on that one?  10 

 

JUDGE HASSAN:   Well, there is blue and red, so take your pick. 

 

MR STOKES:   Between the blue and the red there, in the catchment area C, at 

that point there that relates to the same subdivision plan that is on this 15 

larger sheet, which is a Cardno Plan that has actual levels of the right of 

way on it, which show us exactly what the level is at that point. 

 

JUDGE HASSAN:   Okay, now I want you to point exactly to where you are 

referring to on the Cardno Plan, so that I can enter into the record what 20 

it is. Now, you can show me and the witness at the same time. No, do 

not come forward, just do it from there. I can see from there. Turn your 

plan around so I can see it, and where are you pointing? 

 

MR STOKES:  This point here, that is the driveway coming down, two 25 

boundaries over. 

 

JUDGE HASSAN:   So where it says existing drive to what looks like a house 

of some kind, and is that where your pen is? 

 30 

MR STOKES:   Yes. Just through there and along the - - - 

 

JUDGE HASSAN:   What is the number you are reading there? 

 

MR STOKES:   Along the black line you will see levels there, there is 40.5 to 35 

the right of that and 40.7 to the left of it. 

 

JUDGE HASSAN:  Okay, so you want us to - - - 

 

MR STOKES:   Midway between is 40.6.  40 

 

JUDGE HASSAN:   All right, so you have got those two locations, now put 

your question. 

 

MR STOKES:   Thank you, sir, sorry about that. That is the level of that land 45 

in relation to the reduced level that Mr Norton gave in evidence. 
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JUDGE HASSAN:   All right, now put your question. 

 

MR STOKES:   Do you accept that the midway point between the 40.5 and 

40.7 is 40.6? 5 

 

MR NORTON:   So the Cardno Plan we are looking at is this existing grades or 

finished grades or? 

 

MR STOKES:   These are land levels, there are various grades in here, the 10 

black level that I am referring to is the actual existing ground level. 

 

JUDGE HASSAN:   So you want the witness to accept that as an assumption, 

he does not know, he has just indicated that, and you are saying “please 

assume that”, and now put your question. 15 

 

MR STOKES:   Yes, please assume that, and would you accept that that is 40.6 

at the midpoint? 

 

MR NORTON:   According to this plan, yes. 20 

 

MR STOKES:   That, you would accept, is the equivalent point to where that 

catchment area C goes in its far eastern area at that right of way point? 

 

MR NORTON:   Yes. 25 

 

MR STOKES:   You would accept that that 40.6 is a different figure than the 

41.25 you have given in your paragraph 4.7 as the low point? 

 

MR NORTON:   I agree those are different, yes. 30 

 

MR STOKES:   So what the Cardno Plan is showing is it is actually lower than 

what you have anticipated in the figures you have given us? 

 

JUDGE HASSAN:  Assuming we accept the Cardno Plan is accurate and we 35 

have no evidence on that other than what you are telling us. 

 

MR STOKES:   I would like to refer to cross-section through the plan, which is 

another A3 sheet I have given you there, that is the Cardno cross-

section through that proposed widened road, and that reinforces the 40 

actual ground levels. 

 

JUDGE HASSAN:   Well, you are making a statement to that effect, all right, 

so on that assumption - - - 

 45 
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MR STOKES:   Have you seen that Mr Norton? I put it to you that this is a 

plan that has been given to the Council by Cardno, it is a storm water 

plan. 

 

JUDGE HASSAN:   Well, find out what he understands about it. Is that what 5 

you understand, Mr Norton? 

 

MR NORTON:   Yes, it appears to be, yes. 

 

MR STOKES:   Have you seen this plan? 10 

 

MR NORTON:   I have seen this plan. 

 

MR STOKES:   Right, okay. 

 15 

MR NORTON:   Or one similar to it. 

 

MR STOKES:   Thank you. Would you accept that that has the ground levels 

and the proposed road levels on that and that they would coincide with 

what is on Cardno’s overall plan looking down on the road would have, 20 

they would be the same? 

 

MR NORTON:   Yes, but I cannot confirm if this is the most up to date cross-

section that has been submitted is all. 

 25 

MR STOKES:   Would you accept the ground level would not have changed 

even if the plans had? 

 

MR NORTON:   The existing ground level? 

 30 

MR STOKES:   Yes. 

 

MR NORTON:   Unlikely, yes. 

 

MR STOKES:   Thank you. The point I am making is that in the currently 35 

consented plan, and this is relevant, your Honour, because these are 

variations, so just because they are varying at different plans and are 

slightly higher, it does not mean that the very next day they cannot 

make another variation to go back to the currently consented one, 

which means that there is that two metres level difference again, so - - - 40 

 

  [1.25 pm] 

 

JUDGE HASSAN:   I am just wondering when you are going to get to that, 

whatever the point is, but - - - 45 
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MR STOKES:   The point is that the variation can go back to the other one, so 

it does not matter which one you are looking at. The point I am making 

or I am trying to make, is that if the overall development plan makes it 

complying as of right to show storm water on that large basin at the end 

or large lot at the end, effectively you will not need a resource consent 5 

to show these things, and if it is not viable and not available, it allows - 

- - 

 

JUDGE HASSAN:   Those are submissions, this is your time to put questions 

and you are well in excess of your estimate at this point, and the Panel 10 

has other things to do, so please be as efficient as you can. How much 

more time did you need? 

 

MR STOKES:   Well, I will keep it brief, I will - - - 

 15 

JUDGE HASSAN:   How much more time do you need? 

 

MR STOKES:   Five minutes.  

 

JUDGE HASSAN:   We will go through to 1.30 pm, at which point you will 20 

have to seek leave to go any further. 

 

MR STOKES:   Okay, thank you, sir. If you were a landowner that was relying 

on storm water going to the west to enable you to subdivide your land 

and you later found out that was not viable or available to do that and 25 

you could not subdivide, do you think you would be adversely 

affected? 

 

MR NORTON:   Yes.  

 30 

MR STOKES:   So given that your evidence yesterday was that if that was not 

feasible down the track that we would not be able to subdivide, do you 

not think that as adversely affected parties of that result we should be 

notified of these applications that are in relation to where our storm 

water is going to? 35 

 

JUDGE HASSAN:  Mr Stokes, he is a storm water expert. You are making 

legal representations there, which you are quite entitled to make, but 

address them to us, but not now. 

 40 

MR STOKES:   Okay, thank you, sir. I will just take confirmation that you 

would consider yourself adversely affected and leave that matter there. 

 

JUDGE HASSAN:   No, that was not what he said either. You asked him 

whether or not a neighbour would be adversely affected, as a storm 45 

water engineer he thought about it for a minute and said yes. 
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MR STOKES:   I am sorry, I thought I phrased the question such that if he 

owned the land there and he could not subdivide it because of it, would 

he feel adversely affected, and I thought he answered he would. 

 5 

JUDGE HASSAN:   And if he did it makes no difference because it is not 

material to us. 

 

MR STOKES:   Sure, thank you. You have stated that in this consent it sounds 

like it is imminent it is going to be consented at the end of this month, 10 

you are saying it is going to come with a condition and you state that at 

4.9 of your evidence, that before a section 224 would be given by the 

Council or approved by the Council for that final stages of Stages 16 

and 14B, you are stating that a condition would go in the consent as 

highlighted in dark italic there, that land would be set aside in Stage 16 15 

and 14B, that land would be set aside until it had been proven - - - 

 

MR NORTON:   Sorry, this condition does not say anything about setting aside 

land. 

 20 

MR STOKES:   Okay, I will read what you have written as the potential 

condition, “prior to the release of section 224 approval for either Stages 

16 or 14B” - - - 

 

JUDGE HASSAN:   There is no need to read it out, just refer the witness to it, 25 

he has got it in front of him, so do we, and then put your question. 

 

MR STOKES:   It appears to me that you are setting aside Stages 16 and 14B 

to not be vested as a section 224 until certainty of storm water is 

established, is that the idea of that? 30 

 

MR NORTON:   It says titles for Stages 16 and 14 will not be released until the 

condition is satisfied. 

 

MR STOKES:   So effectively is it holding that land until the conditions are 35 

satisfied? 

 

MR NORTON:   No, that is not what that says. It says they must satisfy the 

storm water requirements prior to section 224 being issued. 

 40 

MR STOKES:   So therefore that land could sit there forever if the conditions 

have not been - - - 

 

MR NORTON:   Yes, that is what that means. 

 45 
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MR STOKES:   Would it not be a better way to put those stages in the light 

blue area in the ODP, given that that is the same purpose that you are 

holding that land, effectively to make sure the overall subdivision, as 

consented and required to be developed can be? 

 5 

  [1.30 pm] 

 

MR NORTON:   My opinion is that this level of detail is not appropriate for 

the ODP. 

 10 

JUDGE HASSAN:  Now that is another matter on which you can make 

submissions, Mr Stokes. 

 

MR STOKES:   Are you aware whether the owner of that land at the end has 

been consulted? 15 

 

MR NORTON:   I am not aware of that. 

 

MR STOKES:   Can I please refer you to an email which I presented on 

Monday, and I have checked with Mr Laing, he said that you do have 20 

that document? 

 

JUDGE HASSAN:   Has the Panel got, have you got copies of this? 

 

MR STOKES:   This as presented on Monday it will be, it is on the website. 25 

 

JUDGE HASSAN:   So this is - - - 

 

MR STOKES:   Sorry this was Tuesday, this was yesterday. 

 30 

MR LAING:   Your honour - - - 

 

JUDGE HASSAN:   Mr Laing. 

 

MR LAING:   Mr Stokes has had the opportunity of putting this document in 35 

before and (INDISTINCT 0.55) 

 

JUDGE HASSAN:   Yes. 

 

MR STOKES:   I will keep this brief, this will be my last question, your 40 

honour. 

 

JUDGE HASSAN:   Well bear in mind I do not have a copy of what you are 

referring to in front of me at the moment.  Unless you can help me with 

that I do not know if I am going to understand your question. 45 
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MR STOKES:   This is a document I presented yesterday in my statement and 

it is page 7 of that.  It is an email from Mr Norton regarding storm 

water. 

 

JUDGE HASSAN:   That is what you say it is, yes. 5 

 

MR STOKES:   Is that there to bring up?  I believe Mr Norton has a copy of it, 

Mr Laing told me he did.  If I can read it to you. 

 

 You have said in your email at paragraph 5 of it, “deeper basins on lot 10 

20”, which is the land we are talking about that the light blue 

rectangular is on, you are saying “Deeper basins on lot 20 may be 

acceptable subject to design.  You should count on setting aside large 

areas of land for the basin so that you can start gently tapering slopes 

from a larger distance away from the ponding area.  You also need to 15 

investigate whether or not these basins will have suitable soils to be 

able to dispose of all storm water to the ground.  I am aware that as you 

move south from Yaldhurst Road the gravels get deeper, et cetera”.   

 

 The point I am making there is you are referring to big large basins that 20 

gently taper as being required yet the plans that you are consenting 

have basins that go right up to boundaries, indicating that they would 

have vertical sides which, I put it to you the deepness of those basins, 

those vertical sides could be three metres? 

 25 

MR NORTON:   Is that a question? 

 

MR STOKES:   Yes, it is.  I put it to you that they could be three metre vertical 

faces on the basis of what - - - 

 30 

JUDGE HASSAN:   Do you agree with that or not, Mr Norton? 

 

MR NORTON:   I disagree. 

 

MR STOKES:   Do you agree that the basins that you have been consenting 35 

and the one that is currently proposed - - -  

 

MR NORTON:   Sorry there are no basins consented, only blocks on a plan. 

 

MR STOKES:   Okay, would you accept the blocks on the plan do not 40 

represent what you believe is needed for storm water provision down 

there, ie deep, gently tapering basins over large areas? 

 

MR NORTON:   Blocks on the plan of an ODP are indicative in size and 

location only. 45 
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MR STOKES:   But these are not in the ODP these are actually consents that 

you are giving. 

 

MR NORTON:   But this is not an engineering design, this is just a conceptual 

layout. 5 

 

MR STOKES:   So once again I put it to you there is no final engineering 

approval to show these actually work. 

 

MR NORTON:   Is that a question? 10 

 

MR STOKES:   Yes, it is. 

 

JUDGE HASSAN:   So you are saying do you agree with that?  Do not use this 

sort of, “I put it to you” stuff.  It is sort of TV law. 15 

 

MR STOKES:   I apologise, sir. 

 

JUDGE HASSAN:   Just ask the question. 

 20 

MR STOKES:   I put it to you that what is being shown on these – well would 

you agree that what is being shown on these plans and consented do not 

actually represent what you think is required, ie the deep, gently 

tapered basins? 

 25 

MR NORTON:   I do not expect what is on these plans to represent what will 

be the final engineering design. 

 

JUDGE HASSAN:  Mr Stokes do you want to – no.  Just so that you 

understand, you see one of the difficulties Mr Norton may be having 30 

here is that you are putting questions as if what is in this ODP is 

engineered, consented, nailed down, whereas the purpose of the ODP is 

not at all that.  It is conceptual.  It anticipates consenting processes.  It 

is indicative. 

 35 

MR STOKES:   Yes, yes. 

 

JUDGE HASSAN:   So bearing that in mind there are subsequent consenting 

processes, engineering feasibility having to be applied to those.  Do 

you understand that? 40 

 

MR STOKES:   I do understand it, it seems to me - - - 

 

JUDGE HASSAN:   All right, let us move on because it is now past that time I 

had asked you seek leave - - - 45 
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MR STOKES:   Yes. 

 

JUDGE HASSAN:   - - - and it is beyond that so how much more time do you 

need? 

 5 

MR STOKES:   I will ask one more question.  Does the owner of that land that 

basin is shown on, is he able to use that land how he wants or are there 

some conditions that or the ODP prevents him from using it how he 

wants to because the ODP - - -  

 10 

MR NORTON:   No. 

 

  [1.35 pm] 

 

JUDGE HASSAN:   No, no, stop.  Think about the question.  You have two or 15 

three propositions, an argument in the middle and I do not yet know 

what the question is and the witness has the same trouble.  Think of the 

question. 

 

MR STOKES:   Okay, the question is, and I will explain it before I ask it, that 20 

might be the easiest way. 

 

JUDGE HASSAN:   Yes, okay. 

 

MR STOKES:   It seems to me that the ODP gives credit to what is shown in it 25 

that supersedes any resource consent and that therefore if it goes in the 

district plan shown that way it has meaning that can be relied on for the 

storm water applications that are made to the Council.   

 

MR NORTON:   Is that a question? 30 

 

JUDGE HASSAN:  No, no, that is his proposition.  Now please put the 

question. 

 

MR STOKES:   Okay.  The question is, would these applications being made 35 

to you effectively be accepted as of right by the mere nature of the 

ODP showing it can go there? 

 

JUDGE HASSAN:   Yes, you understand that? 

 40 

MR NORTON:   I understand the ODP to be indicative and subject to a 

resource consent for subdivision. 

 

JUDGE HASSAN:   But Mr Stokes is asking you effectively, does not putting 

these in the ODP give credence to them and in a sense effectively 45 
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provide that context for consenting processes.  In other words gives 

them that significance credence.  Is that fair? 

 

MR STOKES:   That is it, thank you, sir. 

 5 

JUDGE HASSAN:   All right, what is your answer? 

 

MR NORTON:   Yes, so under the resource consent process if a storm water 

basin were proposed in that location that would be considered from a 

planning perspective to be consistent with the ODP. 10 

 

MR STOKES:   Right.  Because you said in your evidence of 15 June 2015, I 

will read it, and the base of the situation, “The applicant would then 

hold a resource consent for a subdivision that could not be 

constructed”.  Which is effectively the case because if it does not work 15 

out the storm water is viable there, there will be that situation.  

 

JUDGE HASSAN:   Now that is a statement again, not a question.  Unless you 

are asking a question, that is for the Panel as a submission and not for 

the witness. 20 

 

MR STOKES:   Yes.  Do you accept your evidence at 4.2 states that? 

 

MR NORTON:   My evidence for this part of the? 

 25 

JUDGE HASSAN:   How can he accept that it states everything you have said 

including your own propositions and interpretations, he does not, 

Mr Stokes. 

 

MR STOKES:   No, you are correct. 30 

 

JUDGE HASSAN:   What is the question of a storm water engineer, bearing in 

mind you said it was your last question, what is the question for the 

storm water engineer that relates to what you want to argue before us? 

 35 

MR STOKES:   Well, I will leave it at that, your honour, the trouble is it is a 

matter I believe that is a half a day hearing but it is being slipped into 

the ODP on the 11th or 18th of November, just recently without any 

consultation, being slipped in, and I think it a matter that does require 

lengthy time to actually establish what should go in there. 40 

 

JUDGE HASSAN:   Well that is your perspective. 

 

MR STOKES:   I do not have that time. 

 45 
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JUDGE HASSAN:   I understand that is your perspective and you have the 

opportunity to make representations. 

 

MR STOKES:   I just cannot do it justice in 10 minutes. 

 5 

JUDGE HASSAN:   Mr Stokes, if you are complaining about the process and 

the time, you have been the cause of a lot of wastage by not 

understanding the basic proposition that for us to receive 

representations, the witness is there to give answer to questions, all 

right? 10 

 

MR STOKES:   Yes. 

 

JUDGE HASSAN:  Within their expertise.  Now this is a storm water engineer.  

We fully understand though, that you will want to make the 15 

representations that you wish to make to us on the appropriateness or 

otherwise of the ODP, the lack of confidence you have in it for the 

reasons you have put in with all the material you have provided to us, 

and those are matters you want to think about in making your 

representations to us. 20 

 

MR STOKES:   Yes. 

 

JUDGE HASSAN:   Is that okay? 

 25 

MR STOKES:   That is fine.  I will leave it at that because I simply cannot 

cover such an extensive topic in that time. 

 

JUDGE HASSAN:   Well there is no point in trying to cover your whole case 

in questions of a storm water engineer, that is my problem with it.  And 30 

that is probably the bulk of the time we have had with this questioning. 

Very little has come out of it that relates to his expertise as a storm 

water engineer. 

 

MR STOKES:   Well all I can say is that the levels he gave in his evidence are 35 

not correct and that the height difference is a lot more and there is no 

proof or evidence that the storm water engineer has provided to us.  It 

seems to be that I have to prove that it does not work as opposed to the 

Council having to prove it does. 

 40 

JUDGE HASSAN:  And that is on your assumption about how the ODP works, 

which we understand. 

 

MR STOKES:  Yes, and as I have said, by my understanding, if the ODP 

shows it can go there then it can and it is regardless of if it is on top of 45 

a hill. 
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JUDGE HASSAN:  And that is the case you want to run to us at the 

appropriate time.   

 

MR STOKES:   Yes, do I get a chance to make submissions on this, your 5 

honour? 

 

JUDGE HASSAN:   Everyone does. 

 

MR STOKES:   Thank you, sir. 10 

 

JUDGE HASSAN:   You have made your representations yesterday and as I 

indicated to everyone there will be a timetable for closing submissions 

and that is your opportunity to wrap things together, think about what is 

in the transcript, the answers you have got from this witness and from 15 

other witnesses, and the other material, making sure that you make 

your points as clearly as you can to us. 

 

<THE WITNESS WITHDREW [1.46 pm] 

 20 

MATTER ADJOURNED AT 1.46 PM ACCORDINGLY 


