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MAY IT PLEASE THE PANEL

1. The expert evidence before the Panel on this matter indicates a considerable 

degree of agreement about the availability and appropriateness of a 

certification regime for cliff collapse management areas (CCMAs).  The key 

area of disagreement appears to be around whether all CCMA areas should be 

included within such a regime and, as a consequence, the section 32 

justification for the scope of the proposed regime.

2. It is noted that the Panel received evidence and submissions from various 

parties on the merits of and legal considerations which apply to a certification 

regime for natural hazards (particularly land instability hazards) as part of the 

original hearing on the Stage 1 Natural Hazards proposal.  We do not seek to 

re-visit any of those issues as part of these submissions but rather record that 

the Council is content to adopt the reasoning and approach of the Hearings 

Panel in its original decision regarding the vires of a certification regime for 

land instability hazards.

3. It is also noted that we have had the benefit of considering the opening legal 

submissions on behalf of the Crown1, and largely adopt those submissions as 

being an appropriate analysis of the issues before the Panel (subject however 

to an apparent misunderstanding of Dr Yetton’s evidence, which we address 

below).

Areas of disagreement

4. It is understood that the key areas of disagreement between Drs Wright and 

Yetton for the Council, and Mr Justice for KI Commercial, relate to:

(a) whether CCMA1 areas should be included in a certification regime; 

and

(b) whether it is appropriate to enable occupancy rates to be adjusted for 

individual sites as part of a certification process (ie. compared to the 

rates assumed in the original GNS reports and assessments)2.

5. The Council’s position on these issues is that:

1 Dated 13 January 2016
2 See paras 8 – 10 of Justice rebuttal evidence
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(a) it relies on the evidence of Drs Wright and Yetton as to why, while it is 

theoretically possible, it is not appropriate to include CCMA1 areas in 

a certification regime; and

(b) it does not accept that any variation to the GNS risk calculations or 

methodology is appropriate for CCMAs, and also considers that the 

ability to adjust occupancy rates for individual properties may mean 

that a certification approach would encounter vires issues in terms of 

certainty and subjectivity3.

6. Each of these matters is addressed in further detail below.

Inclusion of CCMA1 areas in certification regime

7. Dr Wright’s evidence is that the CCMA1 areas are not suitable for inclusion in 

a certification regime because:

(a) they involve areas of very high risk4;

(b) the nature of the areas and hazards mean that it would be very 

difficult to ever remove the risk5; and

(c) the necessary works would be very costly6 and of doubtful viability 

and workability7.

8. Dr Yetton’s evidence is that a certification regime is theoretically possible for 

both CCMA1 and CCMA2, but importantly he also expresses reservations as 

to whether such a regime is ever likely to be able to be relied upon for CCMA1 

land.  At his paragraph 6.2, Dr Yetton states:

I do not expect there to be many instances where it is possible to 
remove or amend the current CCMA 1 in the replacement district plan. 
This is highest risk area closest in to the base of the cliff. The only 
obvious way this could happen is if source removal has been carried out 
as outlined earlier in paragraph 4.4, whereby the cliff itself has been 
largely excavated away by benching back the area uphill of the site, and 
also extending each side of the site for a significant distance.  From a 
practical perspective such works would most likely involve significant 
cost and land ownership requirements that are likely to outweigh any 
actual or perceived benefit.

3 The rebuttal evidence of Dr Saunders for the Crown at paras 4.1 to 4.10 contains a sound analysis as to why 
certification should not apply to CCMA1 areas
4 Para 6.1 of Wright supplementary evidence
5 Ibid, para 6.2
6 Ibid
7 Ibid, para 6.3
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9. In reality therefore, there is little difference in practical terms between the 

evidence of Drs Wright and Yetton about the scope of a certification regime 

and the merits of it extending to CCMA1 areas.

10. It is submitted that the Council’s evidence on this matter raises two key issues 

for determination by the Panel:

(a) whether the nature of the CCMA1 land is such, in terms of the 

undisputed level of risk8, that it is ever appropriate to enable a 

certification approach to apply; and

(b) whether the inclusion of such areas in such a regime is appropriate 

and justified in terms of section 32 of the RMA given the reservations 

expressed by Drs Wright and Yetton, the significant costs and 

practical difficulties involved, and the very small number of private 

properties that it would apply to.

11. It is the Council’s position that the level of risk is sufficiently high that it is 

appropriate for the Panel to draw the line by including CCMA2 in a certification 

regime, but excluding CCMA1.  In that respect, while it is accepted that the 

experts agree that it is technically possible to include CCMA1 areas in a 

certification regime, it is submitted that such an approach is simply not sensible 

nor is it justified9.

12. Secondly, it is submitted that the evidence for KI Commercial does not rebut 

the evidence for the Council as to the costs and practical difficulties involved in 

a certification regime for CCMA1 land.  Indeed, Mr Justice’s evidence in chief10 

appears to acknowledge that very point, and his rebuttal evidence notes that 

“with enough expenditure” it would be theoretically possible to engineer a 

CCMA1 hazard to result in a tolerable level of risk.  It is submitted that the 

costs of going through this exercise are likely to significantly outweigh any 

benefit of certification for an individual CCMA1 property, irrespective of 

whether this was ever actually achievable in practice.

13. It is submitted that the evidence does not establish a sound basis for the Panel 

to conclude that inclusion of CCMA1 land in a certification regime would be the 

8 Based on an AIFR of 10-2

9 In that respect, Dr Wright’s supplementary evidence expresses concerns about the risk of subjectivity in a risk 
assessment and uncertainties about impacts of debris runout (paras 4.4 and 6.1)
10 At para 29
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most appropriate approach in terms of section 32 of the RMA.  The Panel 

should not be providing for a process that is unlikely to ever be exercised and, 

given the likely scale and impact of the works involved, would better lend itself 

to appropriate assessment through a resource consent process.

Use of different parameters in risk calculations

14. Paragraphs 8 to 10 of Mr Justice’s rebuttal evidence suggest that it should be 

possible to change inputs (eg. occupancy) when carrying out a certification 

assessment.

15. It is submitted that the ability to do this would fall foul of the legal principles 

regarding certainty and objectivity with which a certification regime must 

comply.  The ability to substitute or change assumptions is something which 

could be done and then appropriately assessed through a resource consent 

process, but the suggestion that it could form part of a certification 

methodology raises the very concerns about subjectivity expressed by the 

Panel in its original decision, that the Panel was seeking to avoid in approving 

a certification rule11.  It also seeks to re-open for debate a conclusion reached 

by the Panel at [284] of its original decision which was not the subject of 

appeal.

Clarification of Dr Yetton’s evidence

16. The rebuttal evidence and opening submissions for the Crown appeared to 

proceed on a misunderstanding of Dr Yetton’s evidence, that it is necessary to 

clarify. 

17. In the Crown’s legal submissions and the rebuttal evidence of Dr Saunders, it 

is proposed that the certification regime should only apply in CCMA2 where the 

cliffs are 20m high or less.  While this position was expressed to be reliant on 

Dr Yetton’s evidence, it is respectfully submitted that this is not in fact Dr 

Yetton’s evidence.

18. Dr Saunders’ evidence refers to paragraph 5.7 of Dr Yetton’s evidence.  This 

paragraph of Dr Yetton’s evidence is suggesting an alternative method (albeit 

one that is more time consuming and expensive), that could be used for 

11 See [364] and [365] of the Panel’s Stage 1 decision
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smaller cliffs (less than 20m in height) in addition to the original GNS 

methodology.  

19. Dr Yetton has confirmed that this was his intention, in that he was suggesting a 

possible alternative analysis and methodology for cliffs less than 20m for 

calculating the potential volume of rock that could fail, which was an approach 

used by GNS in 2014 for cliffs at Quarry Road and Cliff Street.  Equally 

however, the original GNS 2012 method could be used for cliffs less than 20m 

in height.  Dr Yetton’s evidence is that, for cliffs higher than 20m, the analysis 

and certification should be based on the volumes of rock from the original 2012 

GNS method. 

Other matters

20. The Council is content to adopt the evidence and submissions of the Crown 

regarding the consistency of the approach preferred by the Council in terms of 

its consistency with the purpose of the RMA, and alignment with higher order 

planning documents and provisions.

 DATED this 15th day of January 2016

___________________________________
J G A Winchester

Counsel for Christchurch City Council


