
 

AJS-815130-1-80-V1 

 

 

Before the Christchurch Replacement District Plan 

Hearings Panel 

In the matter of the Resource Management Act 1991 and the 

Canterbury Earthquake (Christchurch Replacement 

District Plan) Order 2014 

And the proposed Christchurch Replacement District Plan  

(Chapter 9 Natural and Cultural Heritage – Stage 3: 

Topic 9.1) 

 

 

 

 

Opening legal submissions of counsel for Michael Wyndam Bayley 

(submitter 3285) 

 

Date: 18 January 2016



 

AJS-815130-1-80-V1 

 

May it please the Hearing Panel 

Introduction 

1. Michael Wyndham Bayley (No. 3285) filed a submission dated 3 

September 2015 on proposed chapter 9 (topic 9.1 - sites of 

ecological significance (SES)) of the Christchurch Replacement 

District Plan (RDP).  

2. Mr Bayley and his family have farmed and maintained land at 

Kaitorete Spit since 1916 that is now proposed to be included in the 

RDP as SES/E/2. 

3. The rules that will apply to SESs in relation to indigenous vegetation 

clearance could render any additional or expanded farming activity, 

and even the maintenance of existing farming activity, untenable for 

the following reasons: 

3.1. SES/E/2 will cover approximately 95% of the Bayley’s farm 

with only an area currently cultivated for growing lucerne 

and potatoes excluded; 

3.2. Any clearance activity (including cultivation, fertilizer 

application and oversowing) outside of the exempted area 

would require a non-complying activity consent; and 

3.3. It is arguable that, with the statutory imperatives as to the 

protection of significant vegetation and which will be given 

emphasis within SESs, and the inability to offer offsets or 

other mitigation within the property (as all land is in the 

SES), it may be unlikely that either section 104D gateway 

test is achievable. 

4. Therefore, while the proposed provisions allow for grazing, current 

levels of grazing will inevitably require some pasture maintenance in 

coming years, with no certainty that it will be allowed.  In addition, 

if the current potato growing areas were to be hit by some potato 

disease, there is no certainty that it could be relocated and 

maintained within the property.  

5. It is submitted that the challenge in respect of identifying the most 

appropriate package of SES provisions is to find an appropriate 
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balance between the mandated need for protection of SESs and the 

rights of those that are most affected by those rules.  That the rules 

are imposed for public benefit at potentially significant costs to 

landowners also, in my submissions, needs to be carefully 

considered.  Especially where those costs may include the ability of 

the landowner to make reasonable use of their land. 

Evidence 

6. Mr Bayley’s submission raised the issues of the potentially severe 

impact of the proposed rules on his farming operation and on the 

value of the Bayley family farm. 

7. The means to reduce the impact of these rules was not made 

entirely clear in the submission but was clarified in Mr Bayley’s brief 

of evidence. 

8. The Bayley’s preferred outcome was to increase the area of the farm 

that was excluded from SES/E/2. 

Discussions with the Council 

9. An aspect of the process of preparing the SES rules that was of 

some concern to the Bayleys was the absence of any (let alone any 

meaningful) dialogue with the Christchurch City Council (Council) 

regarding the proposed rules and their impact on the farm.  It was 

understood that such discussions were supposed to take place but 

they did not eventuate. 

10. This meant that when the proposed rules were confirmed in the 

Council’s evidence, they came as something of a surprise. The 

Bayleys had held out some hope that the area of land to the east of 

and adjacent to their homestead might also be excluded because it 

had been recognised as having been modified by past farming. The 

continued inclusion of that land was a severe disappointment to the 

Bayleys. 

11. Then, following evidence exchange, the Council did approach the 

Bayleys and to discuss possible options.  It was hoped that this 

might identify means of at least reducing the uncertainty that would 

accompany the rules as they apply to SES/E/2. 
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12. Those discussions were held on 13 January 2016. 

13. The Council officers confirmed their position that, despite the 

existence of more modified areas on the farm (generally closer to 

Bayleys Road and away for the dune areas), they did not see further 

exclusions from SES/E/2 as being able to be supported.   

14. The option of further exclusions remained (and remains) the 

Bayley’s preferred outcome but other possible ways forward were 

contemplated.  The discussions did not resolve all the detail 

regarding a possible solution that might make the SES rules less 

prohibitive for the Bayleys but did advance matters to the stage 

where a draft rule has now been prepared. 

15. The details and merits of the proposed solution, which would see a 

marginally lesser activity status being available subject to the 

existence of a biodiversity management plan for the property, will 

be canvassed in cross examination. 

16. However, it terms of the scope to make such a change, I submit as 

follows: 

16.1. The Bayley submission seeks unspecified changes to the SES 

rules to reduce their impact on farming practice and property 

values.  The proposed activity status rule does not change 

the rules, so is a lesser relief aimed at addressing the 

matters raised in the submission; 

16.2. The new proposal affects only Kaitorete Spit, which is unique 

in terms of the degree of the SES coverage, which effectively 

precludes other options that might allow for the continued 

reasonable use of the land; and  

16.3. The level of protection offered by the proposal is, in practice, 

unchanged and may even be enhanced by the likely advent 

of a management plan.  The Council retains oversight of any 

application to make reasonable use of the land in a manner 

that does not risk the ecological values that have been 

identified.   
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Conclusion 

17. The Bayleys will be adversely affected by the SES provisions that 

will inevitably impact on the value of their land.  The extent of the 

impact on their existing farming activity (at least) may be able to be 

ameliorated to some extent by recognising the unique situation at 

Kaitorete Spit through an activity status other than non-complying.   

18. The Council’s agreement to that changed status, which will not 

reduce the protection afforded to the ecological values that are 

present, requires a potentially substantial further commitment from 

the landowner, with still no certainly as to the outcome.  Despite 

that option being far from ideal it is still considered an improvement 

(albeit marginally) over what has otherwise been proposed. 

19. Finally, we record that, to the extent that they are relevant to our 

clients position, we will address the matters raised in the Panel’s 

minute dated 15 January 2016, in closing submissions. 

 

Dated:  18 January 2016 

 

Signed:   

A J Schulte 

Counsel for Michael Bayley (3285) 


