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Introduction 

1. Michael Wyndham Bayley (No. 3285) filed a submission dated 3 

September 2015 on proposed Chapter 9 (Topic 9.1 - sites of 

ecological significance (SES)) of the Christchurch Replacement 

District Plan (RDP).  

2. Mr Bayley gave evidence at the hearing on this topic. 

3. Mr Bayley also attended the mediations that were arranged to 

advance the topic.  He was accompanied by counsel at the first (2-

day) mediation but attended the second mediation alone. Mr Bayley 

also had further informal discussions with Council officers about the 

nature, intent and impact of entering into a farm biodiversity plan 

(FBP). 

4. Mr Bayley also provided some comments on the version of the rules 

package containing the proposed objective, policies and rule that 

resulted in the 24 March 2016 version.  These closing submissions 

are based on the 24 March version (rules package). 

5. The rules package that is now being discussed has some changes of 

significance to Mr Bayley and his farm at Kaitorete Spit.  These can 

be summarised as follows: 

5.1. There is the proposal to delay the imposition of the SES/E/2 

(and other SES’s) until there has been further “collaboration” 

with landowners, which may include discussions around the 

preparation of FBP’s, with the unconfirmed sites from the 

‘original’ list being included at Appendix 9.1.4.1, Part B; 

5.2. However, the delay in confirming SES’s is accompanied by 

changes that are also potentially of some significance to Mr 

Bayley: 

5.2.1. The addition of item c(ii)1 to Appendix 9.1.4.6, 

Table 1; and 

                                                

1 c. indigenous coastal vegetation… ii.  Scattered (low density) indigenous tussock, shrubs, rushes, vines, 
herbs, grasses and mosses among predominantly exotic grasslands, and cushionfields, mossfields and 
stonefields on Kaitorete Spit (emphasis added)  
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5.2.2. The additional references to the protection of 

indigenous vegetation in the coastal environment; 

5.3. The addition of recourse to FBP’s is generally supported but 

with some reservations relating to: 

5.3.1. the minimal recognition of the need to also ensure 

continued farm viability under an FBP; 

5.3.2. the extent to which targets are emphasised, in 

particular in respect of enhancement, which may not 

be possible in all circumstances; 

5.4. The wording of the rule providing a consenting path for the 

FBP. The issues are: whether it is to be a controlled or 

restricted discretionary activity; and whether the current 

wording suggests that further consents are required for any 

(and all) subsequent clearance activity under the FBP? 

5.5. The amendment to the definition of vegetation clearance to 

include grazing. 

6. Mr Bayley’s position on the above matters are discussed further 

below. 

Discussion 

Deferred SES status 

7. Mr Bayley is noted as supporting the (effectively) deferred status of 

the identified but not yet confirmed SES’s, which is understandable 

given the coverage of SES/E/2 at Kaitorete Spit.  Mr Bayley notes 

the opposition to inclusion “for information purposes” by Federated 

Farmers and observes that the perceptions as to the benefit of 

including or not including a reference for information purposes 

probably differ from farm to farm.   

8. If the “for information” list was not included, Mr Bayley would have 

no issue with that either, particularly in consideration of the effect of 

the next two points that appear to negate any easing of the 

pressure on Kaitorete Spit farms by the deferment of the SES 

confirmation. 
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Item c.(ii) of Appendix 9.1.4.6 

9. For the avoidance of doubt, Mr Bayley’s position on this item was 

more nuanced that simply “not support[ing]”2 the additional 

provision.  His position was that without knowing what was 

proposed he could not support but was open to further discussions.  

Concerns remain with the addition as proposed. 

10. The biggest concern is the sheer breadth of the description.  

Essentially it means any non-permitted clearance on Kaitorete Spit, 

at least until an SES is confirmed, will require a restricted 

discretionary consent because it is virtually impossible to avoid the 

vegetation listed, or even know whether it is present in the first 

place without expert ecological input. 

11. In Mr Bayley’s view that is excessive, and means he literally has no 

choice but to adopt a FBP in short order.  Even then a restricted 

discretionary consent may still be required, with the Council 

determining whether any clearance is in accordance with the FBP.  

This is discussed further below. 

12. Relief: If such an item is to be included in Appendix 9.1.4.6, Mr 

Bayley seeks that it be restricted to vegetation that he would be 

able to identify on the ground, without needing expert ecological 

assistance. 

Addition of protection of the Coastal Environment 

13. The addition of specific references to the NZCPS in this chapter 

totally captures activity at Kaitorete Spit, which is entirely within the 

coastal environment.  This appears to involve the re-placement of 

provisions from what was the Coastal Environment Chapter, Chapter 

19 (now also part of Chapter 9).  However, the absence of any 

recognition of the possibility for some clearance under an approved 

FBP could well reduce the contribution such a plan can make to Mr 

Bayley’s farm viability and land value. 

                                                

2 Comment [HD17] in Revised Proposal (clean version) dated 24 March 2016. 



4 

AJS-815130-1-133-V1 

14. Relief:  Mr Bayley would like to see some reference to the use of 

FBPs in 9.1.1.1.2(x).  For example, add the words “where not 

otherwise approved under a Farm Biodiversity Plan and/or resource 

consent” after the words “manage the clearance of indigenous 

vegetation and disturbance of habitats”. 

15. It is noted that this policy is a late addition to the proposal brought 

about by changes to the format of the plan and as such did not, to 

Mr Bayley’s knowledge, form part of mediation discussions. 

FBPs and ensuring continued farm viability 

16. This issue is central to Mr Bayley’s concerns, which involve the need 

to impart some balance between indigenous vegetation protection 

and farm viability (and, consequently, land values).  Mr Bayley 

appreciates that changes have been made to the policies (e.g. 

9.1.1.1XB) and the FBP provisions (e.g. 9.1.3.3c. and Appendix 

9.1.4.7 Introduction: The purpose of a FBP…) that recognise “the 

ability to maintain rural productive activities” (our emphasis). 

17. However, as Mr Bayley indicated in his evidence maintenance alone 

cannot guarantee viability.  Especially while the stated expectation 

of such plans is that they will not only maintain the indigenous 

vegetation but will -over time- enhance it.  The appearance is of a 

one-sided agreement that may lead to stagnation of rural production 

and the loss of viability over time. 

18. Relief: Mr Bayley requests that a further matter of discretion be 

added to 9.1.3.3 (between c. and d.): 

x. The extent to which clearance of indigenous vegetation is necessary for 

the viability of existing farming activities and maintaining property 

values. 

Enhancement 

19. Flowing from the above, the inclusion of the goal of enhancement is 

not opposed, however it’s inclusion as an inevitable and, on its face, 

vital ‘target’ for FBPs is a cause for concern.  Again Mr Bayley 

appreciates the addition of the phrase “over time” when 

enhancement is mentioned.  But, in his view, this still means that a 

FBP that maintains indigenous vegetation but cannot achieve 
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enhancement because to do so would make the operation unviable, 

may not be approved and receive consent. 

20. Relief:  That where ‘enhancement’ is referred to, add the words 

“and where possible” after the words “over time”. 

Consent for FBPs 

21. The consent requirements for FBP have caused some confusion and 

concern.  The first point is that it appears that the approval of an 

FBP is by resource consent.  Rule RD4 refers to an exemption for 

clearance “…in accordance with a [FBP] approved by a resource 

consent granted under Rule 9.1.2.2.3 RD5”. 

22. The issue Mr Bayley was asked to express a view on was, as he 

understood it, whether vegetation clearance under a FBP would be a 

controlled or restricted discretionary activity.  His preference was for 

controlled but with restricted discretionary but non-notified as his 

second best preference. 

23. The way the rule is now proposed in fact reads like it was drafted for 

controlled activity status but there was a late change of mind.  For 

example, it now appears that any clearance activity that is not 

permitted within an SES (which is the criteria that will –over time- 

be of most concern to Mr Bayley) requires a further restricted 

discretionary consent, even where it is also carried out under an 

approved FBP.   

24. It must be remembered that the SES for Kaitorete Spit, which given 

the position of the Council’s expert ecologist (Mr Hooson) appears 

unlikely to diminish in its overall size following further discussions 

with the Council, will cover in the vicinity of 95% of the Bayley 

Farm. 

25. If it were a controlled activity the need to gain a further consent 

each time further clearance was proposed (as there is no permitted 

activity for clearance under an approved FBP) would be troublesome 

enough.  But the possibility of having an activity that is classed as 

clearance and has previously been approved, potentially declined at 

the Council’s discretion, is of some concern. 
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26. Relief: Mr Bayley would prefer a controlled activity rule for 

vegetation clearance under a FBP, but either way feels that there 

should be no need to re-apply for consent when a FBP has already 

been approved under a consent particularly if that has been by way 

of a restricted discretionary consent.   

Definition of clearance 

27. Mr Bayley does not agree that grazing should be included under the 

definition of vegetation clearance.  As an observation, an animal 

grazing rarely ‘clears’ a plant entirely, so the inclusion seems a 

factual stretch. 

28. Grazing is also what farming mostly consists of on Kaitorete Spit 

(despite the potato cropping that the Bayleys maintain).  It is feared 

that its inclusion as “clearance” will lead to unintended 

consequences over time. 

29. In addition, Mr Bayley considers that the notified grazing rules were 

generally clear and, except for the definition, have been further 

clarified.  So the amendment to the definition and approach seems 

unnecessary. 

Concluding remarks 

30. The impression gained after all the effort that has gone into 

mediation is that, on the proposed rules package wording and at 

least for Kaitorete Spit farms, the situation, with or without an SES, 

will be little different.   

31. The requirements for FBP’s, and the discretion that the framework 

for FBP’s effectively reserves the Council, means that farm viability 

remains a virtual afterthought despite the central importance that 

farmers must play in the success of the ecological sustainability of 

the Spit.   

32. Neither the Department of Conservation nor the Council (and even 

less Forest & Bird) has or is likely to receive sufficient resources to 

ensure biodiversity sustainability at Kaitorete Spit, for the public 

good, under their own steam.   
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33. However, under the rules, farmers (at least on Kaitorete Spit) must 

struggle to keep their farms viable against the usual market and 

climatic forces as well as a new set of rules that could effectively 

(over time) require that they reduce stocking rates, restrict grazing 

and avoid most clearances of indigenous vegetation. All the while 

having to control weeds, fence off identified significant ecological 

sites and ‘enhance’ biodiversity values.  In other words there still 

seems to be the potential for the Council to wield some rather 

significant sticks with which to require action (or its absence), with 

very few carrots in return. 

34. The changes that Mr Bayley seeks to the rules package will not 

remove all the risks but seeks to impart some balance and would 

mean that the survival of those who will bear the brunt of 

biodiversity and indigenous vegetation protection has to be 

considered as a crucial element of the achievement of the 

maintenance and, where possible, the enhancement over time of 

indigenous biodiversity at Kaitorete Spit (and elsewhere) under the 

Christchurch District Plan. 

 

Dated:  7 April 2016 

 

Signed:   

A J Schulte 

Counsel for Michael Bayley (3285) 


