
BEFORE THE CHRISTCHURCH REPLACEMENT DISTRICT PLAN  
INDEPENDENT HEARINGS PANEL 
 
 
 
IN THE MATTER of the Resource Management Act 1991 and the Canterbury 

Earthquake (Christchurch Replacement District Plan) Order 2014 
 
AND 
 
IN THE MATTER of submissions and further submissions by Fulton Hogan Limited 

on Chapter 9 (Natural and Cultural Heritage), Topic 9.1   
 
 
 
 
 
 
  

 
CLOSING LEGAL SUBMISSIONS ON BEHALF OF FULTON HOGAN 

LIMITED ON TOPIC 9.1 (SUBMITTER ID: 3482)  
 

DATED: 7 APRIL 2016 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Tavendale and Partners 
Lawyers, Christchurch 

Level 3, Tavendale and Partners Centre, 329 Durham Street North 
P O Box 442 

Christchurch 8140 
Telephone: (03) 374-9999, Facsimile (03) 374-6888 

 
Solicitor acting:   A C Limmer   



 2 

MAY IT PLEASE THE PANEL: 

 

1. These submissions are filed on behalf of Fulton Hogan Limited (Fulton Hogan) in 

conclusion of its case on Topic 9.1 of Chapter 9.  These submissions respond to the 

Revised Proposal (dated 24 March 2016). 

 

2. There are three aspects of the Revised Proposal of interest to Fulton Hogan: 

 
a. Policy 2 – Land Management; 

b. Policy 5 – Offsetting (and related definition of “no net loss”);  

c. Activity status for vegetation clearance within SES/LP/15 (Templeton Golf 

Course). 

 

3. In summary, Fulton Hogan supports the Revised Proposal on the first two of these 

matters.  It continues to pursue a restricted discretionary status for clearance 

activities within the Golf Course SES if (and only if) the deferred zonings it has 

requested are approved.     

 

Policy 2 – Land Management 

 
4. Fulton Hogan submits the Revised Proposal is a considerable improvement over the 

notified proposal and the changes initially sought by the Crown and Royal Forest and 

Bird Protection Society of New Zealand Inc (Forest and Bird).  Fulton Hogan 

submits this is true whether the wording of the Revised Proposal is adopted, or the 

Federated Farmers’ alternative.  Fulton Hogan has no preference between the two 

options.   

 

5. Importantly, either proposal for Policy 2 now countenances – in limited and 

prescribed circumstances – some losses within SESs.  Mr Parrish agreed an 

approach of this kind would better give effect to the Canterbury Regional Policy 

Statement (RPS) than earlier iterations of the same Policy1. 

 

Policy 5 - Offsetting 

 
6. Fulton Hogan remains interested in this Policy because it is an important part of the 

lens through which an application to clear indigenous vegetation within an SES will 

                                                      
1
 Transcript of Proceedings, Chapter 9: Natural and Cultural Heritage (Commenced 18 January 2016) at page 329, lines 42 to 

44 and page 330, lines 1 to 27 
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be assessed.  Fulton Hogan’s concern with the amendment pursued by Forest and 

Bird is its potential to preclude “unlike” or “out of kind” trades from satisfying the 

offsetting criteria of the Plan.  The RPS does not preclude such trades.  To the 

contrary, it expressly contemplates them2.  Fulton Hogan submits the Replacement 

Plan should enable unlike trades to the same extent the RPS does, in order to give 

effect to both its protectionist and enabling components3. 

 

7. The concern arises because Mr Davis (for Forest and Bird) gave evidence that an 

unlike offset can never achieve “no net loss”, even if it achieves a net gain4.  If this is 

correct, a policy requiring an offset to achieve both would preclude unlike trades.  

This would be true even if biodiversity, overall, is better off.  Fulton Hogan submits 

this approach is not justified on the merits or in terms of the RPS. 

 
8. On the other hand, Mr Parrish gave evidence he assumed – from the words of the 

RPS – an unlike trade could achieve “no net loss”5.   

 
9. As a result, Fulton Hogan perceives the potential for argument as to whether a 

proposal satisfies Policy 5 – despite it achieving a net gain – because it involves an 

unlike trade.  This is the risk Fulton Hogan identifies with Forest and Bird’s requested 

change from “or” to “and” in Policy 5(b)(ii).     

 
10. Fulton Hogan submits the most appropriate outcome would be to either: 

 
a. Retain the current wording of the Revised Proposal; or 

 

b. Amend Policy 5(b)(ii) so the reference to “no net loss” is deleted; or 

 
c. Amend the definition of “no net loss” to make it clear unlike trades or out of 

kind offsets can achieve “no net loss” if the benefits to biodiversity, overall, 

match the losses.  Suggested amendments (shown in tracking on the 

definition in the Revised Proposal) are: 

 
No net loss is the point at which biodiversity gains from targeted biodiversity 

management activities match the losses of biodiversity due to the impacts of a 

                                                      
2
 Canterbury Regional Policy Statement, Policy 9.3.6 (5) onwards and Principal Reasons and Explanation, 3

rd
 paragraph; 

Transcript of Proceedings, Chapter 9: Natural and Cultural Heritage (Commenced 18 January 2016) at page 332, lines 1 to 5 
and page 385, lines 42 to 45 and page 386, lines 1 to 6 
3
 Transcript of Proceedings, Chapter 9: Natural and Cultural Heritage (Commenced 18 January 2016) at page 332, lines 44 to 

45 and page 333, lines 1 to 6 
4
 Transcript of Proceedings, Chapter 9: Natural and Cultural Heritage (Commenced 18 January 2016) at page 384 lines 7 to 19 

5
 Transcript of Proceedings, Chapter 9: Natural and Cultural Heritage (Commenced 18 January 2016) at page 333 lines 8 to 18 
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specific development project, so that there is no net reduction in the type, 

amount and condition (quality) of biodiversity. 

 
Activity status for indigenous vegetation clearance within the Golf Course 

 

11. Fulton Hogan pursues Restrict Discretionary (RD) status for indigenous vegetation 

clearance with the Templeton Golf Course in the event its rezoning request for the 

Golf Course is granted. 

 

12. Fulton Hogan does not do this to make consent more likely or easier to get.   It does 

this to avoid a reopening of arguments in terms of noise, traffic, landscape and 

similar effects.  It is submitted RD status, as a complementary measure to the 

deferred zoning, enables clear and focussed decision-making on the issue of ecology 

– a not insignificant issue, but not necessarily insurmountable either6.   

 
13. Fulton Hogan submits this is a sensible use of the only activity status available which 

both: 

 

a. Limits the range of matters that can be considered upon a consent application 

being made; and  

 

b. Retains discretion for decline. 

 

14. Although RD status results in a narrower range of factors being considered, Fulton 

Hogan submits it still enables full implementation of the relevant Objective and 

Policies (including in the RPS).  Non-complying activity status is not a necessary 

consequence of the higher-order provisions, which are focussed on the avoidance of 

certain effects (i.e. a net loss of biodiversity) rather than the avoidance of indigenous 

vegetation clearance activities.  The Fulton Hogan proposal7 entails the ability to 

consider those matters fully and decline consent if effects are not appropriate. 

 

15. It is noted Matter of Discretion 9.1.3.2 has morphed through the iterations since Mr 

Chrystal’s evidence.  To be faithful to the intent presented in Fulton Hogan’s request, 

Matter 9.1.3.2(c) should not apply in full to the RD status sought by Fulton Hogan.  In 

                                                      
6
 Statement of Rebuttal Evidence of Antony Shadbolt on Topic 9.1 (18 December 2015) at [3.2] and [3.18]; Statement of 

Evidence of Judith Roper-Lindsay on Chapter 17 (29 October 2015) at [71] and [91] 
7
 Statement of Evidence of Dean Chrystal for Chapter 9 (10 December 2015) at [39] and [40]  
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particular, the only benefits Fulton Hogan intended to be considered are those arising 

from biodiversity initiatives.   

 
16. In light of the Revised Proposal, Mr Chrystal’s proposed rule8 could be modified to 

read as follows (amendments to the proposed rule presented in paragraph 39 of Mr 

Chrystal’s evidence are shown with underlining and strike-through): 

Add to 9.1.2.2.3 Restricted Discretionary Activities 

Activity The Council’s discretion shall be 

limited to the following matters: 

RD3 Indigenous vegetation clearance in 

Site of Ecological Significance 

SES/LP/15 Templeton Golf Course 

only 

a. Indigenous biodiversity and 

ecosystems 9.1.3.2, except for (c); and  

b. The extent to which the activity may 

protect, maintain or enhance any 

ecosystems or indigenous biodiversity, 

including through the use of offsetting, 

covenants and/or restoration and 

enhancement of any gains made in 

biodiversity conservation and the 

positive contribution made to protecting 

ecological values and ecosystem 

functions.  

 

17. In this way the proposed new rule reflects Matter 9.1.3.2(c) of the Revised Proposal, 

but without broadening it to include all positive effects (e.g. the economic benefits of 

proximate gravel supply).   

 

                                                      
8
 Statement of Evidence of Dean Chrystal for Chapter 9 () at [39] and [40] 
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18. Fulton Hogan’s arguments for RD status are covered more fully in: 

 
a. The closing legal submissions for Chapter 179; and 

 

b. The opening legal submissions for Chapter 910. 

 

Dated:  7 April 2016 

 

 

______________________________ 

A C Limmer 

Counsel for Fulton Hogan Limited 

 
 
 
 
 

                                                      
9
 Closing Legal Submissions on behalf of Fulton Hogan for Chapter 17 (1 December 2015) at paragraphs 69 to 74 

10
 Opening Legal Submissions on behalf of Fulton Hogan for Chapter 9 (15 January 2016) at paragraphs 6 to 15 


