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MAY IT PLEASE THE PANEL: 

 

1. These submissions are filed on behalf of Fulton Hogan Limited (Fulton Hogan) in 

respect of its submission on Topics 9.1 and 9.4 of Chapter 9 (Stage 3). 

 

2. Fulton Hogan’s submission on Chapter 9 relates to its deferred zoning request in 

respect of the Templeton Golf Course, but also includes requests that are not site-

specific.  The Templeton Golf Course site is proposed to be identified as a Site of 

Ecological Significance in the Replacement Plan.  As confirmed previously1, Fulton 

Hogan is not seeking the SES status be removed. 

  

Summary of Fulton Hogan’s remaining requests on the Revised Proposal 

 
3. With respect to the Revised Proposal for Topic 9.12, Fulton Hogan seeks one change 

– being Restricted Discretionary activity status for indigenous vegetation clearance 

within the Templeton Golf Course.   

 

4. For completeness, Fulton Hogan is only pursuing the change in activity status if the 

deferred zonings sought (in Chapters 17 and 18) are granted.  If they are not, Fulton 

Hogan accepts the activity status should remain as Non-Complying. 

 

5. Fulton Hogan does not seek any additional changes to the Revised Proposal for 

Topic 9.43 and has filed evidence supporting the Council’s proposal4. 

 
Topic 9.1 – Restricted Discretionary Status 

 
6. Fulton Hogan pursues Restrict Discretionary (RD) status for indigenous vegetation 

clearance with the Templeton Golf Course in the event its rezoning request for the 

Golf Course is granted. 

 

7. Fulton Hogan does not do this to make consent more likely or easier to get.   It does 

this to avoid a reopening of arguments in terms of noise, traffic, landscape and 

similar effects.  It is submitted RD status, as a complementary measure to the 

deferred zoning, enables clear and focussed decision-making on the issue of ecology 

                                                      
1
 Memorandum of Counsel for Fulton Hogan Ltd dated 18 December 2015 

2
 Statement of Rebuttal Evidence of Deborah Hogan on Topic 9.1 (18 December 2015) Attachment A 

3
 Statement of Evidence of Caroline Rachlin on Topics 9.3 and 9.4 (18 December 2015) Attachment B 

4
 Statement of Evidence of Dean Chrystal on Topic 9.4 (13 January 2016) 
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– a not insignificant issue, but not necessarily insurmountable either5.  The Regional 

Policy Statement expressly contemplates the use of offsets within Sites of Ecological 

Significance and areas containing national priorities for protection6.   

 
8. Fulton Hogan submits this is a sensible use of the only activity status available which 

both: 

a. Limits the range of matters that can be considered upon a consent application 

being made; and  

b. Retains discretion for decline. 

 

9. Although RD status results in a narrower range of factors being considered, a full 

assessment can be made in respect of those matters over which discretion is 

reserved and consent can be declined or appropriate conditions imposed.  Fulton 

Hogan’s proposal to confine those matters to – in summary - the biodiversity losses 

and gains of a proposal is material in determining the appropriateness of this status.    

 

10. The High Court has determined7: 

 

“…By repealing s77B(3) and enacting s87A of the Resource Management Act, 

Parliament intended that s104C would apply to decisions to grant and decline 

resource consents for restricted discretionary activities. As a consequence, the 

factors in Part 2 of the Resource Management Act cannot be taken into account as 

additional grounds to grant or decline an application to undertake a restricted 

discretionary activity.”
8
 

 

“However, Part 2 of the Resource Management Act can be used to inform those parts 

of the District Plan that are consistent with or compliment Part 2 of the Resource 

Management Act. One effect of ss87A and 104C is that a consent authority cannot 

rely on the provisions of Part 2 of the Resource Management Act to override the 

matters the consent authority has specified in its District Plan in relation to restricted 

discretionary activities.”
9 

 

                                                      
5
 Statement of Rebuttal Evidence of Antony Shadbolt on Topic 9.1 (18 December 2015) at [3.2] and [3.18]; Statement of 

Evidence of Judith Roper-Lindsay on Chapter 17 (29 October 2015) at [71] and [91] 
6
 Canterbury Regional Policy Statement Policy 9.3.6 

7
 Lambton Quay Properties Nominee Limited v Wellington City Council [2014] NZHC 878 

8
 Lambton Quay Properties Nominee Limited v Wellington City Council [2014] NZHC 878 at [100] 

9
 Lambton Quay Properties Nominee Limited v Wellington City Council [2014] NZHC 878 at [101] 
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11. As a result, a decision-maker could not have recourse to the benefits of quarrying to 

“override” the policy direction of Chapter 9.  In this context, RD status provides 

greater assurance in terms of biodiversity outcomes that fully discretionary status10. 

 

12. Equally, the presence or otherwise of a Deferred Quarry Zone will have no bearing 

on a subsequent application for vegetation clearance.  As Mr Chrystal deposed in the 

Rural hearing, an application in that regard will need to stand and fall on its own two 

feet.11 

 
13. It is submitted RD status does not presume the appropriateness of vegetation 

clearance at the Templeton Golf Course site12.  Section 104(1) does not distinguish 

between non-complying and RD activities13.  In this case the objectives and policies 

of Chapter 9 are specific and directive and will determine how any application is 

decided, not the status attaching to it14. 

 
14. It is submitted removal of the “gateway” test of Section 104D does not “ease the way” 

in the particular circumstances.  The “gateway” test is not an absolute guarantee in 

any event as a proposal must be contrary to (not just inconsistent with) the objectives 

and policies of the Plan when read as a whole15.  There are a number of specific and 

non-specific provisions in the Plan that support gravel extraction in proximity to 

Christchurch and where it will assist in short and longer-term recovery of the City16.   

 
15. In addition, non-complying status would enable a decision-maker to consider the 

economic, efficiency and social benefits of extraction from the site (including under 

Part 2 of the Act) and afford the discretion to decide there are countervailing 

considerations outweighing the strict application of even a strongly expressed 

policy17 in Chapter 9.  Because of the limited matters proposed for discretion18, the 

particular RD status proposed would not allow that. 

 

                                                      
10

 Non-complying status was compared and contrasted to fully discretionary status by the Environment Court in Day v 
Manawatu-Wanganui Regional Council [2012] NZEnvC 182 at [3-115], but restricted discretionary status was not 
11

 Hearing Transcript, Rural (Part), 16 November 2015 at page 823 at lines 40-42 
12

 Campbell v Napier City Council W067/05 at [63] 
13

 Stirling v Christchurch City Council, High Court (19 September 2011), CIV-2010-409-2892 at [51] 
14

 Campbell v Napier City Council W067/05 at [63] 
15

 Akaroa Civic Trust v Christchurch City Council [2010] NZEnvC 110 at [74] 
16

 Including Strategic Objectives 3.3.1 and 3.3.15(d) 
17

 Day v Manawatu-Wanganui Regional Council [2012] NZEnvC 182 at [3-115], third bullet point. 
18

 Statement of Evidence of Dean Chrystal for Topic 9.1 (10 December 2016) at [39] 
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The requests of other parties 

 
Policy 2 – Management of vegetation clearance within SES 

 

16. The Crown and Royal Forest and Bird Protection Society of New Zealand Inc (Forest 

and Bird) seek changes to proposed Policy 2(a)(ii).  Both parties seek a reversion to 

the requirement for adverse effects to be avoided (albeit in different ways).   

 

17. The Crown seeks policy direction to avoid significant adverse effects on indigenous 

biodiversity, and to avoid or offset other effects on indigenous biodiversity19. 

 
18. Forest and Bird seeks reinstatement of an earlier iteration of the Policy20, which 

requires an activity to avoid removal of indigenous vegetation and disturbance of 

habitats that results in adverse effects on indigenous biodiversity…. 

 
19. Fulton Hogan opposes both of these requests on the grounds (summarily) that: 

 
a. A directive to “avoid” effects is not statement of a preference or a priority, it is 

an absolute.  This policy direction is central in guiding decision-makers as to 

when an activity within a SES is appropriate or not.  Acceptance of the 

submitters’ requests will result in a policy that tells decision-makers not to 

allow indigenous vegetation clearance (where it adversely affects biodiversity) 

within a SES.  This is tantamount to “locking up” Sites of Ecological 

Significance and may not result in the best outcome for biodiversity;  

 

b. Section 6(c) requires local authorities to recognise and provide for the 

importance of protecting Sites of Ecological Significance.  It does not 

mandate or require an absolute avoidance of adverse effects upon the values 

of those sites21; 

 

c. A policy direction to avoid adverse effects or just significant adverse effects 

does not give effect to the purpose of the Act or Chapter 9 of the Canterbury 

Regional Policy Statement22; 

                                                      
19

 Statement of Rebuttal Evidence of Anna Cameron on Chapter 9 (18 December 2015) at [7.2] 
20

 Statement of Evidence of Deborah Hogan for Chapter 9 (2 December 2015) at Appendix 1, Policy 9.1.1.1.2(a) 
21

 Royal Forest and Bird Protection Society of NZ Inc v Buller District Council [2013] NZHC 1346 at [53] 
22

 Canterbury Regional Policy Statement, Policies 9.3.1 and 9.3.6; Report of the Hearing Commissioners on the Proposed 
Canterbury Regional Policy Statement 2011 at page 57: If a proposed land-use activity would harm biodiversity or biodiversity 
values, this would of course have to be considered against granting resource consent.  However the proposal could including 
avoiding, remedying, or mitigating that adverse effect on the environment (possibly including appropriate offset or 
compensation).  If the result would be that there is not net loss of biodiversity or biodiversity values, then the area or habitat 
may be found to be protected and the negative consideration answered; 
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d. The amendments sought are not justified on the merits.  The Revised 

Proposal only countenances adverse effects if “no net loss” (of the values and 

functions of a site) is otherwise achieved.  In some circumstances, indigenous 

biodiversity may be improved if adverse effects occur in conjunction with an 

appropriately designed offset23.  The Revised Proposal allows for such 

potential benefits to be realised; 

 
e. Policy 5 and Appendix 9.1.4.5 serve to ensure any offset proposal is 

appropriately designed.  There is very little difference between the Council, 

the Crown, Forest and Bird and Fulton Hogan on these provisions.    

 
20. Fulton Hogan maintains its preference for and support of a Policy that recognises in 

some situations – and only where biodiversity is not going to suffer a “net loss” - an 

offset (designed in accordance with the Plan) can be an acceptable alternative to 

complete avoidance of effects.  This gives effect to both the protective and enabling 

components of the relevant RPS provisions24. 

 

Activity status 

 
21. The Crown also opposes RD status for indigenous vegetation clearance within the 

Golf Course site.  For the reasons traversed above, Fulton Hogan maintains this 

request is appropriate if the deferred rezoning is granted.   

 

Topic 9.4 – Significant Trees 

 

22. Fulton Hogan has attended several mediation sessions regarding Topic 9.4.  In  

 

  

                                                                                                                                                                     
At page 58: The reporting officer also advised us…that requiring “no net loss” …is not the same as requiring “no adverse 
effects”…she advised that requiring no net loss is designed to ensure that the state of indigenous biodiversity in the region is no 
worse off as a result of the activity… 
23

 Statement of Evidence of Judith Roper-Lindsay on Topic 9.1 (10 December 2015) at [49] 
24

 Canterbury Regional Policy Statement, Policies 9.3.1 and 9.3.6 
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accordance with the opinion of its expert25, it supports the Council’s Revised 

Proposal26 on this Topic. 

 

 

Dated:  15 January 2016 

 

 

______________________________ 

A C Limmer 

Counsel for Fulton Hogan Limited 

 
 
 
 

                                                      
25

 Statement of Evidence of Dean Chrystal on Topic 9.4 (13 January 2015) 
26

 Statement of Evidence of Caroline Rachlin on Topics 9.3 and 9.4 (18 December 2015) Attachment B 


