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May it please the Panel: 
 

Policy 9.1.1.1.2(e) – “to the extent practicable” 

1. Transpower New Zealand Ltd (Transpower) seeks  an amendment to 

policy 9.1.1.1.2(e) relating to network utilities as proposed in the Revised 

Proposal for Chapter 9.1 dated 24 March 2016, to recognise that not all 

adverse effects on indigenous biodiversity values may be able to be 

remedied or mitigated. Therefore Transpower considers remediation and 

mitigation should only be required ‘to the extent practicable’. 

2. This is consistent with policy 4 of the National Policy Statement on 

Electricity Transmission 2008 (the NPSET) which refers to “the extent to 

which” any adverse effects are avoided, remedied, or mitigated by the 

route, site and method selection. As noted by Ms McLeod, the NPSET 

anticipates that there may be residual adverse effects.1 The RMA is not 

a ‘no effects’ statute as was accepted by Ms Cameron, planner for the 

Crown.2 Transpower acknowledges that this will be the position 

regardless of whether the words ‘to the extent practicable’ are included 

in the policy. 

Policy 9.1.1.1.2(e) – direction as to how effects managed 

3. We understand the Crown and the Royal Forest and Bird Protection 

Society of New Zealand Incorporated (Forest and Bird) do not support 

the inclusion of a clause which seeks to ensure that in the first instance 

adverse effects on significant indigenous biodiversity values are avoided 

(including through route, site and method selection), and recognition that 

where this is not practicable or possible adverse effects shall be 

remedied or mitigated, whether completely or to the extent practicable 

(as sought by Transpower).  

4. Forest and Bird did not call any evidence from a qualified planner to 

support its position,3 and Mr Davis provided no rebuttal evidence about 

                                                
1 Lines 41-42, page 315 of the Transcript dated 19 January 2016 

2 Lines 36-38, page 657 of the Transcript dated 21 January 2016 

3 Mr Davis for Forest and Bird accepted he is not a planner at lines 14-16, page 386 of the 

Transcript dated 20 January 2016 
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Ms McLeod’s proposed changes to policy 9.1.1.1.2.4  Nevertheless in 

opening legal submissions Forest and Bird opposed this policy on the 

basis it is inconsistent with section 6(c), and does not give effect to the 

New Zealand Coastal Policy Statement 2010 (the NZCPS).5  

5. Section 6(c) of the RMA does not require the avoidance of all adverse 

effects. We submit it is inappropriate to apply the policy direction from 

the NZCPS to a policy that applies to the entire Christchurch City (not 

just the coastal environment). 

6. The Crown called evidence from Ms Cameron, and she agreed that 

policies should be clear and directive.6 We consider that the additional 

wording provides greater direction to decision-makers, and is supported 

by the Council, Transpower, Orion, Federated Farmers, and to a large 

extent the Canterbury Regional Council.   

7. During the hearing Ms Cameron considered that additional wording 

(similar to what is now proposed) was not necessary “because it has 

already been repeated or that is already covered in the revised policy 2A 

and will be into 2B.”7 However, the policy direction in the revised policies 

2A and 2B are very different to proposed 2E: 

(a) Proposed policy 2A includes a requirement to offset any residual 

adverse effects on indigenous biodiversity values in Sites of 

Ecological Significance; 

(b) Proposed policy 2B(ii) requires the avoidance of adverse effects 

on any areas of significant indigenous vegetation or significant 

habitats of indigenous fauna that warrant protection (without the 

option to remedy or mitigate effects); and 

(c) Proposed policy 2B(iii) requires the avoidance of significant 

adverse effects on remaining indigenous biodiversity values and 
                                                
4 Lines 16-20, page 388 of the Transcript dated 20 January 2016 

5 Opening Legal Submissions on behalf of the Royal Forest and Bird Protection Society of New 

Zealand Incorporated, para 59 

6 Lines 4-7, page 655 of the Transcript dated 21 January 2016 

7 Lines 23-29, page 655 of the Transcript dated 21 January 2016 
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Ngai Tahu values (without the option to remedy or mitigate 

effects). 

8. The proposed clause is considered necessary to provide some policy 

direction as to how effects on significant indigenous biodiversity values 

are to be managed in the context of network utilities, and as highlighted 

by Ms McLeod to provide a policy basis for rule RD3 (as discussed 

below).8  

9. The proposed policy direction gives effect to policy 16.3.4 of the 

Canterbury Regional Policy Statement (the RPS) which applies to the 

national electricity transmission network and states that: “the adverse 

effects on significant natural and physical resources or cultural values 

are avoided, or where this is not practicable, remedied or mitigated”. 

10. Ms McLeod emphasised that infrastructure, in particular, has locational 

needs that means it cannot avoid adverse effects in all circumstances.9 

This is recognised in the preamble to the NPSET which states that: 

“Technical, operational and security requirements associated with the 

transmission network can limit the extent to which it is feasible to avoid 

or mitigate all adverse environmental effects.” The Crown’s and Forest 

and Bird’s witnesses failed to provide evidence that they had considered 

the requirements of the NPSET when considering the policy.10 

11. A requirement to offset any residual adverse effects arising from the 

electricity transmission network would not give effect to the RPS. Policy 

16.3.4 of the RPS does not refer to offsetting which can be compared to 

other policies that include an explicit direction. Ms Cameron accepted 

there is a distinction between the approaches the RPS takes to 

electricity transmission compared to other activities in regards to 

                                                
8 Lines 12-13, page 306 of the Transcript dated 19 January 2016 

9 Lines 10-15, page 313 of the Transcript dated 19 January 2016 

10 Both Mr Davis and Ms Cameron stated they had “read” the NPSET in the context of preparing 

their evidence-in-chief despite failing to list it as one of the documents they considered in their 

evidence (see Lines 27-36, page 386 of the Transcript dated 20 January 2016, and Lines 31-43, 

page 655 of the Transcript dated 21 January 2016) 
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offsetting.11 Ms Cameron also accepted the RMA, the NZCPS, and the 

NPSET do not refer to offsetting.12  

12. Ms Cameron has failed to undertake an assessment of the costs and 

benefits of policies which encourage offsetting compared to policies 

which compel offsetting.13 We submit this is necessary given the 

potential for significant cost. There is likely to be residual adverse effects 

from the maintenance or development of the National Grid because 

technical, operational and security requirements limit the extent to which 

it is feasible to avoid or mitigate all adverse environmental effects.14 

Offsetting should still be an option available to an applicant,15 and has 

been included as an assessment matter in 9.1.3.2 in response to 

questions from the Hearings Panel.16  

Rule 9.1.2.2.3 RD3 

13. We understand Forest and Bird does not support proposed RD3 in rule 

9.1.2.2.3. However, it has called no evidence to support its position. Mr 

Davis did not address this proposed rule in his rebuttal evidence but the 

rule was opposed in the opening legal submissions for Forest and Bird.17 

The opening legal submissions stated that:18 

“this opposition would be removed if the flaws in the policy 

foundation for the rules are rectified. This includes: 

a) acknowledgement that that there may be circumstances when 
the adverse effects of strategic infrastructure need to be 
avoided;  

b) Providing for the offsetting of any adverse effects.”  
                                                
11 Lines 27-34, page 657 of the Transcript dated 21 January 2016 

12 Lines 16-26, page 656 of the Transcript dated 21 January 2016 

13 Lines 39-43, page 656 of the Transcript dated 21 January 2016 

14 Preamble to the NPSET 

15 Lines 37-45, page 315 of the Transcript dated 19 January 2016 

16 Pages 315-316 of the Transcript dated 19 January 2016 

17 Lines 1-3, page 306 of the Transcript dated 19 January 2016 

18 Opening Legal Submissions on behalf of the Royal Forest and Bird Protection Society of New 
Zealand Incorporated, para 107 



 

19299555  5 

 
14. Transpower accepts that there may be circumstances when the adverse 

effects of strategic infrastructure need to be avoided, and has 

endeavoured to reflect this by providing for a presumption of avoidance. 

However, it does not accept there is a legal or policy basis to require the 

offsetting of any residual adverse effects. 

15. As highlighted by Ms McLeod, the restricted discretionary activity status 

enables a case by case consideration and the proposed corresponding 

policy (as discussed above) drives a presumption of avoidance.19 

16. Ms McLeod considers that Rule 9.1.2.2.3 RD3 is appropriate, including 

for the following reasons: 

(a) It is consistent with the most stringent activity status in the National 

Environmental Standard for Electricity Transmission Activities;20 

and 

(b) It is more closely aligned to the approach taken to implementing 

the RPS and the Canterbury Regional Land and Water Plan 

whereby the clearance of vegetation for utilities is exempt from the 

definition of vegetation clearance (and therefore a permitted 

activity).21 

 

 

 

 

 

 

                                                
19 Lines 31-35, page 312 of the Transcript dated 19 January 2016 

20 Line 7, page 306 of the Transcript dated 19 January 2016 

21 Lines 7-10, page 306 of the Transcript dated 19 January 2016 
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17. The Crown has some residual concerns with inclusion of proposed RD3 

in rule 9.1.2.2.3 due to the broad definition of ‘utility’. We note Ms 

Cameron for the Crown had accepted reference to ‘strategic 

infrastructure and utilities’ when giving her evidence at the hearing.22 

Transpower accepts reference to either “strategic infrastructure” or 

“network utilities” on the basis both encompass the National Grid. 

 

 

______________________________ 
 
AJL Beatson/ N J Garvan 
Counsel for Transpower New Zealand Limited 
 
7 April 2016 

                                                
22 Lines 25-26, page 645, and lines 1-2, page 655 of the Transcript dated 21 January 2016 
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