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May it please the Hearing Panel: 

INTRODUCTION 

1 The Great Christchurch Buildings Trust (“the Trust”) filed opening 

submissions dated 15 January 2016, which were taken as read by the Panel.  

They are a matter of record.  Their contents will not be repeated in these 

closing submissions, which will focus on key matters that have arisen during 

and subsequent to the hearing.  To the extent that these closing submissions 

do not modify the opening submissions, those opening submissions stand 

and remain the Trust’s primary legal submission on the matters before the 

Panel.   

2 However, much has occurred since those submissions were presented.  This 

includes the hearing of evidence, further mediation and the filing of a number 

of versions of the Chapter 9.3 provisions by the City Council.  The Trust’s 

position remains essentially the same, albeit adapted in some respects to 

changes that have occurred.   

3 The heart of the Trust’s submission remains the need for an open and 

transparent process with sufficient scope for public participation for 

determining whether damaged high heritage items, and in particular the 

Christ Church Cathedral, can be permanently demolished.  That need is not 

only founded on the principles of administrative fairness, but is also rooted in 

the exceptional significance of the Cathedral in terms of its historical heritage, 

and its importance the cultural and social well-being of the people and 

communities of Christchurch and Canterbury.  

4 It submits that the only means of providing the requisite transparency and 

openness is through a resource consent application with an activity status 

that enables: 

 The consent authority to refuse consent on the key grounds of 4.1

cultural, social and historical significance; 

 Public notification of an application to demolish permanently in part 4.2

or entirely the Christ Church Cathedral in particular.  

5 This is particularly so in view of the way in which the “Dean Report
1
” process, 

the Church Property Trustees’ (“CPT”) participation in it and the Anglican 

                                                      

1
 The Report on Facilitated Discussions with Engineers for Church Property Trustees 

and the Great Christchurch Buildings Trust on Engineering Options for Repair, 
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Bishop’s statements regarding it will have created the impression that the 

Cathedral’s future would not be decided through this District Plan Review.  

CURRENT POSITION - SUMMARY 

6 The Trust has been relatively focused in its submissions, seeking only that 

the highest category historically significant buildings not be made subject to 

an activity status that allows their demolition without the need for a resource 

consent that can be publicly notified and the Council has the ability to refuse.  

It has become apparent that there are now only three such buildings left; the 

Christ Church Cathedral, the Cathedral of the Blessed Sacrament and 

Macleans Mansion.  

7 The Council’s most recent position
 
on each of these buildings and the relief 

sought by their respective owners will be clear to the Panel and is not 

repeated here.    

8 The Trust’s position is as follows: 

Inclusion of s77 Notices into Rule P8 

9 The Trust is opposed to the extension of Rule P8 to include the demolition of 

any of these three buildings under a notice issued under s77 of the Greater 

Christchurch Regeneration Act 2016 (“Regeneration Act”).  This is principally 

because it consists of a de facto delegation of the exercise of a discretion 

reserved for the consent authority, to the Minister.  The reasoning is 

addressed in more detail below.   

Cathedral of the Blessed Sacrament (“the Basilica”) 

10 Through the evidence presented for the Roman Catholic Diocese
2
 it is clear 

that it went through a very rigorous process to get to the point at which its s38 

notice was issued and that that notice is consequently very detailed.  Its 

evidence also stated that the basis of its approach was a commitment to 

restore as much as is reasonably possible and a desire to use demolition 

only as a last resort.  As a result the notice has incorporated detailed 

conditions, aimed at endeavouring to retain as much of the heritage value of 

the building as practicably possible.   

                                                                                                                                           

Restoration or Replacement of the Christchurch Cathedral facilitated by Ms Miriam R 
Dean QC and released on 23 December 2015 
2
 See in particular the evidence of Mr Beale and cross-examination of Mr 

Cumberpatch by Ms Appleyard, Transcript 2.26, p1083 onwards, starting at line 10,  
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11 Without taking away from the Basilica’s very high heritage value, it is 

nevertheless also recognised that its geographic location is not as pivotal or 

influential as that of the Christ Church Cathedral and it does not provide the 

same anchor position for the neo-gothic heritage buildings in the City as that 

building.   

12 The above are key reasons as to why the Trust is prepared to accept the 

Basilica’s demolition within the terms of its s38 notice being a permitted 

activity under rule P8.  It also acknowledges that the consultation requirement 

previously included as a condition of p8 creates uncertainty and is effectively 

beyond the scope of an appropriately enforceable permitted activity rule.  The 

only control required is that the works be undertaken in compliance with the 

condition of the notice.     

13 These reasons are also influential as to the Trust’s position regarding the 

Basilica’s demolition outside the s38 notice as a controlled activity.  It 

recognises that unforeseen circumstances might arise whereby it may no 

longer remain possible to adhere fully to all conditions of the s38 notice.  The 

Trust would therefore be prepared to accept a controlled activity for the 

Basilica, subject to a control that requires that the applicant demonstrates 

that it is no longer possible to adhere fully to all the s38 conditions.  The 

matters of control should be worded to ensure that conditions imposed would 

achieve as closely as practicable the intent behind the original s38 

conditions.  The Trust opposes imposition of this controlled activity status 

without these controls.  

MacLean’s Mansion 

14 In relation to this building, the Trust is concerned that the features of the 

Roman Catholic Diocese’s s38 application, timing and conditions for the 

Basilica, and its commitment to maximum retention, have not been 

established for MacLean’s Mansion.  For this reason it is reluctant to accept 

that P8 should apply.  Nevertheless, for this building also its geographic 

location is not as pivotal or influential as that of the Christ Church Cathedral 

and it does not provide the same anchor position for the neo-gothic heritage 

buildings in the City as the Christ Church Cathedral either.     

15 For these reasons the Trust is prepared to take a more neutral stance on its 

demolition under its s38 notice, leaving it to the Panel to determine whether 

or to what extent the matters that render the permitted activity status 

inappropriate for the Christ Church Cathedral’s demolition would apply also to 

MacLean’s Mansion.   
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16 No party has sought anything other than the non-complying activity status for 

MacLean’s Mansion’s demolition outside its s38 notice.  It clearly lacks the 

unique circumstances characterising the Christ Church Cathedral, as will be 

addressed below.  As a result, the non-complying activity status remains 

appropriate. 

The Christ Church Cathedral 

17 The Trust considers that the Christ Church Cathedral (“the Cathedral”) is in a 

different position to any other building and is unique in this regard.  Briefly, its 

pivotal geographic location and anchor position for the neo-gothic heritage 

buildings, its exceptional historic value, the time that has elapsed since the 

s38 notice was issued, its wording, lack of specificity or conditions and the 

process around its issue require special recognition and treatment.   

18 The Trust supports the permitted status now proposed for “deconstruction for 

reconstruction”.  However, the above matters render inappropriate any 

activity status that does not provide for full notification and the ability to refuse 

consent for its demolition for reasons other than its reinstatement.  It 

therefore continues to oppose the applicability of Rule P8 to the Christ 

Church Cathedral.  It also opposes the controlled activity rule sought by the 

Church Property Trustees for the Cathedral’s demolition, as this lacks the 

opportunity for public notification and the ability to refuse consent.   

19 It remains of the view that in principle the non-complying activity status is the 

appropriate status for demolition of such a pivotal exceptional value iconic 

building.  However, in this specific case it recognises that the Dean Report 

and associated process of themselves create a unique set of circumstances 

that could make the discretionary activity status appropriate, due to its 

effectively neutral starting position.  The discretionary activity status can only 

be appropriate for the Cathedral if it applies to all demolition other than 

deconstruction for restoration.  It is put forward as part of a “package” that 

also sees the ability to demolish the Cathedral under a s38 Canterbury 

Earthquake Recovery Act 2011 (“CER Act”) notice or s77 Regeneration Act 

excluded.  

EVIDENTIARY BASIS  

20 The Trust had filed the following evidence: 

 A brief of evidence by the Hon Mr Jim Anderton as to the nature and 20.1

aims of the Trust; 
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 A brief of expert historical heritage evidence by Prof. Ian Lochhead 20.2

addressing the importance of the Christ Church Cathedral and other 

Category 1 High Significance buildings, and commenting on historic 

heritage issues that arise in the context of the submission; 

 An affidavit by Ms Jamie Robinson concerning the further process 20.3

concerning the Christ Church Cathedral as initially announced in 

September 2015.   

21 The Trust had indicated
3
 it would be calling Mr Adam Thornton to provide 

expert engineering evidence.  Mr Thornton participated in expert witness 

caucusing.  The Trust had also sought and obtained leave to cross-examine 

the CPT’s engineering and quantity surveying expert witnesses.  This was, 

however, before it became aware that the Dean Report would be released 

prior to the hearing and would be produced by the CPT.   

22 Due to confidentiality agreements entered into by the Trust as a pre-requisite 

for participation in the process that led to the production of the Report, 

Counsel is limited to factual material that has been made public, in 

addressing the role of the Report.  However, that information of itself, all of 

which is properly before the Panel, provides clear indications as to the 

function and importance of the Report and the process from which it resulted.  

That background is set out in the: 

 Affidavit of Ms Jamie Robinson, dated 18 December 2015 22.1

 Evidence in Chief of Mr Robert Nixon, which appended the Report as 22.2

Appendix 3 (although it turns out Mr Nixon had forgotten to attach the 

Report to the evidence filed); 

 Evidence in Chief of the Hon. Mr James Anderton dated 10 22.3

December 2015 and the transcript of his oral evidence dated 22 

January 2016
4
. 

23 From this it will be evident that the knowledge that the report would be 

publicly available and would be produced by the CPT was determinative for 

the Trust’s further decisions as to evidence.   Evidence of the importance of 

the Report in this regard, is provided in the: 

                                                      

3
 At the prehearing conference of 28 October 2015 

4
 Transcript 22 January 2016, pp 734 & 735   
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 Memorandum of Counsel dated 18 January 2016 accompanying Ms 23.1

Robinson’s affidavit; 

 Opening legal submissions for the Trust, at paragraph 5; and the 23.2

 Memorandum of Counsel dated 28 January 2016 withdrawing the 23.3

application to cross-examine the CPT’s engineering and surveying 

witnesses and seeking leave to cross-examine Mr Nixon.   

24 The evidence of the Hon. James Anderton sets out key background events 

surrounding the Trust’s submission and its position on high heritage 

buildings; in particular the Cathedral, and the role of the Dean Report.  That 

Report is the result of a confidential government-initiated process.  His 

evidence was not rebutted by other evidence, nor was he cross-examined. 

25 His evidence establishes that the Dean Report was the culmination of a 

process to which the Trust and the Church Property Trustees committed 

themselves in order to avoid further costly litigation to settle differences as to 

whether the Cathedral could be reinstated or demolished. The parties agreed 

no longer to contest each other’s engineering evidence through proceedings, 

but to have their differences on engineering grounds resolved through this 

Crown-initiated process.   

26 From the above the following will be clear:  There has been significant 

contentious litigation between the Trust and the CPT.  In the interests of 

avoiding further such contentious litigation, a process was entered into, 

brokered by Central Government, to determine key engineering findings that 

would be determinative of the question as to whether the Cathedral could be 

reinstated or should be entirely demolished.  The Dean Report is the result of 

that process. 

27 It is evident from the Report that both Mr Hare and Mr Doherr, the CPT’s 

engineering and surveying expert witnesses, participated in the process
5
, as 

did the Trust’s engineering and surveying experts, and that the purpose of 

their participation was to resolve their technical differences.   

28 The CPT’s engineering and surveying evidence was filed on 10 December 

2015, at which time it was not yet clear whether or when the Report would be 

released.  Rebuttal evidence was due on 18 December 2015.  By that time, 

                                                      

5
 Dean Report, pp3&4 
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Counsel had reason to believe that the Report’s release was imminent, as 

outlined in Counsel’s memorandum of 18 December 2015, from which it is 

also clear that the Trust was relying on the Report to resolve those 

differences and avoid the need for it to file expert rebuttal evidence 

contesting that of the CPT.    

29 The Report was released on 23 December 2015.  Cross-examination 

applications were due and were filed by 13 January 2016.  Planning (Mr 

Nixon’s) evidence was due and was filed on 15 January 2015, referring to the 

Report and purporting to attach it.  

30 By way of a memorandum dated 28 January 2016 Counsel withdrew the 

application to cross-examine the engineering and surveying witnesses, 

instead seeking leave to cross-examine Mr Nixon.  That memorandum made 

it explicit that the reason for this was that the Report (and the indication that 

Mr Nixon would produce it) had superseded that evidence.  This 

memorandum was also served on (both) Counsel for the CPT, who provided 

no response.     

31 Unfortunately, Mr Nixon had not actually attached Appendix 3, which was 

discovered on the day that he gave evidence. Had Appendix 3 to Mr Nixon’s 

evidence actually been filed when it was due, it would have become 

immediately evident to the Panel that it does appear to supersede the 

evidence of Messrs Hare and Doherr on many key points.  The Report’s 

overall thrust is that there are differences between the engineers for the 

respective parties as to matters of detail
6
, but that there is agreement on the 

key issues as to whether reinstatement is possible, as well as the 

comparative costs and completion dates of a reinstatement versus a 

replacement.  It is also clear that how much will need to be demolished for a 

reinstatement is not certain yet
7
. 

32 The key evidentiary matters required by the Trust were therefore established 

adequately by the Dean Report, which was to be produced and thus 

accepted by the CPT. 

33 Further, Mr Nixon’s statement that he was producing the Report was taken by 

the Trust as an indication of an acceptance by the CPT that it was preferable 

to rely on the Dean Report process than to have contested expert 

                                                      

6
 Such as on stabilisation methods, see p22 paragraph 3. 

7
 P21 paragraph 5, P26 Paragraph 2, P27 paragraph 7 
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engineering and surveying evidence before the Panel as well.  It was only 

because of this that the Trust elected not to cross-examine the CPT’s 

witnesses.  Given Messrs Hare and Doherr’s explicit mention in the Report 

and the absence of any further evidence from them stating that they 

disagreed with its core approach, the Trust saw little reason to cross-examine 

these witnesses to get them to accept what it considered was self-evident 

from the Report itself.   

34 It is accepted that this was based on an assumption that the CPT had a 

similar understanding of the role of the Report and its intent as to avoiding 

the need for a full contested determination of the points of difference.  The 

Trust remains of the view that filing rebuttal evidence and cross-examining 

the CPT’s witnesses would have effectively defeated the point of participation 

in the Dean Report process, as that process was aimed precisely at avoiding 

the need for expensive and time-consuming determination of contentious 

conflicting expert engineering evidence.  It would have added considerable 

demands on the Panel’s already limited time, to undertake what the Trust 

considered was an exercise already superseded by the Dean Report. 

35 If that was somewhat naïve, then Counsel and the Trust have to accept some 

responsibility for that, however, it is not just the Trust that is visited with the 

consequences of this.  Critically, irrespective retrospective merits of the 

Trust’s decisions on evidence and cross-examination, the Panel now has 

before it the Report, which gives it reason to believe that there were 

differences on matters affecting the Cathedral in which engineering and 

surveying evidence were pivotal, which were sufficiently serious to merit 

Central Government’s appointment of a Queen’s Counsel to resolve these
8
.   

36 It cannot be denied that the Panel does not have before it the type of robustly 

contested engineering evidence that it could expect for a full hearing into the 

evidentiary merits of retaining or demolishing the Cathedral.  It is respectfully 

submitted that the PRDP hearings with their unique procedural 

arrangements, including very firm time limits for cross-examination, were far 

from the optimal setting for such a hearing.  Even though extensions of time 

for cross-examination could be obtained on application to the Panel, it seems 

highly unlikely that these would have permitted the lengthy cross-examination 

often required when determining contested expert evidence of this level of 

complexity.  

                                                      

8
 P3 final paragraph. 
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37 Whatever Mr Doherr and Mr Hare may have stated in the evidence, this must 

be viewed in the light of the above and in particular, in view of the acceptance 

by the CPT of the Dean Report through its subsequent filing by Mr Nixon.  

38 The above matters also have wider consequences, which will be visited 

further in the submissions below.   

RULE P8 – PERMITTED DEMOLITION UNDER WORKS NOTICES 

39 The opening legal submissions for the Trust, from paragraph 10 onwards 

addressed appropriateness of making demolition under s38 notices a 

permitted activity.  It is acknowledged that since those submissions were 

filed, matters have moved in a number of critical ways: 

 Section 38 CER Act is no longer in force, so there can be no “new” 39.1

s38 notices issued.  For that reason the “delegation of discretion” 

issue raised at paragraphs 19-22 of the opening submissions is no 

longer an issue for the s38 notices, because no future exercise of 

that discretion will occur.  For the s38 notices at least, they can all be 

assessed and a determination as to whether permitting the works 

they require is appropriate or not can be undertaken.   

 The Regeneration Act has been enacted, which contains s77, under 39.2

which the “delegation of discretion” issue remains very much alive, 

since whether demolition will be a permitted activity under the 

Resource Management Act 1991 (“RMA”) will indeed be dependent 

on the exercise of the discretion under s77.   

 It has become clear that there are only 3 high significance heritage 39.3

buildings for which s38 notices were issued in the past, where 

demolition has yet to be undertaken.   

 There has been very detailed evidence provided by Mr Beale for the 39.4

Diocese and Mr Cumberpatch for the Crown
9
 as to the process 

behind the Basilica’s s38 notice, the intent of the Diocese in relation 

to that building and the detailed conditions imposed on that notice.  

On the basis of this evidence the Trust has accepted that demolition 

under the Basilica’s particular s38 notice would be appropriate as a 

                                                      

9
 See in particular Ms Appleyard’s cross-examination of Mr Cumberpatch, Transcript 

2.26, p1083 onwards, starting at line 10 
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permitted activity, subject of course to full compliance with all the 

conditions of that notice. 

40 On the basis of the above the focus has been narrowed to a degree where 

the key remain issues for the Trust as to permitted demolition under statutory 

notices are whether it is appropriate to: 

 Designate the demolition of the Cathedral under the s38 notice a 40.1

permitted activity; 

 Include s77 Regeneration Act notices within the scope of a permitted 40.2

activity rule (P8 as it currently stands). 

Cathedral Demolition under s38 Notice 

41 There are a number of reasons why providing for the demolition of the 

Cathedral under its s38 notice as a permitted activity is inappropriate.  The 

first two are critical, as they both demonstrate that as a matter of law such a 

rule would have to be void by virtue of uncertainty
10

.   The remainder are also 

important, as they demonstrate that such a rule not be the most appropriate 

means of giving effect to the applicable statutory requirements as 

summarised in the opening submissions at paragraphs 7-9.  While the CER 

Act has been repealed and replaced with the Regeneration Act, the overall 

statutory considerations remain sufficiently similar that they do not need to be 

revisited here in detail. 

Validity of the s38 Notice 

42 The s38 notice, as issued on 28 October 2011
11

, firstly identifies that as at 

that date, “there is a risk that the building could collapse or otherwise cause 

injury death to any person in the building as a result of an earthquake that 

generates shaking that is less than or moderate earthquake”.  It then gives 

notice that the “building is to be demolished to the extent necessary to 

remove the hazards”. The notice then provides 10 days to indicate whether 

and when the work is to be undertaken and also includes a schedule of 

information to be provided to CERA if the CPT is to undertake the works.   

43 It is clear from this that the notice was issued on the basis of an assessment 

of matters as they stood on 28 October 2011, requiring actions to be taken 

                                                      

10
 Murray v Tasman DC W058/94 

11
 Copy attached to Evidence in Chief of Mr G Holley dated 10 December 2015, as 

Attachment A. 
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within a specified timeframe and in a specific manner.  Those timeframes 

have well since passed, as have more than 4.5 years.  The risks as they 

were assessed on 28 October 2011 have been averted, not by the 

demolition, but by cordoning off the building and providing CCTV monitoring, 

so that the risk of causing death or injury to a person in the building has 

effectively been averted
12

. 

44 It should be noted that under s42(1) CER Act it was an offence not to comply 

with a notice issued under s38.  There is a statutory defence that applies for 

a defendant who took all reasonable steps to implement it or could not 

reasonably have been expected to comply with the notice.  Had the steps 

taken by the CPT to “remove the hazards” by cordoning off the building not 

been sufficient to do so, it is obvious that enforcement action would have 

been taken by CERA.  There is no evidence that it ever was.  The s38 notice 

served its purpose in ensuring that works required to address the risk it 

identified, namely the risk of injury or death to any person in the building”, 

were undertaken.  It must be at an end. 

45 It is also difficult to see how the notice could be complied with in any event, 

because it requires details to be submitted to CERA in accordance with 

Schedule 2.  Those details include, under the heading Owner’s Response to 

Demolition Notice Under s38(4) of the CER Act, a completion date.  It is not 

reasonably possible that that completion date for the Cathedral’s demolition 

would have been some date that is yet to occur.  On that point alone it will be 

impossible to comply with the notice.   

46 It also seems highly unlikely that the tenders and other details that will have 

been put forward to comply with Schedule 2 of the Notice would still be valid, 

much less capable of being complied with.  Since CERA no longer exists it is 

impossible to obtain an amendment or to update the details as to demolition 

contractors, methodology, etc. to ensure they are valid and capable of being 

complied with.   

47 Finally, the CER Act has been repealed.  There is no saving provision in the 

Greater Christchurch Regeneration Act grandfathering these notices or 

enabling some other agency to carry out CERA’s functions with respect to 

such notices.  The duty to undertake works imposed by s38(4) no longer 

                                                      

12
 Page 20 Dean Report (Attachment 3 to Mr Nixon’s evidence of 12 January 2016), 

under the heading “To the Public” 
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exists, nor does the means of ensuring that the notice is complied with, 

namely s42 CER Act.   

48 Simply, the s38 Notice issued to the Cathedral is no longer a document 

containing valid enforceable duties. Since the “rights” that might have 

followed the issue of such a notice were given to prevent RMA consenting 

requirements from delaying compliance with the duties, those “rights” cannot 

live on when those duties no longer exist.   

49 For all these reasons therefore this particular s38 notice cannot be a 

document that can validly provide any rights or permissions to commence 

now works that it may have required when issued.  Its validity in this regard is 

at an end.   

Void for Uncertainty 

50 As indicated above, there are only three high significance buildings with 

unimplemented s38 notices.  As s38 has expired, this number cannot 

increase.  Making a demolition in accordance with a s38 notice a permitted 

activity is therefore no longer delegating the discretion as to whether a 

resource consent will be required to the Minister.  Rather, the permitted 

activity rule is effect one that is limited to the three notices not yet given 

effect.  The terms of those notices effectively therefore form the terms of the 

permitted activity rule.  In order to determine whether the demolition is a 

permitted activity it will be necessary to determine whether the demolition is 

“under the notice” or complies with its terms.   

51 Mr Holley for the CPT
13

 states that the decision to demolish the building has 

not been implemented due to a number of reasons, “including uncertainty 

regarding the consenting framework”.  Mr Nixon, in his Planning evidence
14

, 

acknowledges that there is “the prospect of a potential legal challenge to the 

section 38 notice”. 

52 Both provide crucial pieces of evidence to the effect that even if the Cathedral 

were not to be excluded from the application of Rule P8, whether or to what 

extent demolition works could take place in reliance on that rule is uncertain.  

Put differently, it is not possible simply by reading the rule and the notice, to 

understand with sufficient certainty exactly what works it permits. 

                                                      

13
 Evidence in Chief, 10 December 2015, paragraph 14. 

14
 Planning evidence for the CPT and the Roman Catholic Diocese dated 12 January 

2016, p33, paragraph 8.10  
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53 In particular, the notice requires that the “building is demolished to the extent 

necessary to remove the hazard”.  Mr Nixon referred to his Appendix 3
15

 

which is the “Dean Report”.  That document is now properly before this Panel 

as evidence.  From that (in particular p21 onwards) it is clear that there is no 

agreement as to exactly how much of the existing building can be retained 

and how much must be demolished for the purposes of reconstruction, but 

that this requires further investigation.   

54 Although the CPT’s engineering and surveying expert witnesses provide 

evidence as to how much of the building should be demolished (down to sill 

level), both are listed as having participated in the process that led to the 

Dean Report.  That report makes it clear that there is further work to be done 

to determine what can be retained and what should be demolished.    

55 The Report was produced by Mr Nixon after they gave evidence.  Neither 

they nor Mr Nixon have refuted any part of this report.  The CPT has 

therefore accepted the conclusions of this report, also regarding the lack of 

clarity as to what is necessary in terms of demolition to render the building 

safe.   

56 These matters aside, from a practical perspective the actual removal of the 

hazard by the measures described at p20 of the Dean Report also renders it 

totally uncertain what works would now be required to comply with the notice.   

57 For the Cathedral then, making its demolition under its s38 notice a permitted 

activity would amount to making it a permitted activity to “demolish as much 

of the building as is necessary to remove the hazards identified in the 28 

October 2011 s38 notice”.  For the reasons set out above, as a matter of law 

such a rule would be void by reason of uncertainty. 

Comparison with Basilica s38 Notice 

58 The uncertainty and problems associated with making the Cathedral’s 

demolition under its s38 notice a permitted activity are well illustrated by 

contrasting it with the s38 notice for the Basilica.  That notice was issued far 

more recently, after a detailed process.  It contains very detailed conditions 

and a description of what is proposed.  It is being given effect.  The effect of 

complying with its conditions has been the subject of detailed evidence.  That 

evidence demonstrates that the conditions represent a clear and certain 

                                                      

15
 Only filed after he had given evidence and not attached, as he stated in his 

evidence, to that evidence. 
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balance of the need to enable recovery and the need to retain as much as is 

practicably possible of the heritage value of the structure. 

59 It is understood that giving it effect in order to comply with s38(4) commenced 

prior to the repeal of that section.  In line with that the continuation of the right 

to carry out and complete the works commenced under a valid statutory duty 

is entirely consistent with the Scheme of the RMA, as is illustrated by s10.   

60 On the evidence before this Panel it will be possible to comply (subject to 

some qualifications made below) with the conditions of the s38 notice.  To 

that extent, where the demolition of the Basilica is made a permitted activity 

subject to compliance with the conditions of its s38 notice, the notice and its 

conditions effectively form part of what needs to be complied with in order to 

comply with that permitted activity rule.  There will be no problem 

understanding what is and what is not permitted under that rule.  It is 

however accepted that due to the disestablishment of CERA, conditions 

requiring CERA input that is yet to occur would be problematic.  

Nevertheless, the Panel can resolve this simply by requiring that the 

references to CERA be read as references to the City Council or Regenerate 

Christchurch.   

61 Subject to that, due to the certainty, clarity and specificity of those conditions, 

such a rule would clearly be sufficiently certain to be valid.  It is the stark 

contrast with this on every point that illustrates why a rule making the 

demolition of the (Anglican) Cathedral a permitted activity on the basis of its 

s38 notice would be untenable due to the uncertainty that it would introduce. 

Simplicity 

62 In its minute of 22 February 2016 the Panel indicated a preference for 

simplicity with regards to the s38-related permitted activity rule.  The above 

has demonstrated that the inclusion of that rule brings complexity, not 

simplicity.  The simple solution the Panel seeks is, it is submitted, far better 

provided by making rule P8 applicable to the Basilica and not to the 

(Anglican) Cathedral.  As indicated, the Trust will abide by the decision of the 

Panel regarding McLean’s Mansion.  If it considers Rule P8 should apply to 

that building, then it remains simpler to identify the two buildings to which it 

does apply than to nominate a class (those with s38 notices) and then invite 

uncertainty and argument as to whether the Cathedral falls into that class, 

given the uncertainty as to the continued validity of its notice. 
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Inconsistency with Recovery Plan 

63 There have been assertions through evidence that not making works under a 

s38 notice a permitted activity would be inconsistent with a Recovery Plan 

and would therefore be contrary to s23(1)(f) CER Act.  However whether a 

provision is contrary to such a Plan is a matter of interpretation and thus a 

matter for legal submissions.   

64 The permitted activity rule that in the Operative City Plan (Rule 3.9.1) was 

inserted by way of a notice under s27(1)(a) CER Act on 20 July 2011 which 

was considerably before the Central City Recovery Plan took effect.  It is not 

incorporated into that Plan and therefore not including such a rule is not 

inconsistent with a recovery plan.  The fact that it was incorporated under that 

section and not s23 provides further proof that it is not part of a recovery plan 

and that there is no obligation to provide a similar rule in the PRDP.   

65 It is important to note that Rule P8 was included by virtue of a direction from 

the Minister on 25 August 2015, which was brought to the Panel’s attention 

by way of a memorandum from Mr Carranceja for the Crown dated 25 August 

2015.  That memorandum explicitly states that submitters will have the 

opportunity to make submissions on that rule. The direction was made under 

s27(1)(a) CER Act, which contains no prohibition on the amendment of such 

provisions by the Council or this Panel.  In this respect, it is markedly different 

from s24, which makes it clear that only the Minister can amend provisions 

that were inserted by virtue of a direction requiring inclusion of methods set 

out in a recovery plan.  This further demonstrates that the method of its 

insertion provides no legal restraint on the Panel from removing it or 

restricting its application. 

66 On this basis, as a matter of law, there is neither a requirement to retain Rule 

P8 (much less to ensure it continues to apply to the Cathedral), nor is there 

anything preventing or restraining this Panel from removing the permitted 

activity it contains or excluding certain buildings (such as the Cathedral) from 

that rule.   

Extension of Permitted Activity to Section 77 Notices 

67 It is noted with some disappointment that the latest version of the City 

Council’s set of rules includes the extension of rule P8 to notices issued 

under s77 Regeneration Act (“s77 Notices”).  The Trust is opposed to that 

and submits that it is inappropriate for a number of reasons. 
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Delegation of Discretion 

68 As intimated in the introductory comments above, the delegation of discretion 

issue applies squarely to the inclusion of works under a s77 Notice within the 

permitted activity rule.  This is because it amounts to a delegation of the 

exercise of discretion as to whether demolition will be a permitted activity or 

not to the Minister responsible for issuing such notices.  Such a delegation is 

a matter of law not available, for the reasons already set out in the opening 

submissions as they then applied to section 38 CER Act
16

.   

Need for Rule/Procedural Issues 

69 The Trust has been given no opportunity at all to present any evidence or 

cross examine or test any witnesses in relation to the appropriateness of 

extending Rule P8 to s77.  This is because at the time of the hearing the new 

section did not yet exist and it was uncertain as to what its scope would be.   

70 It cannot simply be held that the evidence concerning the imposition of such 

a rule for section 38 CER Act is sufficient.  This is because the two pieces of 

legislation are different in focus and purpose.  The types of measures that 

might have been appropriate under the urgency of the Recovery Act will not 

necessarily be appropriate under the Regeneration Act.  The extent to which 

that may or may not be appropriate has to form the subject of open and 

tested evidence.  That has not occurred. 

71 For completeness, it should be noted that the further mediation did not result 

in the unanimous acceptance of the extension of this rule to s77 Notices.  On 

the contrary the Trust very clearly withheld its agreement to such an 

extension.  

72 For these reasons it is submitted that the evidentiary and procedural basis for 

extending the rule to this extent does not exist.  

73 From the statutory scheme it is clear that this is not something that is 

required to ensure that the purposes of s77 are not frustrated.  Specifically, 

under s71(2)(a) Recovery Act the Minister has the power to amend the 

District Plan to render works under a s77 notice a permitted activity, should 

he or she consider that such a rule is necessary in order not to frustrate the 

purpose of s77.  Further, s77(5) makes it explicit that s77 does not override 

the need for a resource consent.  This must be regarded as a recognition by 
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the legislator that the need to obtain a resource consent before carrying out 

works under a s77 notice would not frustrate the purpose of such a notice.   

74 Furthermore, the points made at paragraphs 16-18 of the opening 

submissions apply equally to s77.  Mr Nixon, during cross examination, 

accepted that he knew of no rules similarly making it a permitted activity to 

comply with a dangerous buildings notice under the Building Act
17

.  Ms 

Rachlin also accepted that there was no such rule for s124 Building Act 

notices and could not explain why it was necessary for one situation but not 

for the other
18

.  The two sections have a similar function.  If anything, there is 

less need for this panel to include a rule for a s77 notice, given the Minister’s 

powers to direct the inclusion of such a rule if that is deemed necessary.   

75 It is submitted that the Minister is the appropriate person to exercise the 

discretion to determine whether the purposes of s77 will be frustrated unless 

the need for a resource consent is removed.  It is not appropriate for this 

Panel to decide to remove the need for the Minister to exercise that 

discretion, which is ultimately a matter for the Minister under the 

Regeneration Act.   

76 By way of clarification, while the section 38 CER Act permitted activity has 

been narrowed down to three buildings only, that is clearly not the case for 

s77 Regeneration Act notices, where the amount of, nature or range of 

buildings that might be affected is unknown.  As a matter of principle the 

Trust therefore proposes the imposition of a permitted activity rule to apply to 

any historical heritage building that would render its demolition under a s77 

notice a permitted activity.  There simply has not been the opportunity to 

make submissions or produce evidence on this issue. 

MOST APPROPRIATE APPROACH 

77 As submitted in the opening submissions, while the range of matters to be 

considered is wider than the “traditional” s32 analysis, as it extends to and is 

informed by specific considerations and requirements of the CER 

Act/Regeneration Act, it continues to be a “most appropriate” test.  The Trust 

has set out above some primarily legal issues as to why the permitted activity 

approach would be unavailable and thus inappropriate for the demolition of 

the Cathedral under a works notice.  However, that does legitimately raise 

the question as to what is the appropriate approach.   
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78 As indicated in the introductory comments above, the Trust submits that the 

fully discretionary activity status is the most appropriate activity status for any 

demolition of the Cathedral other than deconstruction for reinstatement 

(reconstruction).  There are a number of reasons why this will most 

appropriately give effect to the cobined RMA purposes and recovery 

requirements that this Panel is obliged to implement. 

Need for Openness, Transparency and Public Participation 

79 The evidence of Prof Lochhead emphasises, unopposed, the critical historical 

and cultural importance of the Cathedral to Christchurch and beyond.  It was 

his evidence it was therefore important to have an open and transparent 

process with sufficient scope for public participation, for determining whether 

damaged high heritage items can be demolished
19

. Ms Rachlin accepted in 

cross-examination that it would be “useful” to have public notification 

available
20

 Mr Nixon accepted the importance of having such a process, 

although he submitted that the PRDP hearings were sufficient to meet that 

need
21

.  In oral evidence, Prof Lochhead stated that this process was not 

sufficient
22

.   

80 The Trust submits that for a number of reasons the current process is indeed 

insufficient to meet this requirement.  The first of these has been touched 

upon above, in the context of the evidentiary matters.  It is submitted that the 

type of in-depth evaluation that would occur under s104 by virtue of the 

discretionary activity status the Trust seeks would lead to a far more thorough 

and open consideration of the full range of factors relevant to determining the 

future of the Cathedral and its site than the current process.  The current 

process is by nature and design a global evaluation of the appropriateness of 

overall objectives, policies and methods of giving effect to those.  It is not in 

the first place a process designed or intended to determine whether a single 

proposal should or should not be approved. 

81 This is immediately obvious when one compares the public notification 

requirements.  The public notice for the current process did not and could not 

have include a statement or even an indication that this process and the 

hearings that were to follow would be considering a proposal to demolish the 

Cathedral, either in part or in full.  In contrast, to comply with s95 and the 

Resource Management (Forms Fees and Procedure) Regulations, any notice 
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for a resource consent application to demolish the Cathedral could not 

possibly be valid unless it stated in clear terms that the proposed activity 

included the demolition of the Cathedral.  That alone would be sufficient 

grounds to conclude that the openness, transparency and public participation 

that is required for such an important decision can at best be provided in a 

very limited and insufficient manner through the PDRP process, while it is far 

better and more effectively provided through the resource consent process.    

82 This is exacerbated in the current situation by the Anglican Church’s public 

statements regarding the role of the Dean Report
23

.  These statements and 

surrounding publicity would have created the impression that the Dean 

Report and the process surrounding that, and not the District Plan hearing 

process, would determine whether the Cathedral would be permanently 

demolished.  In view of that it is submitted that it is clear that the public would 

have been largely unaware that the Stage 3 of the Replacement District Plan 

was the public forum in which the future of the Cathedral would be decided.   

83 The CPT was not unrepresented at the time those statements were made 

and would have been in a good position to appreciate the likely impact such 

statements would have on public impressions as to where and how decisions 

on demolition of the Cathedral would be made.  It cannot now complain that it 

would be disadvantaged by the need for a resource consent hearing that is 

made more appropriate by the likely impact of those statements.  

84 These factors are also of themselves sufficient to demonstrate that the 

controlled or permitted activity status for the demolition of the Cathedral 

(within or outside the scope of any works notice) would be totally 

inappropriate.  It would prevent the Council from being able to refuse (or 

impose any conditions that would frustrate) consent to demolish completely 

the Cathedral, irrespective of what was to happen with the site.  It could 

therefore not possibly provide for any public participation in the determination 

of whether the Cathedral should be demolished or not.   

85 In contrast a fully discretionary activity status will enable full consideration 

through s104 and the best and most transparent notification and public 

participation. 
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Enabling Recovery  

Enabling the Dean Report  

86 This Panel has a very clear brief to enable recovery.  It is almost trite to state 

that the resolution of the differences as to the future of the Cathedral would 

have an immeasurably important positive effect on enabling that recovery.  

That Central Government has become involved and set up a procedure for 

resolving those differences is testament to this
24

.  It therefore goes without 

saying that maximising the chances of success for that process will enable 

recovery. 

87 As indicated above, the Minister has the power under s71(2)(a) Regeneration 

Act to amend the District Plan at any time.  The Dean Report Process is 

focused on resolving the differences as to the future of the Cathedral and its 

site without the delay and further costs associated with on-going further 

challenges and hearings.  When it arrives at a resolution, the Minister will 

therefore be able to amend the District Plan to ensure that the resolution can 

be implemented, to the extent that the resolution might not be accommodated 

by the rules as they then stand.  The amendment can be tailor-made to suit 

the resolution and provide the most appropriate means of its implementation 

and authorisation for the purposes of the Resource Management Act 1991.   

If reinstatement is the resolution decided on, then such a change is unlikely 

to be required, as deconstruction for reconstruction is likely to be permitted.  

88 Imposing the discretionary activity status therefore encourages parties to 

focus on and co-operate fully with the process, as they will have no way of 

bypassing the Dean Report Process. If, however, the demolition becomes 

either permitted or controlled, then it becomes much more attractive for 

particularly the CPT to abandon the Dean Report Process and simply go 

ahead with either the permitted activity or apply for the controlled activity 

consent which must be granted.   

89 Given the issues raised above as to the validity of the s38 notice, the 

uncertainty of any permitted activity rule, the problems with a controlled 

activity rule and the need for openness and transparency, a controlled or 

permitted activity rule is also likely to increase the chances of further 

challenges and associated costly proceedings and delays. 
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90 On this basis imposing the discretionary activity status as sought by the Trust 

presents the best prospect of ensuring the Dean Report Process is 

successful in resolving the differences as to the future of the Cathedral and 

avoiding the further delays and costs involved with further challenges and 

lengthy contested processes.  

Further Delay – Cost of Reinstatement/Replacement 

91 A key thrust of the CPT’s arguments appeared to be that the demolition of the 

Cathedral should be at worst a controlled activity without the ability for public 

notification, because restoring it is effect a “lost cause”.  Of course, the Dean 

Report produced by the CPT indicates that this is by no means so.   

92 The CPT’s response to that has been to argue that it cannot afford to 

reinstate the Cathedral and that to raise the funds to do so is either 

impossible or would take too long.  The Trust acknowledges that it would be 

appropriate for the Panel to be concerned if the evidence did indeed establish 

that anything other than the permitted or controlled activity status would result 

in the Cathedral site remaining in limbo for an indeterminate period to come.  

It is also acknowledged that Prof Lochhead’s answers to the Panel’s 

questions as to possible delays in reconstruction could in isolation be seen as 

cause for concern.  However, for a number of reasons the Panel does not 

have before it sufficient evidence to conclude that the costs of reinstatement 

will lead to such delays, much less that a permitted or controlled activity is 

therefore appropriate.   

93 Importantly, the Dean Report, which was produced by the CPT’s own 

witness, states that reinstatement would take 5-7 years and would cost 

approximately $105 million.  Mr Anderton’s evidence stated that he was 

satisfied that the funds necessary for a full reinstatement would and could be 

raised by the Trust in a relatively short period.  No-one challenged or rebutted 

him on this.  This matter was within his area of knowledge, as one of the 

trustees of the Trust, which has successfully raised the funds thus far needed 

for the legal proceedings in which it has been involved in connection with the 

Cathedral.  Counsel is instructed that the Trust already has much of the funds 

required for the reinstatement pledged. 

94 Prof Lochhead is neither a trustee nor involved with any fund-raising, but an 

independent expert witness giving evidence on heritage, not briefed by the 

Trust to give evidence on its ability to raise funds.  He cannot be faulted for 

attempting to answer the Panel’s questions on likely delays to the best of his 

knowledge.  However, it is obvious that Mr Anderton’s evidence must allay 
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fully any concerns Prof Lochhead’s answers may have raised with the Panel 

as to possible delay. 

95 The other thrust of the CPT’s submissions in this area was that if the 

permitted or controlled activity is imposed, it will lead to a speedy recovery 

through the demolition of the Cathedral and the redevelopment of its site with 

an appropriate replacement building.  That too is however not supported by 

the evidence.   

96 The CPT’s own evidence demonstrates that it lacks the funding to construct a 

replacement Cathedral, with a projected shortfall of $23 million
25

.  By its own 

evidence, that shortfall is beyond its reach to supplement.  In contrast, Mr 

Anderton’s evidence is that the Trust will be able to meet the greater shortfall 

required for the reinstatement.  It cannot be concluded that if the Trust can 

raise such a big shortfall, then the CPT can raise a smaller shortfall, because 

the Trust’s ability to raise the larger amount is precisely due the fact that it 

would largely save the exceptional historic heritage of the Cathedral.  There 

is no evidence to suggest that this level of funding could be raised for a 

project that would totally or nearly totally destroy that exceptional historic 

heritage.   This renders the fact that the replacement Cathedral cost shortfall 

for the CPT is less than the reinstatement cost for the CPT, largely irrelevant.   

97 Therefore the CPT itself has proven that lacks and will likely lack the funds 

required to build a modern replacement Cathedral on the site as costed by 

the Dean Report.  It has not even provided evidence to prove that it has 

sufficient funds to provide a building that would be “fit for purpose” in 

providing the level of spiritual, ministry and community facilities required for a 

cathedral of this importance, much less provide the “draw card” function that 

the Cathedral has traditionally had.  Certainly, there is no evidence to 

suggest that it has or will easily obtain the level of funds necessary to ensure 

that it will be able to construct something that will be appropriate for the site, 

given its prominence and importance as a focal point and draw card for the 

very heart of Christchurch. 

98 In contrast, there can be no doubt that reinstating the Cathedral would 

provide a building that will be appropriate for the site, given its prominence, 

importance as a focal point for the very heart of Christchurch and established 

ability to function as a draw card.  Although Mr Nixon did offer the opinion 

that it would merely be a replica, he lacks Prof Lochhead’s expertise, who 
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leaves no doubt as to the high value of reinstatement
26

.  Indeed, the “replica” 

view was not one that was adopted by the historic heritage caucusing.   

99 The Panel has the uncontested evidence of Mr Anderton that the funds 

necessary for such a reinstatement can be raised relatively quickly by the 

Trust. On the wide support for the latest version of the very enabling rules 

around reinstatement, the Panel can be satisfied that there would be no 

consenting-related delays surrounding the reinstatement.   The Dean Report 

indicates that reconstruction would take 5-7 years.   While it does indicate 

that a replacement could take between 18 months and 3 years less to 

complete
27

, there is no evidence to suggest that choosing for reinstatement 

will therefore delay the recovery of Cathedral Square and environs by a 

similar period.  It is understood that the making of the decision as to what will 

occur is the pivotal point in that regard and that once people know what will 

happen to the site, plans will be implemented.  How long it takes to complete 

is therefore less critical.  Of course whether a replacement will provide the 

same draw card function as a reinstatement is also in doubt, which is another 

relevant factor for enabling recovery. 

100 Therefore, the CPT has failed to establish that the permitted or controlled 

activity status is appropriate or necessary to avoid delays to recovery due to 

the cost of reinstatement.  If anything, its evidence has established that if the 

relief it seeks is granted, the site may well either remain vacant for an 

indeterminate time or will be occupied (due to cost constraints) by a sub-

standard building that would degrade the heart of the city and its environs.  

Costs aside, there remains a real risk that a modern replacement will fail to 

provide the same draw card function that the existing Cathedral has in the 

past.   

101 On this basis, it is submitted that the CPT’s relief would fail to aid recovery, 

but that the Trust’s relief far more appropriately enables recovery. 

Effects of CPT’s Relief 

102 The evidence of the exceptional importance of the Cathedral in terms of its 

cultural and historic heritage values is totally uncontested.  That the total 

demolition of the structure, which would be unpreventable under the 

controlled activity sought by the CPT, would result in the total and permanent 

loss of historic heritage of the very highest possible order, is inescapable.   
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103 Under the Permitted Activity status sought for the s38 notice, it appears that 

all values associated with the structure that still exists above sill level 

(including the still largely intact roof
28

) would like wise be totally and 

irrevocably lost.  This is because the CPT’s own expert witnesses have 

indicated they consider that giving effect to the notice would require 

demolition of the building to sill level. 

104 It should be noted that the relief sought by the CPT in no way provides any 

requirements in its proposed rules that the site be rebuilt or if so, that it be 

rebuilt with a structure that will be appropriate for the site, given its 

prominence and importance as a focal point for the very heart of 

Christchurch.  Granting its relief will therefore authorise the creation of a 

vacant lot or at best one with some sill-level ruins in what is arguably the 

most important site in the entire district.  Given the very serious shortfall in 

funds for the construction of a modern Cathedral, it is hardly surprising that 

the CPT’s relief studiously avoided the need to address the replacement of 

the Cathedral with an appropriate building.  That however results in its relief 

authorising a vacant site or sub-par reconstruction.  

105 In contrast, the Trust’s relief ensures that either the existing structure will only 

be deconstructed if it is to be reinstated, as its deconstruction is permitted, 

provided it is for the purposes of reconstruction.  Alternatively, any demolition 

that is not for reconstruction will be fully discretionary, allowing full 

consideration of the feasibility and appropriateness of any replacement.  

Detailed and focused technical evidence would then be provided on the basis 

of which the proposed demolition can be evaluated and either refused, 

refused in part or approved subject to appropriate heritage and/or 

replacement-related conditions.   

106 Either way, it brings with it far less risk of the site remaining vacant for an 

indeterminate period or occupied by an inappropriate sub-standard building 

that detracts from its locality, than the CPT’s relief.  

107 On this basis, it is submitted that the fully discretionary activity status as 

sought by the Trust will much more appropriately ensure that the adverse 

effects of any demolition will be appropriately avoided, remedied or mitigated 

than the relief sought by the CPT (the controlled and permitted activities).   
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Part 2 RMA/Policy Considerations 

108 While the CER Act/Regeneration Act modify and add to the matters against 

which the provisions are to be evaluated by the Panel, they do not alter the 

fact that Part 2 RMA and the various levels of policy documents that give 

them effect remain of great importance in this evaluation.   

Section 5(2) – Enabling Social and Cultural Wellbeing 

109 Enabling people and communities to provide for their social and cultural 

wellbeing is, amongst other matters, a key purpose of the RMA as set out in 

s5(2).  The central role that the Cathedral has played in the social and 

cultural wellbeing of the people and communities of Christchurch and 

Canterbury is evident from the evidence of Mr Anderton and Prof Lochhead.   

110 Particularly the evidence of Mr Anderton establishes that enabling those 

people and communities to participate in the decision as to whether the 

Cathedral is to be demolished is important to enabling them to provide for 

their social and cultural wellbeing.  It will enable them to do so far better than 

authorising its total destruction through a controlled activity or near total 

destruction through Rule P8 as sought by the CPT (and currently supported 

by the Council), neither of which will provide any opportunity for them to 

participate at any meaningful level.   

Protecting Historic Heritage from Inappropriate Subdivision, Use and Development – 

Section 6(f) 

111 The Supreme Court’s decision in Environmental Defence Soc Inc v The New 

Zealand King Salmon Co Ltd makes it clear that requirements for “protection” 

in s6 are not requirements that can be traded off for gains elsewhere, but are 

more akin to “bottom lines”
29

. 

112 In this regard, s6(f) and the high level policies which give it effect are of 

particular importance, as it requires, as a matter of national importance: “the 

protection of historic heritage from inappropriate subdivision, use, and 

development”.  This is so especially in view of what has been stated above 

regarding the effects of the relief sought by the CPT on the undisputedly 

exceptional historic heritage values of the Cathedral.   

113 Under the considerations of the RMA alone then, there is no doubt that the 

only circumstances in which the outcomes enabled by the relief sought by the 
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CPT would be possible, is if there were strong evidence that the destruction 

of that historic heritage was not an “inappropriate use”.  As King Salmon 

notes
30

, what is “appropriate” is to a large extent itself determined by the 

extent to which it achieves protection.  In this regard the total or near total 

destruction of such exceptional historic heritage appears clearly to be an 

inappropriate use or development.  

114 It is accepted that the recovery and regeneration legislation clearly affects the 

considerations, due to the emphasis it gives to enabling recovery.  However, 

although the recovery legislation would therefore in some instances render 

possible outcomes that would be impossible under the RMA alone, s6(f) 

cannot be disregarded and must still be given considerable weight.  It is 

submitted that particularly in light of the importance given to the protective 

requirements in s6 by the Supreme Court in King Salmon, the Panel should, 

if at all possible, enable recovery at the same time as providing the protection 

required by s6(f).  That approach should be given preference over enabling 

recovery at the expense of s6(f), with enabling at the expense of the 

protection required by s6(f) being only a last resort where it has been 

definitively established that there is no alternative.   

115 Even if the evidence has established that that point has been reached, it 

does not enable s6(f) to be put entirely to one side, as it still remains a matter 

of national importance.  It would then require a balancing, where s6(f) is still 

to be given considerable weight.  This means that the ideal solution is one 

that finds the optimal combination of minimising loss of historic heritage and 

maximising benefits to recovery.  As a result total or near destruction of 

exceptional historic heritage would only be possible where the benefits to 

enabling recovery are clearly proven to be so essential, significant and 

unavoidable that they justify that total or near total destruction.  Conversely, 

small or doubtful benefits to recovery would not be capable of justifying only 

at worst very minor destruction of exceptional heritage values and certainly 

not total or near total destruction.   

116 Of course the consideration for the Panel is not simply whether an evidentiary 

threshold has been reached, but what is “most appropriate”.  It requires the 

consideration of whether the CPT’s relief better achieves the following than 

that of the Trust: 
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 Providing the protection required by s6(f) for the Cathedral’s 116.1

exceptional historic heritage, while enabling recovering; or 

 If it has been established that protecting while enabling is impossible, 116.2

provides the optimal combination of minimising loss of historic 

heritage and maximising benefits to recovery. 

117 This effectively sets the bar very high in terms of level, necessity, importance 

and certainty of the benefits to recovery that are required to establish that the 

total or near total destruction of exceptional historic heritage that comes with 

the CPT’s relief is justified.  It also needs demonstrably and clearly to better 

achieve the statutory aims to which this Panel is subject than that of the 

Trust. 

118 It is submitted that the Panel simply does not have before it the evidence 

necessary to show that the benefits of the CPT’s relief in relation to the 

Cathedral will meet that that very high bar.  On the contrary, it has before it 

evidence showing that the Trust’s relief achieves the maximum possible 

protection of exceptional historic heritage while also enabling recovery, 

without proven additional significant delay to other recovery around the 

Square and environs.  Certainly, it better achieves the outcomes set out in 

116.1 and/or 116.2 above than that sought by the CPT.   

119 As such it is more appropriate than the controlled and permitted activity rules 

sought by the CPT.  

CONCLUSION 

120 Overall then, it is submitted that it has been demonstrated above that: 

 The relief sought by the Trust in relation to the Christ Church 120.1

Cathedral, being a fully discretionary activity status for any demolition 

other than deconstruction for reconstruction, more appropriately 

gives effect to the statutory matters to which the Panel must give 

effect, than the relief sought by the CPT or the current version of the 

Council’s rules. 

 Making works undertaken under s77 Regeneration Act a permitted 120.2

activity is inappropriate as it delegates a discretion reserved by the 

RMA for a consent authority within an RMA process and imposes a 
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provision that is beyond the scope of what was notified and on which 

submissions and full tested evidence could have been made. 

Dated 10 June 2016 
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