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May it please the Hearing Panel: 

INTRODUCTION 

1 The Great Christchurch Buildings Trust (“the Trust”) is a non-profit 

organisation set up in response to the planned demolition of the Christ 

Church Cathedral, to promote the retention of the remaining high significance 

heritage buildings in Christchurch.  While a key focus of its recent activities 

has been the Christ Church Cathedral, it has an interest in all Category 1 

high significance buildings. 

2 Its key position is that such buildings are so important to the social and 

cultural health and well-being of the people and communities of Christchurch, 

that they should not be capable of being demolished without an opportunity 

for public submission and hearings to decide whether they should be 

permanently removed.   The insertion of the permitted activity rule for works 

under a s38 (Canterbury Earthquake Recover Act) notice into the operative 

City Plan was a response to an emergency; that emergency has passed to 

an extent where such drastic measures are no longer required.   

3 On this basis it lodged a submission opposing Rule 9.3.3.2.1 P8, which 

rendered the demolition of such buildings with a s38 notice a permitted 

activity.  The Council has, by virtue of the latest version of that Rule as 

attached to Ms Rachlin’s evidence, rendered the demolition a controlled 

rather than a permitted activity under those circumstances for three of those 

buildings.  While that is a small advance on the notified version, it still falls 

well short of ensuring the public participation in such important decisions in a 

context where demolition is not a foregone outcome.   

4 It takes no issue with the controlled activity status of “deconstruction for 

reconstruction” as set out in Ms Rachlin’s evidence (on the basis that 

“reconstruction” is understood as “reinstatement”), but is focused on the 

permanent demolition and loss of such buildings and their replacement rather 

than restoration through reconstruction.  Its position remains that that activity 

should be fully discretionary where there is a current s38 notice, for the very 

select group that is the remaining high significance Category 1 buildings.  

5 Further to a memorandum and affidavit filed with the Panel on 18 December 

2015, it is understood that the Church Property Trustees will be filing as part 

of its evidence, the report on facilitated discussions with engineers for Church 

Property Trustees and the Great Christchurch Buildings Trust on Engineering 
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Options for Repair, Restoration or Replacement of the Christchurch 

Cathedral facilitated by Ms Miriam R Dean QC and released on 23 December 

2015 (“the Dean Report”).  That report does not alter the position of the Trust 

in relation to the relief it seeks.   

EVIDENCE 

6 The Trust has filed the following evidence: 

 A brief of evidence by the Hon Mr Jim Anderton as to the nature and 6.1

aims of the Trust; 

 A brief of expert historical heritage evidence by Prof. Ian Lochhead 6.2

addressing the importance of the Christ Church Cathedral and other 

Category 1 High Significance buildings, and commenting on historic 

heritage issues that arise in the context of the submission; 

 An affidavit by Ms Jamie Robinson concerning the further process 6.3

concerning the Christ Church Cathedral as initially announced in 

September 2015.  Given the release of the Dean Report and the 

understanding that it will be filed by the Church Property Trustees, 

this overtakes the issues addressed by Ms Robinson’s affidavit.  The 

Trust will rely on that Report for the purposes of its engineering 

evidence.  

STATUTORY BASIS 

7 In its Decision 1 of 26 February 2015, the Panel has set out in full the 

statutory basis on which it is to consider the matters before it, which is 

accepted and relied on for the purposes of the current submissions.   

8 Essentially the Panel remains charged with identifying those provisions which 

“most appropriately” comply with or achieve the various statutory and 

regulatory requirements, considerations and documents set out in Decision 1.  

The key difference between its evaluation and that set out in Gisborne DC v 

Eldamos Investments Ltd 26/10/05, Harrison J, HC Gisborne CIV-2005-485-

1241 consists of the procedural differences and the statutory status given to 

a number of documents that would normally not feature in a “standard” s32 

analysis, such as the recovery plans and in in particular the Canterbury 

Earthquake (Christchurch Replacement District Plan) Order 2014 (“the 

Order”).  
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9 These submissions will approach the relief sought on that “most appropriate” 

basis.   

KEY CONSIDERATIONS 

Policy Hierarchy 

10 There is no real dispute that in order to give effect to section 6(f) of the RMA, 

higher level planning documents (such as the International Council of 

Monuments and Sites (ICOMOS) New Zealand Charter 2010 and the New 

Zealand Historic Places Trust Sustainable Management of Historic Heritage 

Guide No. 3 District Plans) and the objectives and policies of the pRDP that it 

is important that Category 1/high significance heritage buildings are provided 

with a high degree of protection from demolition.  Nor is there any dispute 

that this protection cannot be absolute, but that there will be circumstances in 

which demolition is appropriate.  

11 The question therefore is how best to determine the circumstances in which it 

is appropriate.  That consists of the need to balance the accepted need to 

protect historic heritage buildings and the need for public input against the 

need for expediency assisting the recovery and protecting the public from 

harm.  

12 There are no settled objectives or policies in the pRDP that stipulate where 

this balance should lie.  Rather, it is submitted that how this balance should 

be struck depends largely on matters of heritage expertise, which are 

addressed in the evidence of Dr Ian Lochhead.  That evidence will suggest 

that for buildings of such high heritage importance as the few remaining 

Category 1 High Significance buildings, the best approach will be a case-by 

case consent hearing consideration.   

Role of s38 CERAct 

13 Section 38(6)  Canterbury Earthquake Recovery Act (“CERAct”) is of critical 

importance.  It states: 

“To avoid doubt, this section does not override any requirements for resource 

consents or building consents that may apply to works under this section, but 

any such requirements may be varied by Orders in Council made under this 

Act.” 
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14 It is submitted that this demonstrates that the legislator did not consider that 

being able to undertake works required under s38 without resource consent 

is essential to the purpose of s38; if anything, it represents an indication to 

the contrary.  It is noted that s47(5) of the Greater Christchurch Regeneration 

Bill, which is to replace s38, retains basically the same wording.   

15 The greater scheme of s38 reinforces this, as it contains no guidance, criteria 

or limitations of the sort that would typically be expected in a provision 

dispensing with the need for a considered public participation.  Rather, the 

key focus behind s38 is to bestow powers on the Chief Executive to do and 

require works that affect the property of others.  Had Parliament considered 

that these powers would be ineffective if resource consents were required, it 

would not have included s38(6). 

Protecting People and Property from Harm 

16 Section 330(1)(f) Resource Management Act 1991 suspends the applicability 

of s9 amongst other sections, to Councils, Network Utilities and persons with 

financial responsibility for a public work who undertake emergency works to 

prevent loss of life, injury or serious damage to property.  Although the Chief 

Executive of the Canterbury Earthquake Recovery Authority is not given this 

power, s49(1) CERAct provides him or her with the power to direct the 

Councils who do have this power to undertake such works.   

17 In addition, s341(2)(a) Resource Management Act 1991 provides a defence 

to any person who undertakes action necessary for the purposes of saving or 

protecting life or health, or preventing serious damage to property.   

18 It therefore cannot be said that a permitted activity rule for works undertaken 

under a s38 notice is necessary to ensure that it can be used to protect 

people and/or property from harm.   

Administrative Appropriateness 

19 It should be noted that both s330(1)(f) and s342(a) provide very clear tests 

and limits to be applied to the exercise of the discretion to rely on the powers 

they impose.  These are typical of the appropriate safeguards that are 

typically expected where a fairly significant power is granted to an 

administrative authority. 

20 In contrast, there are not such limits or safeguards imposed on the power to 

issue a notice under s38.  Should either the notified permitted activity status 
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or the controlled activity status for permanent demolition be adopted, then the 

Chief Executive’s power to issue a notice under s38 is in effect a totally 

unfettered and undirected power to order the permanent destruction of a high 

significance Category 1 building.   

21 The decision as to whether to issue a s38 notice (or a s47 notice under the 

Bill if enacted) is therefore not a certification but a wide discretion, the 

exercise of which results in an activity that would otherwise require a 

resource consent, being authorised. Whether the demolition is a permitted 

activity is therefore dependent on the exercise of the Chief Executive’s 

discretion, which is problematic, Maclean v Thames-Coromandel DC 

A046/03, [19]–[21].  It also runs contrary to the intent of s38(6).   

OVERALL POSITION 

22 It is submitted that it will become clear from the evidence that for the small 

number of high significance Category 1 heritage buildings that remain, 

reliance on the existing statutory emergency powers is sufficient to protect 

life, safety and property.  Further, the importance of these buildings to the 

people and communities of Christchurch will be such that the importance of 

allowing those people and communities to have a say in whether they can be 

permanently removed outweighs any delays to the recovery that may result 

from the need to obtain a discretionary resource consent.   

Dated 15 January 2016 

 

 

 

J M van der Wal 

Counsel for the Trust 


