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MAY IT PLEASE THE HEARINGS PANEL: 

1 These closing legal submissions are filed on behalf of the Church 

Property Trustees (CPT) in respect of the relief sought in relation to the 

ChristChurch Cathedral (submission 3610) on Chapter 9 – Natural and 

Cultural Heritage (Chapter 9) of Stage 3 of the Christchurch 

Replacement District Plan (Replacement Plan). 

2 These submissions address the following issues: 

(a) What relief is CPT seeking? 

(b) Why does CPT want this relief? 

(c) Can the Hearings Panel make a decision now? 

(d) What about heritage? 

(e) What about public participation? 

(f) What about decisions in relation to the future of the Cathedral? 

3 CPT has previously presented Opening Legal Submissions of Counsel 

on behalf of CPT for Chapter 9.1  Those opening submissions set the 

background and context for CPT's interest in Chapter 9 and its relief 

sought.  CPT relies upon its Opening Legal Submissions presented for 

Chapter 9.   

4 CPT also filed Closing Legal Submissions of Counsel on behalf of CPT 

for Chapter 13 (Central City).2  Many of the legal principles discussed in 

those closing submissions are also relevant to CPT's relief on Chapter 9.  

Those closing legal submissions are relied upon and cross-referenced 

where relevant.  

  

                                                

1
 Chapter 9 - Opening Legal Submissions of Counsel on behalf of the Church Property 

Trustees (ChristChurch Cathedral) (Submission 3610) dated 14 January 2016.  
2
 Chapter 13 - Closing Legal Submissions of Counsel on behalf of the Church Property 

Trustees (ChristChurch Cathedral) (Submission 3610) dated 20 April 2016. 
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What relief is CPT seeking? 

5 In respect of Chapter 9, the relief sought by CPT is: 

(a) Retention of, and amendments to, P8 the permitted activity rule for 

works carried out under a section 38 notice.3  

(b) A controlled activity rule to provide for the demolition or 

deconstruction of the ChristChurch Cathedral at 100 Cathedral 

Square, which precludes public or limited notification.  The 

Council's Revised Proposal proposes a discretionary activity rule 

which does not preclude limited or full public notification.4  

6 The specific relief requested by CPT is set out at Appendix A. 

7 In addition to CPT's specific submission in relation to the ChristChurch 

Cathedral, it lodged a joint submission with the Roman Catholic Bishop 

of the Diocese of Christchurch and the Alpine Presbytery (submission 

3670) on the Chapter 9 provisions more generally, including the 

objective and policy framework.  

8 Ms Appleyard is representing these submitters jointly and these matters 

are not commented on further in relation to this submission other than to 

note support for the changes to Objective 9.3.1 and Policy 9.3.2.8 which 

explicitly recognise the earthquake damage to heritage buildings and the 

costs to retain heritage items and the effect of financial and engineering 

factors on the ability to retain, restore and continue using heritage items. 

 Why does CPT want this relief? 

9 CPT's relief seeks to ensure that: 

(a) the Replacement Plan provisions allow for works to be carried out 

under a section 38 notice; and 

(b) there is planning certainty so that regardless of what is decided in 

relation to the future of the Cathedral – whether it be 

deconstruction or reinstatement to 100% of the seismic capacity of 

the New Building Standard (NBS) - it will be certain that CPT will 

be able to carry out the necessary works.   

                                                

3
 Revised Proposal, Clean Version dated 21 April 2016, Rule 9.3.3.2.1 P8.  

4
 Revised Proposal. Clean Version dated 21 April 2016, Rule 9.3.3.2.5 D3.   
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10 Heritage is not an absolute value.  In light of the accepted state of the 

Cathedral and the technical issues of engineering and cost that will 

determine its future, controlled activity status is the most appropriate 

activity status for the deconstruction or demolition of the Cathedral.  

11 Any rule should preclude public and limited notification of a consent 

application, as adequate public participation has been afforded through 

the Replacement Plan process.  Notification of any resource consent 

application would be unlikely to result in the Council receiving further 

information relevant to the issues for determination on any substantive 

application, which would be of little use to a decision-maker considering 

the uncontested engineering and cost information, and result in 

additional costs and delay.  

12 In essence CPT wants to be in a position so that when a decision as to 

the future of the Cathedral is made it will be in a position to implement 

that decision.  That is necessary for the regeneration of the Central City; 

further delays and unnecessary debate about whatever decision is made 

will simply hold the City back for a number of further years.  We address 

the reasons for the specific relief sought, below.  

Rule 9.3.3.2.1 P8 - Section 38 Notice 

13 Rule P8 now provides for "demolition or deconstruction works carried out 

under section 38 of the Canterbury Earthquake Recovery Act 2011 or 

section 77 of the Greater Christchurch Regeneration Act 2016" 

regardless of any other rule in the Plan, to occur as a permitted activity. 

14 Generally, the revisions to this rule are supported by CPT.  However, an 

amendment to the rule is still requested by CPT so that it is clear that the 

rule enables works carried out pursuant to a section 38 notice that 

existed prior to the repeal of the Canterbury Earthquake Recovery Act 

2011 (which also repealed section 38) to occur as a permitted activity.   

15 Although the Interpretation Act 1999 provides that the repeal does not 

affect an existing right (such as under CPT's existing section 38 notice), 

to avoid ambiguity and potential argument in the future, CPT considers it 

is important that this matter is clarified.   

16 The specific relief requested by CPT is set out at Appendix A. 
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 Controlled activity rule for demolition or deconstruction 

17 CPT's position regarding activity status for the deconstruction or 

demolition of the Cathedral can be summarised as follows: 

(a) the decision to either reinstate or construct a new Cathedral comes 

down to technical questions of engineering and cost; 

(b) the evidence presented at the hearing establishes that due to the 

extent of damage, extensive deconstruction and/or demolition will 

be required for both reinstatement of the Cathedral or the 

construction of a new Cathedral; 

(c) it is appropriate to recognise that with a specific rule in the plan, 

which provides certainty around the outcome regarding demolition 

and deconstruction (i.e. a consent will be granted), but allows the 

Council control over certain matters; 

(d) discretionary status is inappropriate given the evidence on the 

extent of deconstruction required and will have the effect of 

undermining planning certainty which will undermine recovery – 

which the Cathedral is key to; 

(e) the controlled activity rule is the most appropriate way of achieving 

the objectives; 

(f) accordingly the activity status for the deconstruction or demolition 

of the Cathedral should be a controlled activity; 

(g) there is no need for notification as: 

(i) the only relevant additional information that might come out 

of a public process is subjective views related to the 

Cathedral and due to the technical questions of engineering 

and cost, it is doubtful public participation would add 

significant value; and 

(ii) public participation will delay the process (which will also 

increase costs).  
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 Rationale  

18 As set out in its Opening Legal Submissions for Chapter 9, Rule P8 

provides for the demolition of the Cathedral to the extent that demolition 

or deconstruction is required to remove hazards, as authorised by the 

section 38 notice.5  However it is almost certain that the section 38 

notice would be challenged should CPT wish to rely on it for that 

purpose.   

19 Further, the extent of deconstruction or demolition required, even to 

reinstate the Cathedral, may well be beyond the scope of the section 38 

notice.  Accordingly, Rule P8 does not provide sufficient planning 

certainty regarding the demolition or deconstruction of the Cathedral.  

20 The CCC has agreed that the inclusion of a specific rule, not tied to a 

section 38 notice, is appropriate to provide for the demolition of the 

Cathedral at 100 Cathedral Square.6  However, the appropriate activity 

status for such a rule has not been agreed upon by the parties.   

21 The CCC considers that any specific rule in Chapter 9 for the demolition 

of the Cathedral at 100 Cathedral Square should be a discretionary 

activity.   

22 CPT seeks the inclusion of a rule to provide for the demolition or 

deconstruction of the Cathedral as a controlled activity, with the matters 

of control restricted to methodology, photographic records, and any 

mitigation measures.   

23 CPT has provided evidence as part of the hearing on Chapter 9 that a 

significant level of deconstruction or demolition will be required to 

facilitate either the reinstatement of the ChristChurch Cathedral or the 

construction of a new Cathedral and that there is a significant funding 

shortfall, particularly in relation to the reinstatement option.   

 

                                                

5
 Chapter 9 - Opening Legal Submissions of Counsel on behalf of the Church Property 

Trustees (ChristChurch Cathedral) (Submission 3610) dated 14 January 2016 at [16]-
[18].  A copy of the Section 38 notice in respect of the Cathedral is attached at Appendix 
A of the Statement of Evidence of Gavin Holley on behalf of the Church Property 
Trustees (Submission 3610) dated 10 December 2015.  
6
 Revised Proposal. Clean Version dated 21 April 2016, Rule 9.3.3.2.5 D3.   
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 Engineering issues 

24 The Dean Report was a result of facilitated discussions between the 

engineers (Mr Hare and Mr Thorton) and quantity surveyors (Mr Doherr 

and Mr Mace) for CPT and the Great Christchurch Buildings Trust 

(GCBT).  A large degree of consensus was reached on both engineering 

options and indicative costs.   

25 It was agreed that it is feasible, from an engineering perspective, to 

reinstate the Cathedral or to replace it entirely.   

26 To rebuild the ChristChurch Cathedral with a similar structure a 

combination of repair, restoration, reconstruction and seismic 

strengthening would be required.  This approach has been defined as 

"reinstatement".7  There is no significant disagreement around the 

current state of the Cathedral and the work that would be required in the 

event of reinstatement.  Reinstatement would result in a Cathedral that 

most people would be unable to distinguish from the pre-earthquake 

building.8  

27 From an engineering perspective, the Cathedral can largely be 

reinstated to achieve 100 per cent of seismic capacity as required by the 

Building Code.  However, to meet these requirements, the engineers 

agreed that it would be impossible, from an engineering perspective, to 

rely solely on repair or restoration methods.9   

28 While the engineering consensus is necessarily at a high level, 

differences are mainly methods of implementation.  The engineers 

consider that the engineering and design assessment work completed 

since the earthquakes has been to a level appropriate for estimation and 

planning, and both engineers agree that further design work is 

unnecessary at present to enable a decision-making process.10  The 

Report states that "A decision on whether to reinstate or replace requires 

no further investigation of the cathedral's interior. The nature of the 

                                                

7
 Statement of Evidence of Bob Nixon dated 12 January 2016 at [3.3]. 

8
 Statement of Evidence of Bob Nixon dated 12 January 2016, Appendix 3, Report 

facilitated by Miriam Dean QC (Dean Report) at 5.  
9
 Dean Report at page 24.  

10
 Dean Report at page 7.  
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building is such that the damage and its impact can be adequately 

evaluated on the basis of what is already known."11 

29 Mr Hare's evidence is consistent with the Dean Report.  Mr Hare 

considers that any option for retention of all or part of the existing 

Cathedral building will inevitably require a significant amount of 

deconstruction and that the Christchurch Cathedral cannot be effectively 

repaired and strengthened without the deconstruction of significant 

areas of the existing stone walls.12   

30 In order to complete the repair and strengthening in a safe and efficient 

manner, most perimeter walls will need to be completely deconstructed 

to sill level, with partial deconstruction down to foundation level.13  Mr 

Hare's evidence was largely unchallenged by way of cross-examination 

by any party (notably by GCBT).  Only Counsel for the CCC cross-

examined Mr Hare, and this was limited to the definitions included in the 

Replacement Plan.  

31 The relevant definitions in the Revised Proposal are as follows: 

"Deconstruction in relation to a heritage item, means carefully 

dismantle a building or features in such a way that it may later be 

reconstructed. 

Demolition in relation to a heritage item, means permanent 

destruction in whole or of a substantial part of a heritage item 

which results in the complete or significant loss of the heritage 

form and fabric. 

Reconstruction in relation to a heritage item or heritage setting, 

means to rebuild part of a building, structure or feature which has 

been lost or damaged, as closely as possible to a documented 

earlier form and using mainly new materials. Reconstruction 

includes deconstruction for the purposes of reconstruction, and 

may also include building code upgrades which may be needed to 

meet relevant standards as part of the reconstruction." 

                                                

11
 Dean Report at page 21.  

12
 Statement of Evidence of Henry (John) Hare dated 10 December 2015 at [26]-[28]. 

13
 Statement of Evidence of Henry (John) Hare dated 10 December 2015 at [29]-[32]. 
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32 The deconstruction required to enable reinstatement of the Cathedral 

would be of such an extent that it would likely fall within the definition of 

"demolition" under the Revised Proposal.14   

33 The Revised Proposal provides for reconstruction.  However, the 

requirement that the heritage item is rebuilt "as closely as possible" to its 

earlier form could preclude a reinstatement of the Cathedral from being 

defined as a "reconstruction"; that is particularly the case given the need 

for the reinstated building to be 100% of the seismic capacity of the NBS 

in order to ensure protection of life, insurability and that the building will 

survive future seismic events without significant further damage.   

34 Accordingly the extent of the works required for a reinstatement may 

result in a "complete or significant loss of the heritage form and fabric" 

and fall within the definition of demolition.   

35 Due to the contentious nature of the works, the complex definitions and 

inevitable overlap, a specific rule is required in respect of the Cathedral.   

36 That will ensure planning certainty and avoid a contested hearing on 

matters such as whether the building should be reinstated to 100% of 

the seismic capacity of the NBS or whether it should be reinstated to a 

lower level in order to preserve heritage fabric. 

 Cost issues 

37 While the Cathedral is able to be reinstated from an engineering 

perspective, this does not take into account the costs and funding issues 

associated with this option.   

38 As set out in the Dean Report, the quantity surveyors agree on an 

indicative cost of $105 million to reinstate the Cathedral, including 

contingency and escalation factors (and excluding GST).15   

39 An indicative cost for replacement of the Cathedral with a contemporary 

one of a similar size and scale (based on an early design by Warren and 

Mahoney) is estimated at $63 million by CPT's quantity surveyor, Mr 

Doherr, or $66 million with base isolation.  GCBT's quantity surveyor, Mr 

                                                

14
 Chapter 9, Transcript of Proceedings, at page 1197, lines 30-45 and page 1198, lines 

1-25 (per Mr Hare).  
15

 Dean Report at 28.   
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Mace, has not undertaken an estimate of the costs of replacement, but 

is satisfied that $63 to $66 million is a realistic cost for a replacement 

cathedral of a similar size and scale.16   

40 Mr Doherr also provided evidence at the hearing on costs estimate for 

various proposals, consistent with figures agreed upon in the Dean 

Report.17  Mr Doherr's evidence was not subject to challenge by cross-

examination by any party.  

41 CPT is in a very different financial position to other commercial building 

owners.  CPT is not a commercial entity seeking to make a profit, but is 

instead seeking to fulfil its functions of ministry, outreach, community 

service and its role as a religious and spiritual facility.  A Cathedral must 

be debt and mortgage free to be able to be consecrated and used as a 

church.18  Any new or reinstated Cathedral (as with CPT's other 

churches) will generate little to no commercial income and CPT cannot 

rely on or utilise funds from other parishes for the Cathedral.19  Mr Holley 

provided evidence in relation to CPT's insurance and financial position in 

respect of the Cathedral.  CPT has a significant funding shortfall for 

either the reinstatement of or the construction of a new Cathedral.  In 

respect of the reinstatement option, there is a shortfall of approximately 

$76 million.  For a replacement Cathedral (with a total cost of 

approximately $63 million, in line with the lower end of the agreed 

figures set out in the Dean Report), there is a shortfall of approximately 

$31 million.20  Again, no party sought to challenge Mr Holley's evidence 

by way of cross-examination.  

42 Accordingly at present it is simply not economically feasible for CPT to 

commit to reinstatement.  In contrast CPT could commit to a 

contemporary design that was altered to meet funds on hand.  

43 Ms Rachlin accepted that in light of the decision of whether funding was 

available to reinstate the Cathedral, or not, it would be more certain to 

                                                

16
 Dean Report at 29.  

17
 Statement of Evidence of David Doherr dated 10 December 2015 at [7].  

18
 Statement of Evidence of Gavin Holley on behalf of the Church Property Trustees 

(Submission 3610) dated 10 December 2015 at [31].  
19

 Statement of Evidence of Gavin Holley on behalf of the Church Property Trustees 
(Submission 3610) dated 10 December 2015 at [32]-[34].  
20

 Statement of Evidence of Gavin Holley on behalf of the Church Property Trustees 
(Submission 3610) dated 10 December 2015 at [39].  
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consider this within a restricted discretionary activity status framework 

compared to discretionary activity status.21  

44 Despite the compelling expert evidence on behalf of CPT, and the 

concessions of Ms Rachlin, the CCC remains of the view that 

discretionary activity status is more appropriate.  It is difficult to see why.   

45 A controlled activity must be granted and any conditions imposed may 

be only for those matters over which control is reserved in the plan.22  

Conversely, there is no certainty whether or not a discretionary activity 

will be granted. 23   

46 In light of the engineering and costs evidence before the Panel, 

controlled activity status is the most appropriate activity status for the 

demolition and deconstruction of the Cathedral.24  

47 CPT's relief is also the most appropriate for achieving the objectives of 

the Replacement Plan (and the purpose of sustainable management 

under Part 2 of the RMA); and will provide planning certainty in line with 

the statement of expectations. 

48 The objectives in the Strategic Directions Chapter (Chapter 3) and the 

specific heritage objectives in Chapter 9 are relevant for assessing 

which activity status is the most appropriate.  

49 The objective and policy framework in respect of historic heritage in the 

Revised Proposal has been substantially altered through the hearing 

process.25  Objective 9.3.1 – Historic Heritage seeks to maintain the 

contribution of historic heritage to the district's character and identity by 

protecting and conserving significant historic heritage in a way that (inter 

alia): 

                                                

21
 Chapter 9, Transcript of Proceedings, at page 957, lines 10-25.  

22
 RMA, ss 77A and 104A.  

23
 RMA, s 104B.  

24
 See discussion of controlled activity status in Chapter 13 - Closing Legal Submissions 

of Counsel on behalf of the Church Property Trustees (ChristChurch Cathedral) 
(Submission 3610) dated 20 April 2016 at [36]-[38].  
25

 Specific comments on the objective and policy framework are set out in the legal 
submissions provided by Ms Appleyard in respect of CPT's joint submission with the 
Roman Catholic Bishop of the Diocese of Christchurch and the Alpine Presbytery 
(submission 3670).   
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 "b.  Facilitates the retention, repair, and reconstruction of 

damaged heritage items and, 

 c.  Takes into account the condition of buildings, particularly 

those that have suffered earthquake damage, and the effect 

of financial and engineering factors on the ability to retain, 

restore, and continue using them.” 

50 Policy 9.3.2.8 – Demolition of Heritage Items, also recognises situations 

where heritage buildings "cannot otherwise be retained" having regard to 

matters including the extent of work required to retain or repair heritage 

items and whether the costs to retain a heritage item would be 

unreasonable (particularly as a result of damage).   

51 The importance of achieving planning certainty in respect of the 

Cathedral was set out in the Closing Legal Submissions on behalf of 

CPT for the Central City Chapter dated 20 April 2016 at [38]-[46].  

Achieving planning certainty is also dependant on providing for the 

deconstruction or demolition of the Cathedral.   

52 Controlled activity status is the most appropriate way of achieving the 

objectives taking into account the financial and engineering evidence in 

respect of the Cathedral. 

53 In addition, a controlled activity framework in relation to the Cathedral 

will fulfil a number of the matters in the Statement of Expectations that 

the Panel is required to have particular regard.26 

54 The Revised Proposal includes a similar rule for the demolition and 

deconstruction of the Cathedral of the Blessed Sacrament (on the site at 

136 Barbadoes Street), as a controlled activity.27  There is no valid 

planning reason to have different activity statuses for the demolition and 

deconstruction of the Cathedral of the Blessed Sacrament and the 

ChristChurch Cathedral.  A controlled activity rule is appropriate in 

respect of both these cathedrals.  

55 It appears that the CCC is distinguishing between the two cathedrals 

based on the extent of demolition authorised under the section 38 

                                                

26
 Canterbury Earthquake (Christchurch Replacement District Plan) Order 2014, 

Schedule 4 Statement of Expectations, paragraphs (a) to (c).  
27

 Revised Proposal, Clean Version dated 21 April 2016, Rule 9.3.3.2.2 C3.  
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notices (i.e. the Cathedral of the Blessed Sacrament provides for full 

demolition, while the ChristChurch Cathedral provides for demolition to 

the extent to remove hazards) and the evidence in respect of 

engineering and costings.28  However, there is no evidential difference 

as to the extent of damage on which to distinguish the two cathedrals.  

The Panel has all the information before it and more than what CERA 

had when deciding to issue the section 38 notice in respect of the 

ChristChurch Cathedral.  

56 In respect of the ChristChurch Cathedral, there is considerable merit for 

controlled activity status due to the extent of demolition or 

deconstruction required to facilitate either the reinstatement of the 

Cathedral, or the construction of a new Cathedral.  

57 In particular, CPT specifically seeks that Rule 9.3.3.2.2 C3 be amended 

to refer to both the Cathedral of the Blessed Sacrament along with the 

ChristChurch Cathedral. Consequential changes to the matters of 

control in Rule 9.3.4.2 would also be required to refer to the 

ChristChurch Cathedral.  The consequential deletion of Rule 9.3.3.2.5 

D3 is also requested.   

 Can the Hearings Panel make a decision now? 

58 Some submitters consider that the Panel cannot make a decision as to 

the future of the Cathedral and that this decision is best left to the CCC 

to consider as part of an application for resource consent.29 

59 The Hearings Panel has sufficient evidence, including unchallenged 

expert evidence as to engineering and costs, in relation to the Cathedral 

to be able to make an in principle decision now (with further detail 

regarding the methodology to be left to the consent process).   

60 Mr Nixon considers that a controlled activity rule for the deconstruction 

or demolition of the Cathedral is justified on the basis of the evidence 

presented by Mr Doherr and Mr Holley.30   

                                                

28
 Chapter 9, Transcript of Proceedings, at page 933 lines 40-45; page 934, lines 1 to 

15; page 950, lines 5 to 25; page 954 lines 15 to 20.   
29

 Statement of Evidence of James Anderton on behalf of Great Christchurch Building 
Trust dated 10 December 2015 at [8]. 
30

 Statement of Evidence of Bob Nixon dated 12 January 2016 at [8.31]-[8.32].  
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61 The following key questions arose during the hearing in respect of CPT's 

relief:  

(a) What about heritage? 

(b) What about public participation? 

(c) What about decisions in relation to the future of Cathedral? 

62 These are addressed, below.  

 What about heritage? 

63 Matters of national importance identified within section 6 of the RMA 

must be recognised and provided for by the Panel in Chapter 9.  In 

particular, section 6(f) identifies the protection of historic heritage from 

inappropriate subdivision, use, and development as a matter of national 

significance. 

64 The matters of national significance listed in section 6 are not absolute, 

and as such, heritage is not an absolute value under section 6(f) of the 

RMA.   

65 Matters of national significance remain subject to section 5 of the RMA 

due to the cascading effect of planning documents designed to give 

effect to section 5.31  Section 5(1) identifies the RMA's purpose, which is 

to promote the sustainable management of natural and physical 

resources.  Sustainable management is defined as managing the use, 

development and protection of natural and physical resources in a way, 

or at a rate, which enables people and communities to provide for their 

social, economic, and cultural wellbeing.32 

66 In Environmental Defence Society Inc v New Zealand King Salmon 

Company Ltd33 the Supreme Court addressed the phrase "inappropriate 

subdivision, use or development".  It was considered that protection 

against "inappropriate" subdivision, use or development allows for the 

                                                

31
 Environmental Defence Society Inc v New Zealand King Salmon Company Ltd [2014] 

NZSC 38, [2014] 1 NZLR 593 at [30]. 
32

 RMA, s 5(2).  
33

 Environmental Defence Society Inc v New Zealand King Salmon Company Ltd [2014] 
NZSC 38, [2014] 1 NZLR 593. 



14 

 
 

possibility of certain forms of "appropriate" subdivision, use or 

development.34  

67 The inappropriateness of any subdivision, use or development should be 

assessed on a case by case basis, by reference to what is sought to be 

protected.35 

68 The Replacement Plan also has to give effect to the Canterbury 

Regional Policy Statement 2013 (CRPS).  The CRPS informs both what 

should be protected for the purposes of applying section 6(f) and what 

constitutes inappropriate use and development.36 

69 Objective 13.2.1 of the CRPS also uses the qualifier "inappropriate" in 

seeking to identify and protect significant historic heritage items and their 

particular values.  This acknowledges that some use and development 

may be appropriate; it is not an absolute protection.  Objective 13.2.3 

further recognises the importance of enabling repair, reconstruction, 

seismic strengthening, and ongoing conservation and maintenance of 

historic heritage and in particular recognising the associated economic 

costs.   

70 Policy 13.3.4 also seeks to provide for the "social, economic and cultural 

well-being of people and communities by enabling appropriate repair, 

rebuilding, upgrading, seismic strengthening and adaptive re-use of 

historic buildings and their surrounds in a manner that is sensitive to 

their historic values".  The CRPS recognises that the protection of 

historic heritage calls for judgment in what heritage is protected having 

regard to a range of factors, including economic costs.   

71 Deconstruction and/or demolition to enable reinstatement is an 

appropriate use and development in line with the CRPS objectives and 

policies in light of the engineering evidence.   

72 The cost associated with the reinstatement of the Cathedral also 

demonstrates the appropriateness of CPT's relief sought.  The 

                                                

34
 Environmental Defence Society Inc v New Zealand King Salmon Company Ltd [2014] 

NZSC 38, [2014] 1 NZLR 593 at [29].  
35

 Environmental Defence Society Inc v New Zealand King Salmon Company Ltd [2014] 
NZSC 38, [2014] 1 NZLR 593 at [101].  
36

 Chapter 9, Transcript of Proceedings, at page 1277 line 40-45 and page 1278 line 1-5 
(per Mr Nixon).  
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prohibitive nature of the costs associated with the reinstatement of the 

Cathedral may mean that the construction of a new Cathedral is 

appropriate.   

73 In the context of the Canterbury earthquakes and the damage sustained 

to the ChristChurch Cathedral, the value of protecting the historic 

heritage of the Cathedral cannot supersede the overall purpose of the 

RMA and the considerations of section 5.   

74 The Cathedral is undoubtedly an iconic building.  Consequently, its 

current state is a cause of concern for many.  As discussed above, the 

two main options for the future of the Cathedral, reinstatement or 

replacement,37 require significant deconstruction, which would fall within 

the definition of "demolition" in the Replacement Plan.38   

75 Accordingly, under the Revised Proposal any consent to first demolish or 

deconstruct the Cathedral to be able to either reinstate or construct a 

new Cathedral will require consent as a discretionary activity.39   

76 Both reinstatement or replacement also require extensive funding, of 

which there is currently a shortfall.  While the historic heritage of the 

Cathedral is not disputed, any recognition of and provision for the 

protection of the Cathedral must accommodate considerations of the 

economic, social and cultural wellbeing of people and communities. 

77 There is a significant shortfall between insurance cover and the cost of 

reinstating or replacing the Cathedral.  The evidence of Mr Holley 

identifies the significant limitations faced by CPT, due to the fact that 

unlike a commercial organisation, they cannot take on external debt 

funding. 40  Nor can CPT utilise the funding for other parishes, as this 

would prevent any repairs or maintenance to those parishes.41   

                                                

37
 See Chapter 13 - Closing Legal Submissions of Counsel on behalf of the Church 

Property Trustees (ChristChurch Cathedral) (Submission 3610) dated 20 April 2016. 
38

 Chapter 9, Transcript of Proceedings, at page 1248 (per Mr Nixon).  
39

 Revised Proposal, Clean Version dated 21 April 2016, Rule 9.3.3.2.5 D3.   
40

 Statement of Evidence of Gavin Holley on behalf of the Church Property Trustees 
(Submission 3610) dated 10 December 2015 at [31]; Statement of Evidence of Bob 
Nixon dated 12 January 2016 at [4.7].  
41

 Statement of Evidence of Gavin Holley on behalf of the Church Property Trustees 
(Submission 3610) dated 10 December 2015 at [32]. 
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78 Mr Holley's evidence makes it clear that the financial crisis faced by the 

Diocese would adversely affect the ability to perform work of a spiritual, 

cultural and social nature, which is the core function of the Church, not 

heritage protection.42 

79 The financial constraints of churches was discussed in Hamilton East 

Community Trust v Hamilton City Council [2014] NZEnvC 220, involving 

a resource consent application by the Roman Catholic Diocese of 

Hamilton to demolish a building with heritage values. 

80 The Court in that case accepted that that in balancing the heritage 

values of the building against the cost of strengthening it versus 

demolition, the Diocese had other priorities for its spending: 

"We accept that it is not appropriate to have the same 

expectations of a non-commercial body such as this, as one 

might have of a corporate entity engaged in property 

development and ownership…For an organisation that is largely 

dependent for its current income on the donations of 

parishioners, and which has few, if any, income producing 

assets, it is unsurprising to find that it will wish to give priority to 

spending on religious, educational and charitable projects, rather 

than on a building that no longer suits its needs."43 

81 In that situation, the Court accepted that demolition was the only way in 

which the Diocese could effectively operate.  The cost of ensuring the 

building was brought up to standard, rather than demolishing and 

replacing it with a new Diocesan Centre, was considerable.  As such, the 

Court recognised "that the Church should be enabled to manage its own 

affairs in a way that is meaningful to its own mission and intent…"44 

82 Ms Rachlin has acknowledged that there is a fine balance between 

heritage retention and cost, and that the ongoing recovery of the Central 

                                                

42
 Statement of Evidence of Gavin Holley on behalf of the Church Property Trustees 

(Submission 3610) dated 10 December 2015 at [33] to [34]; Statement of Evidence of 
Bob Nixon dated 12 January 2016 at [4.10].  
43

 Hamilton East Community Trust v Hamilton City Council [2014] NZEnvC 220 at [105].  
44

 Hamilton East Community Trust v Hamilton City Council [2014] NZEnvC 220  at [111].  
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City would suffer if heritage listed buildings were abandoned in their 

current state.45  

83 Accordingly the heritage status of the Cathedral is not a reason for 

CPT's relief to be declined.  Instead: 

(a) the heritage status of the building supports the relief sought in the 

event that reinstatement is selected – the project needs to proceed 

swiftly, with minimal argument, and in a manner that will see a 

safe, insurable building able to withstand future seismic events;  

(b) if reinstatement does not proceed – primarily due to funding 

constraints – the recovery needs of the city, and the needs of the 

Church, means that that should be accepted as heritage is not an 

absolute value. 

What about public participation? 

84 CPT seeks that any rule in Chapter 9 providing for the deconstruction or 

demolition of the Cathedral precludes public and limited notification of 

the consent application by CPT.   

85 The change requested to Rule 9.3.3.2.2 C3 would also mean Rule 

9.3.3.2.4 in relation to non-notification also applied to the demolition 

and/or deconstruction of the ChristChurch Cathedral. 

86 A consent authority must decide whether to give notification of an 

application for resource consent, and notify the application if it decides to 

do so, within 20 working days after the day that the application is 

lodged.46  Notification can be made on a public or limited basis.  

87 There is a general discretion regarding notification under the RMA.47  

However, a consent authority must publicly notify an application if it has 

more than minor adverse effects on the environment; if the applicant 

requests public notification; or, if a rule or national environmental 

standard requires public notification of the application.48   

                                                

45
 Chapter 9, Transcript of Proceedings, at page 979 (per Ms Rachlin).  

46
 RMA, s 95.  

47
 RMA, s 95A(1).  

48
 RMA, s 95A(2).  
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88 A consent authority must not publicly notify an application if a rule or 

national environmental standard precludes public notification of the 

application.  Despite this, a consent authority may publicly notify an 

application if it decides that special circumstances exist in relation to the 

application.49 

89 The RMA explicitly provides that a rule may preclude the consent 

authority from publicly or limited notifying an application for resource 

consent.   

90 It is submitted that such a rule is appropriate in respect of the 

deconstruction or demolition of the Cathedral in light of: 

(a) the public participation afforded by this planning process;  

(b) consistency with the treatment of the Cathedral of the Blessed 

Sacrament; 

(c) notification would be unlikely to result in the Council receiving 

further information relevant to the issues for determination on any 

substantive application; and 

(d) notification would likely result in an additional hearing and further 

delays in respect of the deconstruction or demolition of the 

Cathedral.  

91 These matters are discussed further below.  

 Public participation 

92 The Replacement Plan hearing is a public process, involving full public 

notification, the ability to make submissions, and further submissions on 

submissions (including to the submission lodged by CPT).   

93 A district plan is key to the RMA's purpose of enabling "people and 

communities to provide for their social, economic, and cultural well- 

being".  It is arrived at through a participatory process.50  Through such a 

process, communities and organisations are able to participate and 

                                                

49
 RMA, s 95A(4).  

50
 Discount Brands Ltd v Westfield (New Zealand) Ltd [2005] NZSC 17, [2005] 2 NZLR 

597 at [10]. See too General Distributors Ltd v Waipa District Council (2008) 15 ELRNZ 
59 (HC) at [54]. 
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influence the direction of the region in which they live and operate.51  

One of the underlying purposes of the notification/submission/further 

submission process is to ensure that all are sufficiently informed about 

what is proposed.52 

94 This planning process is a public process with far-reaching opportunities 

to be involved, and indeed many did get involved.  Mr Nixon considers 

that the planning process is the appropriate opportunity for the options in 

respect of the Cathedral to be addressed, rather than also by way of 

public notification of any consent application.53 

95 The public interest is adequately served by this public planning process.  

The timing delays, costs implications, and conclusive evidence in 

relation to the engineering and costs significantly outweigh any benefits 

that may be gained from public notification of any resource consent 

application to deconstruct or demolish the Cathedral.  

96 Other submitters have suggested that a further public process is 

required because some members of the public might have 'missed the 

boat' in relation to this process.  There are two responses to that: 

(a) the primary interest groups concerned with the future of the 

Cathedral have submitted and have participated in this process – 

there are unlikely to be many more submitters in a consent 

process; and 

(b) there is no logical distinction between this process and a consent 

process that means those who have 'missed the boat' in relation to 

this process should be treated any differently as if they had missed 

participating in a consent process – there is no reason why this 

process should not be the final process in relation to this issue 

rather than a consenting process. 

 

 

                                                

51
 Rangitata Diversion Race Management Ltd v Genesis Energy Ltd [2015] NZHC 2174.  

52
 General Distributors Ltd v Waipa District Council (2008) 15 ELRNZ 59 (HC) at [55]. 

53
 Chapter 9, Transcript of Proceedings, at page 1247, lines 15-40. Statement of 

Evidence of Bob Nixon dated 12 January 2016 at [8.10]. 
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Consistency with the treatment of the Cathedral of the Blessed 

Sacrament 

97 Under the Revised Proposal, the deconstruction or demolition of the 

Cathedral of the Blessed Sacrament is a controlled activity, which is to 

be processed on a non-notified basis.54  

98 Both cathedrals are important heritage buildings in Christchurch City.  

Both have been extensively damaged as a result of the Canterbury 

earthquakes, and are subject to section 38 notices.  Both cathedrals are 

also owned by religious entities that use the cathedrals as a place to 

serve a spiritual and religious function, with little to no income.   

99 All of the evidence in respect of the deconstruction or demolition 

required in respect of the cathedrals is before the Hearing Panel, and 

has been heard as part of a public planning process.  Accordingly, there 

is no reason to treat the ChristChurch Cathedral differently from the 

Cathedral of the Blessed Sacrament, as to both notification and activity 

status.  

 Further relevant information 

100 An essential question when deciding whether to publicly notify a 

resource consent under section 95A(1) of the RMA includes whether 

notification will result in the decision maker receiving any further 

information relevant to the issues for determination on the substantive 

application.55   

101 This question is also relevant to the Panel's decision in respect of a rule 

precluding notification of any application for resource consent to 

deconstruct or demolish the Cathedral. 

102 In respect of the ChristChurch Cathedral, notification would not result in 

any further pertinent information, particularly in respect of financial and 

engineering constraints, beyond the evidence that CPT has provided to 

the Panel.   

                                                

54
 Revised Proposal, Clean Version dated 21 April 2016, Rule 9.3.3.2.2 C3 and Rule 

9.3.3.2.4.  
55

 Associated Churches of Christ Church Extension and Property Trust Board v 
Auckland Council [2014] NZHC 3405, (2014) 18 ELRNZ 237.  See discussion at 
Chapter 13 - Closing Legal Submissions of Counsel on behalf of the Church Property 
Trustees (ChristChurch Cathedral) (Submission 3610) dated 20 April 2016 at [65]-[68]. 
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103 The decision involves evidence of a technical nature, which is already 

before the Hearings Panel.  Agreement on the engineering and costs 

has also been reached between the main protagonists (being CPT and 

GCBT) as set out in the Dean Report.56  

104 The technical evidence in respect of engineering and costs is before the 

Hearings Panel.  The views of the public in relation to the retention of or 

demolition of the Cathedral go both ways.  The only information that 

would arise from public notification would be the opinion of individuals in 

relation to either retaining or deconstructing the Cathedral; 

fundamentally that would be of little use to a further decision maker 

confronted with the uncontested engineering and cost information.   

105 It would also be contrary to the Statement of Expectations to clearly 

articulate how decisions about resource use and values will be made, 

which must be in a manner consistent with an intention to reduce 

significantly (compared with the existing district plans) the requirements 

for notification and written approval (as is encapsulated in Objective 

3.3.2(a)(iii) of Chapter 3 of the Replacement Plan).57  

Additional hearing and delays 

106 There is nothing to be gained from public or limited notification of any 

consent application in respect of the demolition / deconstruction of the 

Cathedral.  Even if reinstatement is ultimately pursued, public or limited 

notification of any consent application would be unlikely to result in 

further pertinent information.  

107 Notification would likely lead to further lengthy litigation proceedings 

(and associated costs), including a public resource consent hearing (and 

subsequent appeals to the Environment Court and potentially higher).   

108 This will lead to further delays for both the future of the Cathedral and 

the recovery of the Central City.   

 

                                                

56
 Statement of Evidence of Bob Nixon on behalf of CPT dated 12 January 2016, 

Attachment 3. 
57

 Canterbury Earthquake (Christchurch Replacement District Plan) Order 2014, 
Schedule 4 Statement of Expectations, paragraph (a)(iii). 



22 

 
 

 What about decisions in relation to a new Cathedral? 

109 CPT is working with the Crown in relation to the future of the Cathedral. 

That process is separate from that afforded by these hearings and the 

planning framework under the Replacement Plan.  CPT is seeking 

changes to enable it to move forward either as part of the process 

separately occurring with the Crown, or in the event that that process 

does not result in a solution. 

110 Even if the decision is ultimately made to reinstate the Cathedral, such a 

"reinstatement" would likely not fall within the definition of 

"reconstruction" as set out in the Revised Proposal.  As set out above, 

reinstatement would require substantial deconstruction, and is likely to 

be considered as a "demolition" under the rules in the Revised Proposal.  

Accordingly, changes are required to the Revised Proposal to enable the 

reinstatement of the Cathedral.  

111 If the decision is made to construct a new Cathedral, the decision in 

relation to the design of any new Cathedral should not prevent the 

current Cathedral from being deconstructed.  It is not appropriate for the 

Cathedral to remain as it is until decisions are made about a future 

Cathedral.  The damage renders the Cathedral hazardous for use until it 

is reinstated or replaced, and also requires temporary stabilisation 

before workers can enter safely.58  Left in its current exposed and 

weakened state, the Cathedral is at risk of deterioration and further 

seismic damage.59 

112 CPT has sought relief in relation to Chapter 13 to provide for the 

reinstatement of or construction of a new cathedral; questions as to 

notification of any new design are best dealt with there, separate from 

the issue of deconstruction of the existing building.  CPT's relief sought 

on Chapter 13 seeks controlled activity status for any new cathedral, 

with matters of control related to urban design.  The question of any new 

design is distinct from the appropriateness of the deconstruction or 

demolition of the existing Cathedral and non-notification of that process 

under Chapter 9.  

                                                

58
 Dean Report at 9.  

59
 Dean Report at 20.  
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 Conclusion 

113 The controlled activity rule sought by CPT is appropriate given the level 

of deconstruction required to either reinstate or construct a new 

Cathedral, and in light of the evidence as to costs and funding.   

114 The Hearing Panel has the opportunity to put to an end the significant 

delays and arguments regarding the future of the Cathedral, by ensuring 

that an appropriate and efficient planning framework is established so 

that further unnecessary delays are avoided.  That will greatly assist the 

recovery of the Central City.   

 

Dated this 10th day of June 2016 

 

............................................................ 

J W A Johnson  

Counsel for The Church Property Trustees 

 



24 

 
 

Appendix A - Changes sought by CPT 

Changes shown in underline from 'Clean' version dated 21 April 2016. 

1. Amend Rule 9.3.3.2.1 P8 as follows: 

9.3.3.2.1 Permitted Activities – Heritage Items and Heritage Settings 

(High Significance (Group 1) and Significant (Group 2)). 

 

Activity Matters over which control 

is reserved 

P8  Demolition and 

deconstruction of heritage 

a. Regardless of any other 

rule, demolition or 

deconstruction works carried 

out under a notice under 

Section 38 of the Canterbury 

Earthquake Recovery Act 

2011 that existed as at 18 April 

2016 or under section 77 of 

the Greater Christchurch 

Regeneration Act 2016. 

2. Amend Rule 9.3.3.2.2 C3 as follows: 

9.3.3.2.2 Controlled Activities – Heritage Items - High Significance 

(Group 1) and Significant (Group 2)  

 

Activity Matters over which control 

is reserved 

C3  Demolition and 

deconstruction of the 

Cathedral of the Blessed 

Sacrament or the 

ChristChurch Cathedral other 

than where provided in P8. 

a. Matters of control for 

demolition and deconstruction, 

Cathedral of the Blessed 

Sacrament and the 

ChristChurch Cathedral, 

9.3.4.2 - a - c. 

3. Delete Rule 9.3.3.2.5 D3. 
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4. Amend Matters of control 9.3.4.2 as follows: 

9.3.4 Matters of control - Historic Heritage 

9.3.4.2 Demolition and deconstruction - Cathedral of the Blessed 

Sacrament and the ChristChurch Cathedral 

 

In considering whether or not to impose conditions in respect of 

demolition and deconstruction of the Cathedral of the Blessed 

Sacrament, or the ChristChurch Cathedral, the Council reserves control 

over the following matters: 

a. The methodology for deconstruction including the phasing of the 

works, any heritage fabric which is to be retained, and how any 

heritage fabric to be retained is to be stored. 

b. A photographic record of the heritage item, including prior to, 

during the course of the works and on completion. 

c. Any mitigation measures, such as installation of interpretative 

panels on the site that identify the history and significance of the 

heritage item, and may include photographs, text and architectural 

plans of the building. 


