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INTRODUCTION  

1. Forest & Bird generally supports the provisions of the Proposed Replacement 

Christchurch District Plan as set out in the evidence of Deborah Hogan on 18 

December 2015 (the proposal). However, there are some matters where Forest & 

Bird seeks amendments to the proposal, the most important of which relate to Policy 

9.1.1.1.2(a) and (e) and the grazing exemption.  

2. The key issues which these submissions address are: 

a. The matters on which Forest & Bird supports the proposal, particularly where 

Forest & Bird supports Ms Hogan in not accepting suggested changes by other 

submitters; 1  

b. The changes to Policy 9.1.1.1.2 including: 

(i) Separate provisions relating to SES without the coastal environment and 

outside the coastal environment; and 

c. A new sub-policy 9.1.1.1.2(e). 

d. The permitted rules insofar as they relate to grazing and improved pasture. 

Forest & Bird is concerned rules that these rules are not sufficiently  clear and 

unambiguous and will allow significant adverse effects on indigenous 

biodiversity as a permitted activity;  

3. Before assessing the planning provisions, some context is provided. The context, 

particularly the significant and in some ecological districts almost total, loss of 

indigenous biodiversity within Christchurch District  and the difficulties inherent in 

rules relating to the clearance of indigenous vegetation emphasise the need for 

unambiguous and enforceable provision that protect indigenous biodiversity 

including SESs.  

4. Forest & Bird is calling expert evidence from Mark Davis on terrestrial ecology.  

THE CONTEXT 

5. There are two matters of context which Forest & Bird submits are critical to the 

consideration of the provisions regarding indigenous vegetation. These relate to: 

a. the amount of indigenous biodiversity that remains in the district; 

b. the difficulties inherent in rules relating to the clearing of indigenous vegetation.  

                                                           
1
  As set out in Ms Hogan’s evidence and rebuttal evidence.  



Amount of indigenous biodiversity in the Christchurch District  

6. Indigenous biodiversity in Christchurch District has been dramatically reduced. Some 

vegetation : 

a. Less than 1% of old growth forest on Banks Peninsula remains;2 

b. Almost nothing (0.5%) remains of the alluvial forest of the Canterbury Plains. 3 

7. Mr Davis’ is of the opinion that these losses are so significant that rigorous rules are 

needed to prevent any further losses.4 

Difficulty inherent in indigenous vegetation clearance rules  

8. Indigenous vegetation clearance rules are inherently difficult to draft and enforce. 

There have been a number of occasions that Forest & Bird is aware of where deficient 

rules in plans have caused or contributed to the loss of the indigenous biodiversity 

that they were designed to protect.  Forest & Bird has also had experiences where 

deficient planning provisions, combined with lax enforcement, has resulted in the loss 

of significant  indigenous biodiversity values. 

9. Royal Forest and Bird Protection Society of New Zealand Incorporated v Innes5 

involved an application for enforcement orders relating to the clearance of 

indigenous vegetation near the Clutha River. The Environment Court issued an 

interim enforcement order. Mr Innes then challenged the interim order. In its 

decision the Environment Court was critical of the relevant indigenous clearance rule, 

finding it to be “fraught with complexity and uncertainty” 6 and “woefully difficult to 

understand and apply” .7  

10. In Innes, the consequences of the flawed rule were very significant.  

                                                           
2
 Evidence of Mark Davis, para 26 

3
 Evidence of Nicholas Head, stage 2, para 8.4 

4
 14-16 

5
 [2015] NZEnvC 219 

6
 [21] The Court has a primary responsibility to uphold compliance with the RMA (including plan rules). However, that does 

not necessarily dictate that an interim order as to rule contravention must be maintained regardless of circumstances. 
Especially when considering whether an interim order ought to be cancelled, we agree with Ms Caunter that it is relevant 
for the Court to consider the coherence or otherwise of the rule in issue. In this case, we are dealing with a rule no-one 
could reasonably claim to be easy to understand. Mr Innes diligently sought Council advice on whether it applied or not, 
and was disarmed by what Council officers told him. Those officers could not be said to have obviously got it wrong either. 
That is because the rule owes its origins to compromise and poor regulatory process. Consequently, it is unacceptably 
fraught with complexity and uncertainty. In this context, we stop short of declaring it ultra vires. Firstly, that is because we 
have only had opportunity to apply the lens of Mr Innes unfortunate circumstances to it. Secondly, in that context and with 
the help of Court directed expert witness conferencing amongst the three ecology and botany experts, we have elicited a 
meaning as we later address. We have no jurisdiction to declare it void for unreasonableness. The Council most certainly has 
capacity to re-consider it on that basis, and we encourage it to do so with urgency. 
7 [65] We were informed of the genesis of Site Standard 5.3.5.l.x and the associated definition of "indigenous vegetation". 

That included changes that were made in response to a particular submitter, and further changes by consent orders. While 
this is not uncommon, in process terms, in this case it appears to have resulted in a provision 
which is woefully difficult to understand and apply.  



a. An area of what Forest & Bird considered was significant indigenous vegetation 

was lost; 

b. A number of parties, including Forest & Bird, Mr Innes and the Council were 

forced to expend considerable resources on the resulting litigation, which could 

have been avoided if the provision had been clear and unambiguous.   

11. Forest & Bird has had similar experiences with indigenous vegetation clearance rules, 

where poorly drafted rules have been able to be exploited to allow for the loss of the 

indigenous vegetation, often  significant, that the rules is intended to protect.   

12. An example that is particularly relevant here relates to the enforcement of the 

indigenous vegetation clearance rules of the Banks Peninsula District Plan. In 2014 

Forest & Bird became aware that a large area of regenerating kanuka had been 

sprayed. Forest & Bird considered that this was in breach of the plan.   There was a 

provision in the plan which excluded areas of indigenous vegetation from the 

vegetation clearance rules for improved pasture at the time that the plan was 

notified. Forest & Bird received expert advice from Mr Davis that the vegetation on 

the site could not have grown from an area of improved pasture in the time since the 

plan was notified. The Council accepted an assertion by the landowner that they were 

simply reinstating overgrown pasture.8 

13. These situations show that it is imperative that provisions that protect indigenous 

biodiversity and significant indigenous vegetation and significant habitat of 

indigenous fauna, need to be clear, unambiguous and enforceable. This will minimise 

the risk of situations like those referred to above recurring. 

PROVISIONS SUPPORTED BY FOREST & BIRD  

14. Forest & Bird is generally supportive of the proposal. This has two aspects, which are 

considered in turn: 

a. a number of changes that have been made to the proposal as a result of 

submissions from Forest & Bird; 

b. provisions supported by Forest & Bird that are recommended to be retained by 

Ms Hogan.  

Changes sought by Forest & Bird  

15. A number of changes sought by Forest & Bird have been made to the proposal. Forest 

& Bird concerns in relation to these matters are addressed with these changes and 

are not commented on further. This includes: 

a. Rule 9.1.2.2 P4, where the proposal now includes that plants and seeds be 

sourced from the relevant ecological district. 
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 Further details are provided  Appendix 1 of Mr Davis evidence.  



b. A note at the start of Appendix 9.1.4.1, to the effect that the site is schedule is 

not complete and will be updated. 

Provisions supported by Forest & Bird that are retained 

Public access and location of SES information  

16. Information about SES should remain public.   

17. In addition to the merits reasons ??discussed by Ms Hogan in paragraphs 11.17 and 

11.18, which Forest & Bird supports, the creation of a silent file would need to be 

consistent with the presumption in the Local Government and Official Information 

and Meetings Act 1982 (LGOIMA), that information held by the Council is publicly 

available.  

18. In general it is submitted that there is no good reason for withholding the information 

and it should be available to the public.  

19. There may be good reason for withholding some information. For example, 

identification of the location of some lizard and gecko habitat can promote poaching. 

The withholding of some information may be consistent with  LGOIMA, for example: 

a. section 6(a) – regarding the maintenance of the law; and/or 

b. section 7(2)(j) – regarding avoiding improper advantage. 

20.  However, the withholding of information should be minimised and matters such as 

the boundaries of SES and the general reasons for their inclusion should be publicly 

available. Withholding such information would not be consistent with LGOIMA. 

Objective 9.1.1.1  

21. Forest & Bird supports Objective 9.1.1.1. It is consistent with the Council’s obligations 

under sections 6(c) and 31(1)(b).  

22. Forest & Bird agrees with Ms Hogan that the Christchurch Gondola submission 

seeking the removal of “maintained and enhanced” should be rejected. 9  Section 

31(1)(b) requires that the Council  control  any actual or potential effects of the use, 

development, or protection of land, including for the maintenance of indigenous 

biological diversity 

23.  The reference to “maintained and enhanced” gives effect to section 31(1)(b) and 

should be retained in Objective 9.1.1.1. 

9.1.1.1.1 Policy 1 – Identification of Ecological Significance  

24. Forest & Bird’s submission expressed concerns regarding the completeness of the 

schedule of SES. Forest & Bird’s concern was that the schedule was incomplete and 
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that significant sites not on the schedule would not be protected in accordance with 

section 6(c). 

25. Ms Hogan has addressed these concerns and Forest & Bird is now satisfied with the 

amended policy. 

Policy  9.1.1.1.5 - Offsetting 

26. Forest & Bird supports Policy 9.1.1.1.5.  

PROVISIONS WHERE FOREST & BIRD SEEKS CHANGES TO PROPOSAL  

9.1.1.1.2 Policy 2 Land Management  

27. Forest & Bird partially supports the proposal. However, it has concerns regarding: 

a. inclusion of “and where this is not practicable” and “no net loss” in 9.1.1.1.2(a); 

and 

b. new sub-policy 9.1.1.1.2(e)  

9.1.1.1.2(a) No net loss 

28. The notified proposal of Policy 9.1.1.1.2 had no reference to net loss. The 4 

November version included a reference to net loss. However, in the expert 

conferencing statement for Topic 16 – Biodiversity Offsetting,  the ecologists agreed: 
10 

The experts agree that the wording of Policy 9.1.1.1.2 -Land Management, as 

revised, needs clarification. The experts recommend that the planners re-

consider the wording of this policy, so that it no longer includes the words ‘net 

loss’ which is related to offsetting. 

29. This was explained in the mediation report:11
 

 

In respect of Policy 2, Judith Roper Lindsay [ecologist called by Fulton Hogan] 

stated the ecology expert conferencing determined the term “net loss” should 

be deleted because of confusion with offsetting and difficulties quantifying the 

term. Matters raised during mediation in respect of Policy X included the 

interaction of (b) (i) with (d), the need to improve grammar and a time limit to 

be imposed on “pasture improvement”. CCC to review these matters. 

30. The proposal was amended again on 2 December and the reference to net loss 

deleted.   
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31. Dr Roper Lindsay expresses concern that the Policy 9.1.1.1.2(a) prohibits all activities 

that have adverse effects on SES.12 It is submitted that this is not the correct 

interpretation of the policy. Policy 9.1.1.2(a) needs to be read in conjunction with: 

a. Policy 9.1.1.1.2(d), which provides for small low impact indigenous vegetation 

clearance in a number of circumstances; and 

b. Rule 9.1.2.6, which provides exemptions from the rules for various activities 

which would have effects on SES. 

32. When read in conjunction with these provisions, it is clear that adverse effects on SES 

are anticipated in some circumstances. 

33. While expressing concern about Policy 9.1.1.2(a), Dr Roper Lindsay does not provide 

any alternative wording.  

34. Mr Chrystal makes similar comments and provides some alternative wording, seeking 

the addition of the works no net loss, effectively seeking that the 4 November version 

of the proposal be reinstated.  

35. In response to this evidence, the proposal has subsequently been amended to 

provide for the avoidance of adverse effects on SES in the coastal environment but 

with the reference to no net loss retained with respect to SES outside the coastal 

environment. 

36. Forest & Bird has no concerns with 9.1.1.2(a)(i) and consider this is necessary to give 

effect to NZCPS. Forest & Bird does have concerns about Policy 9.1.1.2(a)(ii) and 

submits that the 4 December version of the proposal should be adopted. 

Policy 9.1.1.1.2(a)(i) Avoiding effects on SES in the coastal environment  

37. Policy 9.1.1.1.2(a)(i) gives effect to Policy 11 of the NZCPS for the following reasons 

and needs to be retained on some form. THE grounds for this submission are that The 

ecologists identified a conflict between the no net loss policy sought by Fulton Hogan 

and Policy 11(a) of the NZCPS. 13 

The experts agree that the ‘no net loss’ policy is in conflict with policy 11A of the 

New Zealand Coastal Policy Statement(NZCPS) which requires avoidance not ‘no 

net loss’ in the coastal environment. The experts recommend that the planners 

are  made aware of, and resolve, this conflict.  

38. It is submitted that this is correct. The NZCPS does not provide for offsetting of the 

effects referred to in Policy 11(a). Such effects must be avoided.  

39. Principle 1 of the Biodiversity Offsetting Framework provides that offsetting only 

applies after appropriate avoidance, minimisation and remediation and mitigation 
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 48 
13

 Expert conference statement, Topic 16, 3.1 



actions. Policy 11 of the NZCPS provides that avoidance is appropriate action where 

the specified adverse effects arise. A general policy that provides for offsetting is not 

appropriate in the coastal environment.  

40. Section 75(3) provides that the proposal must give effect to the NZCPS.  

Policy 9.1.1.1.2(a)(ii)No net loss outside the coastal environment  

41. Forest & Bird is opposed to Policy 9.1.1.1.2(a)(ii) and seeks that the 2 December 

version of the proposal be adopted (which includes Policy 9.1.1.1.2(a)(i) above).  

a. The 2 December version gives effects to the CRPS; 

b. The inclusion of the reference to no net loss creates unnecessary ambiguity. 

42. Policy 9.3.1 is the key policy of the CRPS:  

Policy 9.3.1 – Protecting significant natural areas 
... 
3) Areas identified as significant will be protected to ensure no net loss of 

indigenous biodiversity or indigenous biodiversity values as a result of 
land use activities. 

43. No net loss is defined as follows:  

No net loss 

In relation to indigenous biodiversity, “no net loss” means no reasonably 

measurable overall reduction in: 

(a)  the diversity of indigenous species or recognised taxonomic units; and 

(b)  indigenous species’ population sizes (taking into account natural 

fluctuations) and long term viability; and 

(c) the natural range inhabited by indigenous species; and 

(d)  the range and ecological health and functioning of assemblages of 

indigenous species, community types and ecosystems 

44. No net loss can be achieved through a number of ways. No net loss can be achieved 

through the protection of biodiversity in the traditional sense of preventing activities 

that will adversely affect the values. No net loss could also be achieved through 

offsetting.  

45. The CRPS contains methods including:  

Territorial authorities  
Will: 
(3) Set out objectives and policies, and may include methods in district plans 
to provide for the identification and protection of areas of significant 
indigenous vegetation and significant habitats of indigenous fauna. District 
plan provisions will include appropriate rule(s) that manage the clearance of 
indigenous vegetation, so as to provide for the case-by-case assessment of 
whether an area of indigenous vegetation that is subject to the rule 



comprises a significant area of indigenous vegetation and/or a significant 
habitat of indigenous fauna that warrants protection. 

46. Forest & Bird agrees with Mr Parrish that the CRPS provides a degree of flexibility for 

the overall management of SES.14 It is submitted that the approach adopted in the 4 

December version of the proposal is consistent with and gives effect to the CRPS. It is 

aimed at ensuring that there is no net loss of indigenous biodiversity of indigenous 

biodiversity values.  

47. The ecologists agreed that the reference to no net loss should be removed due to the 

confusion it created with offsetting and the difficulty of quantification. Its inclusion 

would be contrary to their unanimous opinion. 

48. Ms Hogan considers that the proposal maintains the overall directive to avoid adverse 

effects.15 It is submitted that this should not be accepted. The amended wording 

removes the overall directive to avoid adverse effects. The addition of the words 

“where this is not practical” and “no net loss” change to overall directive from “avoid” 

to “offset”. There is no longer a directive to avoid.  

49. For these reasons Forest & Bird seeks that the 4 December version of the proposal be 

reinstated. 

Comment on 18 December version of the proposal 

50. Ms Hogan16 recognises that the 18 December version of Policy 9.1.1.1.2(a)(ii)  may 

need some further refinement.  

51. Forest & Bird does not consider that the words “and where this is not practicable” are 

appropriate. This implies that indigenous vegetation clearance can proceed provided 

the effects are avoided as far as practicable. It does not anticipate the circumstance 

where an activity should not be allowed in a particular location. Any activity can 

proceed provided adverse effects cannot be practically avoided.  An applicant for 

resource consent could simply say that it is not practicable to avoid the effects and 

the policy allows them to clear significant indigenous vegetation because they can 

achieve “no net loss”. 

52. The reference to “and where this is not practicable” also creates significant ambiguity 

and uncertainty. The purpose of this policy is to provide guidance as to when adverse 

effects should be avoided. To say that they must be avoided as far as practicable does 

not give any guidance. What are the factors that are relevant in determining whether 

effects have been avoided as far as practicable?  

53. The policy combines the ambiguity of “and where this is not practicable” with the 

difficulties inherent in quantifying “no net loss”.  
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 Rebuttal evidence, 3.17 
16

 Rebuttal evidence, 3.16 



54. If it is determined that “no net loss” should be retained against the unanimous 

opinion of the ecologists. 

55. Ms Hogan supports Mr Davis view that “of the site” is preferable to “within the 

site”.17 Forest & Bird submits this should be retained if “no net loss” is included. 

Policy 9.1.1.1.2(e) 

56. The proposal contains a new sub-policy 9.1.1.1.2(e) as follows: 

Provide for the locational, operational and technical requirements of new, or 

more than minor upgrades to strategic infrastructure and utilities, by 

managing any associated removal of significant indigenous vegetation and 

significant habitats of indigenous fauna, including within Sites of Ecological 

Significance, to remedy or mitigate the adverse effects on indigenous 

biodiversity values and ecosystem functions. 

57. This proposal was inserted was due to concerns raised by Transpower that the 

proposal did not give effect to the National Policy Statement on Electricity 

Transmission (NPSET).  

58. Ms Hogan refers to the addition of Policy 9.1.1.1(e) as a minor amendment.18 It is 

submitted that this amendment is anything but. The policy effectively allows for the 

establishment of strategic infrastructure within the SES, with the only requirement to 

remedy or mitigate adverse effects. Adverse effects do not have to be avoided. 

Curiously, adverse effects do not have to be offset either. This is a significant change.     

59. Forest & Bird is opposed to this sub-policy on the grounds it is inconsistent with 

section 6(c) and does not give effect to the NZCPS. The failure to require offsetting of 

any adverse effects is also contrary to Policy 9.3.1 of the CRPS. 

60. The NPSET applies to the electricity transmission network and contains specific 

provisions related to the electricity transmission network.  

61. Policy 8 sets out some effects that the electricity transmission network should avoid. 

SES are not one of the areas where adverse effects are need to be avoided. This is 

unsurprising as transmission lines do not tend to have significant adverse effects on 

SES, with the effects usually limited to the footprint of the pylons and access tracks. 

62. Strategic infrastructure19 and utilities20 have much broader definitions, including the 

electricity transmission network, but also a range of other infrastructure. This 
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 Rebuttal evidence 3.10 
18

 Rebuttal evidence 2.43 
19 Strategic infrastructure means those necessary infrastructure facilities, services and installations which are of greater 

than local importance, and includes infrastructure that is nationally significant. 
Explanatory note 
The following are non-exclusive examples of strategic infrastructure 
1. strategic transport networks; 
2. Christchurch International Airport; 



includes activities that could have significant adverse effects on SES. For example, the 

generation of electricity is an activity that can have significant adverse effects on SES. 

However this is covered by the definition of utility and the effect of  

63. This is contrary to section 6(c), which provides for the protection of SES. It is 

submitted that allowing activities in SES without consideration of whether the effects 

should be avoided is contrary to section 6(c). 

64. Policy 11 of the NZCPS is also relevant. The NPSET creates some doubt as to whether 

the effects of the electricity transmission network on the matters in Policy 11 must 

always be avoided. However, there is no basis for the proposal to provide for effects 

that must be avoided under Policy 11 of the NZCPS, other than possibly for the 

electricity transmission network. 

65. Policy 9.3.1 of the CRPS provides that SES should be protected such that there is no 

net loss. Policy 9.1.1.1.2(e)  is contrary to this as it does not make any provision for 

offsetting. According to this policy, of effects are mitigated or remedied, they do not 

have to be offset.  The reference to remedying or mitigating but not offsetting 

adverse effects is presumably an oversight. 

66. Policy 9.1.1.1.2(e) goes significantly beyond what is necessary to give effect to the 

NPSET. The key policies of the NPSET are Policies 2-5.21 These require that: 

                                                                                                                                                                                     
3. Lyttelton Port of Christchurch; 
4. bulk fuel supply and storage infrastructure including terminals, wharf lines and pipelines; 
5. defence facilities; 
6. strategic telecommunication and radiocommunication facilities; 
7. the National Grid; and 
8. public water supply, wastewater and stormwater networks and associated facilities 
20

Utility means: 
(a) transformation, transmission, generation or distribution of electricity provided by network utility operators or requiring 

authorities including:   
(i) transmission lines and associated equipment; and 
(ii) private connections to such utilities.  

(b) telecommunication and radio communication facilities including:   
(i) transmitting/receiving devices such as aerials, dishes, wires, insulators, castings, tunnels and associated 

equipment; and 
(ii) support structures such as towers, masts and poles and accessory buildings, and private receiving dish antennae;  

(c) pipes for the distribution or transmission of petroleum or natural or manufactured gas, and necessary incidental 
equipment provided by network utility operators or requiring authorities, and private connections to such utilities;  

(d) reticulated water for supply or irrigation, stormwater management basins, swales or reticulated drainage, and 
reticulated sewerage provided by network utility operators or requiring authorities, including:   

(i) private stormwater facilities connecting to such utilities; and 
(ii) necessary incidental equipment including pumping stations provided by network utility operators or requiring 

authorities and private connections to such utilities; 
(d) lighthouses, meteorological facilities, navigational aids and beacons including approach control services within the 

meaning of the Civil Aviation Act 1990. 
21

 POLICY 2 
In achieving the purpose of the Act, decision-makers must recognise and provide for the  effective operation, maintenance, 
upgrading and development of the electricity transmission network. 
POLICY3 
When considering measures to avoid, remedy or mitigate adverse environmental effects of transmission activities, decision-
makers must consider the constraints imposed on achieving those measures by the 
technical and operational requirements of the network. 
POLICY 4 



a.  the electricity transmission network be recognised and provided for ; 

b. decision makers take various matters into account when making decisions 

relating to the electricity transmission network; and 

c. decision makers must enable the reasonable operational, maintenance and 

minor upgrade requirements of established electricity transmission assets. 

67. There is no requirement to enable new electricity transmission assets. The enabling of 

new electricity transmission assets under Policy 9.1.1.1.2(e) does not give effect to 

the NPSET. 

68. It is submitted that Policy 9.1.1.1.2(d)(g) gives effect to the NPSET and Policy 

9.1.1.1.2(e) should be deleted. If it is not deleted it should: 

a. be  limited to the electricity transmission network; 

b. provide for offsetting of residual effects. 

69. A related new restricted discretionary rule is also proposed (RD3). Forest & Bird 

opposes this rule for reasons discussed below.   

Site specific exemptions to non-complying activity rules  

70. Fulton Hogan and Christchurch Gondola have sought restricted discretionary rules for 

the Templeton Golf Course and the areas around the gondola.   

71. Forest & Bird supports Ms Hogan22 in opposing these exemptions. There is no 

principled basis for providing a lower activity status for the clearance of some SES but 

not others.  

72. Mr Chrystal considers that an application would have the same chance of succeeding 

as a non-complying activity or as the restricted discretionary activity that he 

promotes. It is submitted that the gateway tests in section 104D for non-complying 

activities do make it more difficult to get consent for a non-complying activity.  

Response to Federated Farmers general submission on rules  

73. Federated Farmers has sought a number of changes including permitting farming 

instead of grazing and the removal of the general clearance rule. Forest & Bird 

supports Ms Hogan in opposing these changes. 

                                                                                                                                                                                     
When considering the environmental effects of new transmission infrastructure or major upgrades of existing transmission 
infrastructure, decision-makers must have regard to the extent to which any adverse 
effects have been avoided, remedied or mitigated by the route, site and method selection. 
POLICY5 
When considering the environmental effects of transmission activities associated with transmission assets, decision-makers 
must enable the reasonable operational, maintenance and minor upgrade requirements of established electricity 
transmission assets. 
22

 19.1-19.2 



a. Farming activities can remove indigenous biodiversity. For example, ploughing a  

SES could permanently remove all of the ecological values immediately. This 

should not be allowed as a permitted activity as it is contrary to both section 6(c) 

and 31(1)(g).   

b. Forest & Bird also opposes the suggestion that there does not need to be a 

general indigenous vegetation clearance rule.  There are a large number of 

significant sites that are not on the schedule. Mr Hooson notes that for Banks 

Peninsula alone, 627 sites are yet to be assessed and that many are likely to be 

significant.23 The general clearance rule protects these SES as required by section 

6(c) and the CRPS, particularly Policies 9.3.1 and 9.3.2. The removal of the 

general discretionary rule would be contrary to section 6(c) and would not give 

effect to the CRPS.  

Rule 9.1.2.1.6(vi) –Grazing Exemption  

74. The proposal exempts grazing from the indigenous vegetation clearance rules as 

follows:  

vi. grazing where the Site of Ecological Significance has been used for this 

activity within the 12 months up to an including 25 July 2015. 

75. Forest & Bird is concerned that the grazing exemption will permit significant adverse 

effects on SES and it should be deleted. 

Forest & Bird’s concerns  

76. Forest & Bird’s concerns with this exemption are twofold: 

a. There is no restriction on the type or intensity of subsequent grazing if the site 

was grazed at a particular date. This means that an SES that has been lightly 

grazed to date could be heavily grazed in future as a permitted activity. This can 

cause significant adverse effects.24  

b. The use of a specific date makes the rule unenforceable.  The plan has a life of 10 

years, and in practise will be in effect for many years longer than that.  In a few 

years an issue might arise where an SES is grazed. Whether or not this is 

permitted would turn on whether the site was grazed in the year before 25 July 

2015. An entirely plausible scenario is that in 2025 an SES is being grazed. The 

Council wants to enforce the rule and stop the grazing because of the significant 

adverse effects. The landowner asserts that the site was grazed in the 12 months 

before 25 July 2015. It is hard to understand how in 2025, the Council could have 

any evidence that the site was not grazed in the year before 25 July 2015. The 

rule is unenforceable. 
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77. The concerns with this rule are similar to the concerns with the rule in Innes. While in 

Innes the issue was whether the area was indigenous vegetation, the same confusion 

would arise when trying to determine whether a SES was grazed in the year prior to 

25 July 2015. 

78. Existing use rights would apply to grazing in SES. Section 10 provides:  

10 Certain existing uses in relation to land protected 

(1)  Land may be used in a manner that contravenes a rule in a district plan or 

proposed district plan if— 

...  

(i)   the use was lawfully established before the rule became operative 

or the proposed plan was notified; and 

(ii)  the effects of the use are the same or similar in character, intensity, 

and scale to those which existed before the rule became operative 

or the proposed plan was notified: 

79. This provides for ongoing grazing of SES if it was lawful when the plan was notified 

and the effects are the same or similar. 

Evaluation of the grazing exemption  

80. Ms Hogan accepts the rule will be difficult to enforce but instead supports retention 

of the rule based on “regular liaison with the landowner”:25  

It is my understanding that grazing is useful for management of rank grass and 

other exotic plants that can lead to a loss of biodiversity values in certain 

habitats if they are not grazed. I also understand that grazing is not appropriate 

for all habitats. However SES are also part of existing working farms and 

therefore a balance has to be achieved. In my view management of grazing 

within an SES is an instance where regular liaison with the landowner and 

support can assist in the ensuring that the level of grazing is appropriate to the 

vegetation type. This is also an example of where both regulatory and non-

regulatory approaches need to work alongside each other. I do acknowledge 

that the rule may be difficult to enforce and monitor but overall in my view it is 

necessary to retain the provision. I therefore consider that the relief sought by 

Forest and Bird be rejected.   

81. In a recent decision, Royal Forest and Bird Protection Society of New Zealand 

Incorporated v New Plymouth District Council26 the Environment Court considered the 

obligation under section 6(c) in some detail. Forest & Bird had sought a declaration 

that the Council’s failure to add sites to the list of significant sites that had been 
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assessed to meet the significant criteria that had been identified after a district wide 

survey contravened their Councils duty under section 6(c). If they were not added to 

the list of significant sites SNA’s had no regulatory protection. 

82. The New Plymouth District Plan had a number of non-regulatory methods aimed at 

achieving the protection of the SNA’s. The non-regulatory approach included reliance 

on QEII covenants and landowner liaison. The Council argued that its non-regulatory 

approach was adequate to meet the requirements of section 6(c). 

83. The Court considered the obligation under s6(c) concluding:  

a. Protection under section 6(c) meant to keep safe from harm, injury or damage;27 

b. There is a duty on the Council to protect SNA’s;28 and 

c. Whether or not this duty was fulfilled was dependent on the circumstances.  

84. The Court carefully assessed the effectiveness of the non-regulatory methods 

adopted by the Council and concluded that they did not satisfy the requirement of 

section 6(c). 

85. The Court concluded that landowner liaison and its reliance on community attitudes 

was not adequate to achieve section 6(c). The Court: 

a.  accepted submissions that there may be the odd renegade29 who wished to 

clear SNA’s; and 

b.  concluded that possibility of such renegades meant that landowner liaison on its 

own was not enough given the high vulnerability of some of the SNA’s:   

[96] Reliance primarily on community attitude (uncritically accepting the 
proposition that its existence has been proven) to protect SNAs does not 
provide the protection required by s6(c) because it does not take account of 
those who might have a different attitude and the high vulnerability of at  
least some SNAs identified in the evidence of Ms Maseyk; 

86. Policy 9.3.1 of the CRPS provides:  

Policy 9.3.1 – Protecting significant natural areas 
... 
3) Areas identified as significant will be protected to ensure no net loss of 

indigenous biodiversity or indigenous biodiversity values as a result of 
land use activities. 

87. A key question is whether or not the grazing exemption gives effect to the CRPS. 
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88. It is submitted that the same approach to evaluating the non-regulatory methods 

should apply here as was applied in New Plymouth to determine whether the non-

regulatory methods protect the SES. It is not enough to uncritically accept that an 

approach of landowner liaison is appropriate instead of rules. It is necessary to 

carefully assess the landowner liaison and determine whether this will keep SES safe 

from harm. 

89. Ms Hogan’s opinion is that a non-regulatory method involving regular liaison with 

landowners will address the shortcomings in the plan relating to enforcement and 

monitoring of the grazing exemption. It is submitted that this should not be accepted. 

90. Dr Appleton’s evidence30 is that in July 2015, the Council allocated $80,000 to a 

support package involving rangers liaising with landowner. Dr Appleton also refers31 

to a number of other non-regulatory methods that are being considered but have not 

been adopted. Dr Appleton indicates that he has been asked to comment on the 

merits of non-regulatory methods to protect SES. However, Dr Appleton’s details the 

non-regulatory methods but does not evaluate their effectiveness; he  makes no 

comment on the merits.  

91. The “odd renegade” problem identified in New Plymouth equally applies equally in 

Christchurch District. The natural ecosystems of Christchurch District are highly 

vulnerable. A landowner could turn their back on when faced with “landowner 

liaison” and undertake grazing as a permitted activity with significant adverse effects.  

92. There is uncontested evidence that grazing undertaken in accordance with the 

permitted activity rule can have significant adverse effects. There is the suggestion 

that non-regulatory methods are adequate to protect SES. However, no evaluation 

has been made that provides any basis for the conclusion that the non-regulatory 

methods will keep the SES at risk from grazing “safe from harm, injury or damage”. 

Ms Hogan is asking that reliance be placed on non-regulatory methods, when the 

methods themselves are still being developed. This may be appropriate in the future 

when the non-regulatory methods have been implemented and evaluated. However, 

it is premature now. (???)  

93. Forest & Bird seeks the deletion of the grazing exemption. It does not give effect to 

Policy 9.3.1 of the CRPS. It is submitted that this does not place any undue burden on 

landowners. Existing use rights allow ongoing grazing in SNA’s provided that the 

effects are of the same intensity. This will keep SES safe from harm. 

Rule 9.1.2.6(vii) - Improved pasture exemption  

94. The notified version had no improved pasture exemption. However, such an 

exemption was added to the 4 November version of the proposal, which has been 

subsequently updated.  
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95. Forest & Bird is not opposed to an improved pasture exemption but had significant 

concerns about the 2 December version, which provided:   

vii.  outside a Site of Ecological Significance clearance undertaken on an area 

of improved pasture for pastoral farming existing at 25 July 2015.  

96. The 18 December version addressed many concerns. This provided:  

vii outside a Site of Ecological Significance grazing and maintenance of 

improved pasture existing at 25 July 2015. 

97. A definition of improved pasture is:  

Means an area of pasture where; 

a. exotic pasture grass and herb species are the visually predominant 

vegetation cover; and 

b. the area has been modified or enhanced for the purpose of livestock 

grazing by being subjected to either cultivation, irrigation, oversowing, 

top-dressing, or direct drilling; and 

c. has been subjected to routine pasture maintenance or improvement 

since 1 June 2000. 

98. Forest & Bird is relatively comfortable with the improved pasture exemption although 

does have some concerns about the words “existing at 25 July 2015”, as the purpose 

and effect of these words is unclear.  

99. The definition of improved pasture provides that the area has had to be subject to 

routine maintenance or improvement since 1 June 2000. This creates uncertainty as 

to the purpose of including the 25 July 2015 date as the improved pasture must have 

been subject to routine pasture maintenance or improvement since 1 June 2000.  

100.  It appears that the exemption is seeking to exempt areas that are improved pasture 

and have been continuously since 25 July 2015. This interpretation is consistent with 

Ms Hogan’s evidence:32 

I prefer the exclusion for agriculture and horticulture rather than the 

alternative [regenerating indigenous vegetation] on the basis that 

regenerating vegetation is naturally occurring and has important biodiversity 

value, particularly on Banks Peninsula. 

101. Forest & Bird supports this opinion and seeks to remove any ambiguity that may 

allow regenerating indigenous vegetation to be cleared under this rule. 

102. It is submitted that this could be achieved as follows:  
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vii.  outside a Site of Ecological Significance grazing and routine pasture 

maintenance undertaken on areas of improved pasture that have been 

improved pasture continuously since at 25 July 2015.  

103. Forest & Bird seeks that these amendments be made.  

Rule RD3 

104. A new restricted discretionary rule has been proposed which gives effect to Policy 

9.1.1.1.2(d)(g) and 9.1.1.1.2(e). 

105. Forest & Bird submits that the policy basis for this rule is flawed. The reasons for this 

are set out in the discussion of 9.1.1.1.2(e). Given the drafting of Policy 9.1.1.1.2(e), 

the rule: 

a. will not require the offsetting of adverse effects; and  

b. will allow effects that need to be avoided under Policy 11 of the NZCPS. 

106. Forest & Bird seeks the deletion of the rule. However, this opposition would be 

removed if the flaws in the policy foundation for the rules are rectified. This includes: 

a. acknowledgement that that there may be circumstances when the adverse 

effects of strategic infrastructure need to be avoided; 

b. Providing for the offsetting of any adverse effects. 

107. This could be achieved by deleting Policy 9.1.1.1.2(e). 

Appendix 9.1.4.5 

108. Mr Davis suggested33 some amendments to Appendix 9.1.4.5. These amendments 

stem largely from the expert conferencing, and include:34 

a. The changes from “should” to “will” were recommended by all; 

b. The addition of the reference to the NZCPS in Principle 3 was foreshadowed by 

the expert conferencing. 

c. Mr Davis recommends a tightening of the language on Principle 8. The language 

proposed by Mr Davis, replacing “as far as practicable” with “there is a strong 

likelihood” is consistent with Policy 9.3.6(4) of the CRPS. This recommended 

change is supported by Forest & Bird. 

109. These recommendations have been accepted and incorporated into the proposal. 
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CONCLUSION 

110. Forest & Bird is generally supportive of the proposal. The key areas of concern relate 

to Policy 9.1.1.1.2(a)(ii), (e) and  the grazing exemption. 

111. Policy 9.1.1.1.2(a)(ii) combines the uncertainty of “where this is not practical” with 

the difficulty in quantifying “no net loss”. Forest & Bird considers that the resulting  

policy is ambiguous and unclear. The 4 December version of Policy 9.1.1.1.2(a) should 

be retained. 

112. Policy 9.1.1.1.2(e) goes significantly beyond what was anticipated by the NPSET, by 

providing that new strategic infrastructure does not need to avoid adverse effects on 

SES, when the NPSET only provides this for the existing electrical transmission 

network. In doing so, the policy conflicts with Policy 11 of the NZCPS and the CRPS. It 

should be deleted. Policy 9.1.1.1.2(d)(g) gives effect to the NPSET. 

113. The grazing exemption as drafted will permit for significant adverse effects on SES. 

The proposal relies on non-regulatory methods to address the acknowledged 

difficulties in monitoring and enforcement of this rule. This reliance is misplaced given 

that the non-regulatory methods have not yet been finalised. While reliance on these 

methods may be appropriate when they have been implemented and evaluated, it 

would be premature to do so now. The grazing exemption should be deleted. Existing 

use rights will protect existing grazing within SES. 
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Peter Anderson 
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