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INTRODUCTION  

1. Forest & Bird generally supports the provisions of the Proposed Replacement 

Christchurch District Plan as circulated by the Council on 24 March 2016. These 

submissions address the key areas that remain in dispute including: 

(a) Policy 9.1.1.1.2(a) which relates to land management; 

(b) Policy 9.1.1.1.2(e), which is a new policy relating to network utility operators; 

(c) Policy 9.1.1.1(b) and Appendix 9.1.4.5(b), which relates to offsetting; and 

(d) Activity status and notification provisions for Farm Management Plans (FMP’s); 

and 

(e) Provisions relating to grazing.  

2. One of the themes of concern for Forest & Bird relate to uncertainty. There are a 

number of provisions where significant uncertainty remains. The proposal includes 

reference to “impracticable” in Policy 9.1.1.2(a) and (e). Similarly, the offsetting 

provisions refer to “no net loss or a net gain”. The uncertain definition of net gain 

creates significant uncertainty. It is obvious that the uncertainty associated with these 



provisions is undesirable and should be avoided, as provided by Schedule 4 of the 

Order in Council. 

3. FMP’s are a new tool to manage indigenous vegetation clearance on farms. Forest & 

Bird considers that time should be given for these to be bedded in before controlled 

activity status and non-notification can be considered.  

POLICY 9.1.1.1.2(a)  

4. In the version circulated on 24 March 2016, Forest & Bird is recorded as supporting 

Policy 2(a). There is some confusion about this.  Forest & Bird advised the Council on 

18 March that is supported the Crown suggested wording on the 11 March version. A 

subsequent meeting was held between a number of parties and there is some 

confusion as to Forest & Bird’s position after this meeting.  This is clarified below.  

5. Forest & Bird is concerned about the words “and where this is not practicable” in the 

24 March 2016 version. This creates significant uncertainty. The question of whether 

something is “practicable” is subjective, depending on a range of unidentified factors, 

with the weight dependent on who is assessing it. In many situations, it will be very 

difficult to assess in advance when something is or is not practicable. The associated 

uncertainty is inconsistent with the statement of expectations. The words “and where 

this is not practicable” should be deleted.  

6. Forest & Bird does not support the reference to the Appendix 9.1.4.5 in the objective. 

It should not be necessary to refer to an appendix to determine what is sought to be 

achieved in an objective. It is submitted that it is more appropriate to adopt the 

reference to ensuring no net loss in Policy 9.3.1 of the CRPS which provides:  

Policy 9.3.1 – Protecting significant natural areas 

3) Areas identified as significant will be protected to ensure no net loss of 

indigenous biodiversity or indigenous biodiversity values as a result of land 

use activities. 

7. Forest & Bird therefore seeks the following wording for Policy 9.1.1.1.2(a): 

(a) Avoid, in the first instance, remedy or mitigate adverse effects on 

indigenous biodiversity and indigenous biodiversity values;  and  



(b) Ensure no net loss of indigenous of indigenous biodiversity or indigenous 

biodiversity values.  

8. It is submitted that this is simpler and clearer than the 24 March version.  

9. Forest & Bird supports Policy 9.1.1.1.2(x), relating to the coastal environment.  

NEW POLICY 9.1.1.1.2(e)  

10. The proposal contains a new sub-policy 9.1.1.1.2(e) as follows: 

e.  Recognising that the locational, operational and technical requirements of new, 

or more than minor upgrades to network utility operations may necessitate the 

removal of significant indigenous vegetation and significant habitats of 

indigenous fauna, including within Sites of Ecological Significance:  

i.  ensure in the first instance avoidance of adverse effects on significant 

indigenous biodiversity values, including through route, site and method 

selection, and  

ii.  where this is not practicable adverse effects shall be remedied or mitigated. 

11. Forest & Bird opposes (i) and (ii), the effect of which is to provide that any network 

utility activities can be undertaken in SES, including in the coastal environment, 

provided the adverse effects are remedied or mitigated. If avoiding effects was 

“practicable”, declining consents for network utility operations would be inconsistent 

with this policy, even in SES, provided effects are remedied or mitigated. There is no 

requirement to offset any residual adverse effects.  

12. The reference to “where this is not practicable”: 

(a) creates significant uncertainty regarding what is or is not practicable, which is 

discussed above; 

(b) does not give effect to the NZCPS or the CRPS, as in some circumstances it may 

be appropriate to decline consents for network utility operations where effects 

on SES cannot be avoided through site and method selection.  



13. The approach to considering planning documents was set out in Environmental 

Defence Society v The New Zealand King Salmon Company Limited1 as follows:  

“[129] When dealing with a plan change application, the decision-maker 

must first identify those policies that are relevant, paying careful attention to 

the way in which they are expressed. Those expressed in more directive terms 

will carry greater weight than those expressed in less directive terms. 

Moreover, it may be that a policy is stated in such directive terms that the 

decision-maker has no option but to implement it. So, “avoid” is a stronger 

direction than “take account of”. That said however, we accept that there 

may be instances where particular policies in the NZCPS “pull in different 

directions”. But we consider that this is likely to occur infrequently, given the 

way that the various policies are expressed and the conclusions that can be 

drawn from those differences in wording. It may be that an apparent conflict 

between particular policies will dissolve if close attention is paid to the way in 

which the policies are expressed.” 

14. The key relevant provisions of the CRPS are contained in Chapters 5 and 9. 

15. Chapter 5 relates to land use and infrastructure. There are a number of objectives 

and policies which relate to regionally significant infrastructure including Objective 

5.2.12 and Policy 5.3.13.  

16. These provisions are general in nature and make little reference to significant 

Indigenous vegetation and habitats of significant indigenous fauna. There is no 

                                                           
1
 [2014] NZSC 38 

2
 Which relevantly provides  

Objective 5.2.1 – Location, design and function of development (Entire Region) 
Development is located and designed so that it functions in a way that: 
(1)  achieves consolidated, well designed and sustainable growth in and around existing urban areas as the primary focus 

for accommodating the region’s growth; and 
(2)  enables people and communities, including future generations, to provide for their social, economic and cultural well-

being and health and safety; and which: 
(a)  maintains, and where appropriate, enhances the overall quality of the natural environment of the Canterbury 

region, including its coastal environment, outstanding natural features and landscapes, and natural values;... 
(g)  avoids adverse effects on significant natural and physical resources including regionally significant infrastructure, 

and where avoidance is impracticable, remedies or mitigates those effects on those resources and infrastructure;  
3
Policy 5.3.2 – Development conditions ((Wider Region) 

To enable development including regionally significant infrastructure which: 
(1) ensure that adverse effects are avoided, remedied or mitigated, including where these would compromise or foreclose: 

(e) significant natural and physical resources; 
 



reference to offsetting. This is unsurprising as offsetting is an issue that particularly 

arises with respect to indigenous biodiversity.   

17.  Chapter 9 contains specific provisions relating to indigenous vegetation. In addition 

to Policy 9.3.1,4 Objective 9.2.3 relevantly provides:   

18. Objective 9.2.3 – Protection of significant indigenous vegetation and habitats 

Areas of significant indigenous vegetation and significant habitats of 

indigenous fauna are identified and their values and ecosystem functions 

protected. 

19. When adopting the King Salmon approach to evaluating these provisions, it is 

submitted that there is no conflict between Chapters 5 and 9. Regionally significant 

infrastructure is enabled but must be undertaken in a manner that ensures that 

significant sites are protected such that there is no net loss of significant indigenous 

biodiversity. If there was conflict, the specific and directive provisions of Chapter 9 

should be given more weight than the general provisions in Chapter 5. 

20. If regionally significant infrastructure was not required to offset residual adverse 

effects this would undermine the objectives of Chapter 9. Conversely, Chapter 5 

would not be undermined if regionally significant infrastructure was required to 

offset residual adverse effects.    

21. It is submitted that Policy 9.1.1.1(e), particularly (i) and (ii) go too far.  Requiring that 

adverse effect are only avoided where it is practicable to do so and that other effects 

adverse effect are remedied or mitigated, does not give effect to the CRPS, 

particularly the requirement to ensure no net loss of indigenous biodiversity values in 

SES. The reference to “practicable” creates an undesirable degree of uncertainty.    

22. This situation is even clearer in the coastal environment, where Policy 9.1.1.1.2(e) 

applies. Policy 11 of the NZCPS is a directive policy requiring the avoidance of certain 

adverse effects on indigenous biodiversity in the coastal environment.  This is 

supported by relevant policies in Chapter 8 of the CRPS.  

23. It is submitted that a policy that provides for adverse effects in the coastal 

environment, which could include adverse effects that must be avoided under Policy 

11, does not give effect to the NZCPS.  
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 Set out above 



24. Counsel has also not been able to locate a section 32 or section 32AA evaluation of 

the new policy 9.1.1.1.2(e). It was not in the original notified proposal. It proposed by 

Transpower and supported by Ms McLeod. Ms McLeod purported to do a section 32 

analysis of the new rule RD3, but does not appear to have done one for the policy. Ms 

Hogan supported by similarly does not appear to have done a section 32 analysis on 

the policy.  

25. For these reasons, it is submitted that Policy 9.1.1.1.2(e)(i) and (ii) should be deleted. 

OFFSETTING: POLICY 9.1.1.1.5(b)(ii) AND APPENDIX 9.1.4.5(2) AND DEFINITIONS  

Policy 9.1.1.1.5(b)(ii) and Appendix 9.1.4.5(2) 

26. Forest & Bird also has a concern about Policy 9.1.1.1.5 (b)(ii), which provides: 

The offset can achieve not net loss or preferably a net gain for indigenous 

biodiversity.   

27. This is repeated in Appendix 9.1.4.5(2). Forest & Bird seek that the “or” be replaced 

with an “and”. 

28. This may seem a minor issue but it has significant implications. No net loss is defined 

in the CRPS as follows:  

No net loss 

In relation to indigenous biodiversity, “no net loss” means no reasonably 

measurable overall reduction in: 

(a)  the diversity of indigenous species or recognised taxonomic units; and 

(b)  indigenous species’ population sizes (taking into account natural 

fluctuations) and long term viability; and 

(c) the natural range inhabited by indigenous species; and 

(d)  the range and ecological health and functioning of assemblages of 

indigenous species, community types and ecosystems 

29. No net loss can be achieved through preventing activities that will adversely affect 

indigenous biodiversity values. No net loss could also be achieved through offsetting.  

30. Net gain is not defined in the CRPS but a definition is proposed for the plan:  



A net gain means that biodiversity gains exceed a specific set of losses 

associated with a development.  

31. The difficulty that arises is that net gain applies to out of kind trades, where the 

biodiversity being gained has different values to that being is lost. For example, where 

the loss of significant grassland is being offset by greater protection or restoration of 

a different kind of ecosystem, say forest. 

32. There is no way in which out of kind trades can be robustly assessed. The problem 

with out of kind trades is that, because you are not comparing like for like, there is no 

objective way of assessing whether there is a net gain. How many hectares of forest is 

a hectare of grassland worth? Different ecologists inevitably come up with different 

answers. 

33. The New Zealand Government’s  “Guidance on good practice biodiversity offsetting in 

New Zealand”5  (the national offsetting guidance) address the issue as follows: 6 

As noted above, there is currently no methodology for robustly comparing 

losses and gains for different types of biodiversity. This means that their 

exchange inevitably results in some loss of the biodiversity type being 

impacted. A like for unlike exchange is not therefore considered to be a no 

net loss biodiversity offset although, depending on the circumstances, it may 

still contribute to conservation gains at the offset site. 

34. Consequently the national offsetting guidance indicates that out of kind trades should 

only be used for impacts at low value site trades.7 The use of the word “or” in Policy 

9.1.1.5(b)(ii) indicates a net gain is to be preferred over no net loss. While, this might 
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6
 Page 22 

7
 Page 22 

There may be times when biodiversity being lost is of low value, both to stakeholders, and from an ecological or 
conservation perspective. This might be because the biodiversity is very common, widespread and not the best example in 
the local area. In these circumstances, if the impact is such that a biodiversity offset is still considered to be desirable or 
necessary, there may be greater benefit from managing biodiversity of demonstrably higher conservation value at an offset 
site and a ‘like for like’ exchange may not be the preferred way of addressing adverse effects.  
While it may not be possible to robustly demonstrate no net loss or net gain on a like for unlike basis (it could not meet the 
good practice definition of no net loss, which applies to like for like exchanges), an overall net gain could be deemed to have 
been achieved if the biodiversity being lost is of low value and the biodiversity being gained is clearly of a much higher value 
and the amount gained is reasonably of the same or greater magnitude.  
This might be achieved through expert opinion and would benefit from stakeholder agreement for the exchange to be able 
to demonstrate that it is socially equitable. It would also need to be consistent with statutory tests. In these circumstances, 
a like for unlike exchange (i.e. exchanging low-value biodiversity for high-value biodiversity of another type) could be 
considered to be a biodiversity offset consistent with good practice, provided that all other principles have been met. 

http://www.chchplan.ihp.govt.nz/wp-content/uploads/2015/12/Exhibit-2-Guidance-on-good-practice-biodiversity-offsetting-in-New-Zealand-9-01-2016.pdf
http://www.chchplan.ihp.govt.nz/wp-content/uploads/2015/12/Exhibit-2-Guidance-on-good-practice-biodiversity-offsetting-in-New-Zealand-9-01-2016.pdf


seem logical at first glance, it provides a preference for a type of offset that cannot 

robustly evaluated.   

35. It is submitted that the use of the word “or” should be replaced with the word “and” 

for the following reasons.  

(a) The use of the word “and” indicates that it is necessary to at least achieve no net 

loss, something which can be assessed robustly. Provided no net loss is achieved 

is it preferable to achieve a net gain.   The use of the word “or” removes the 

requirement for no net loss and creates a preference for out of kind offsets that 

are incapable of being robustly assessed. This is contrary to the statement of 

expectations in Schedule 4 of the Order in Council;  

(b) The use of “or” is inconsistent with the national offsetting guidance, which 

Appendix 9.1.4.5 is to be read in conjunction with;8  

(c) It does not give effect to key provisions of the CRPS including : 

(i) Policy 9.3.1, which provides that significant sites are to be protected to 

ensure no net loss. Only providing for a net gain may mean that not net 

loss is not achieved.  

(ii) Policy 9.3.6(5) provides:  

Policy 9.3.6 – Limitations on the use of biodiversity offsets 

The following criteria will apply to the use of biodiversity offsets: 

(5) where the offset involves the ongoing protection of a separate 

site, it will deliver no net loss, and preferably a net gain for 

indigenous biodiversity conservation 

(iii) There is a definition of biodiversity offset on page 113 of the CRPS, 

which matches the wording of Policy 9.3.6(5), particularly the words “the 

goal of a biodiversity offset is to achieve no net loss and preferably a net 

gain of biodiversity on the ground with respect to species composition, 

habitat structure and ecosystem function”.  

It is submitted that consistency with this definition is desirable. 

                                                           
8
 See Appendix 9.1.4.5 



36. In cross examination Ms Hogan agreed that the “or” should be replaced with an 

“and”.9 

Definitions  

37. A number of definitions in the plan are not the same as those in the CRPS. This 

includes the critical definitions of biodiversity offset and no net loss. It is submitted 

that the definitions should be the same. The definitions on the CRPS should be 

adopted in the plan. To have different definitions encourages uncertainty, contrary to 

the statement of expectations.  

38. Ms Hogan agreed in cross examination that the definition of no net loss in the CRPS 

should be adopted provided it met the principle of certainty.10 In my submission the 

CRPS definition provides greater certainty than the one in the plan and should be 

adopted.  

39. Ms Hogan also agreed that the definition of biodiversity offset in the RPS should also 

be adopted. 11 

ACTIVITY STATUS AND NOTIFICATION OF FARM MANAGEMENT PLANS  

40. Forest & Bird is opposed to controlled activity status for Farm Management Plans and 

the non-notification of applications, irrespective of activity status.  

41. Applications for controlled activities must be granted and non-notification would 

effectively leave Forest & Bird, and all others that are concerned about indigenous 

biodiversity in the District, without a voice in the consent process. 
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Transcript, page 238 

 MR ANDERSON: Now can we now bounce back to the RPS, page 113. Now, I want to take you to the very last line of the 
left-hand column where it says “It will deliver a no net loss and preferably a net gain for biodiversity conservation”, can you 
see that?   
MS HOGAN: I can.  
MR ANDERSON: And now I would like to take you to your policy 9.1.1.1.2.5 (ii), sorry, so it is page 6 of your appendix A, 
policy 20 9.1.1.1.5 B(ii).  
MS HOGAN: Yes.  
MR ANDERSON: Take you to a second line of that and the word there is 25 “or”.  
MS HOGAN: Correct, yes.  
MR ANDERSON: Would you agree with me that that should be an “and”?  
MS HOGAN: Yes, it probably would add greater certainty. Just need to ensure that it links to the appendix and the definition. 
Yes, it should. 
10

 Transcript, page 234, line 27 
11

 Transcript, page 235, line 34 



Activity status  

42. Section 77A provides the local authority with a broad discretion to determine activity 

status.  Some guidance can be taken from Justice Mander’s decision in Rangitata 

Diversion Race Management Limited v Canterbury Regional Council. 12 The discretion 

is broad but subject to express limits:  

[24] Section 77A of the RMA is, on its face, unqualified. For present purposes 

it relevantly provides that a “local authority may …” categorise activities as 

belonging to one of the activities described in ss (2). Subsection (2) then lists 

the six activity statuses, including controlled activity status. There is no 

express prohibition on the local authority’s discretion to assign activity status 

within the words of the section itself. Equally, s 87A does not purport to 

circumscribe the circumstances in which an activity may be ascribed 

controlled activity status – rather, it deals with the consequences of 

controlled activity status and the implications it has for granting resource 

consents. 

[25] In respect of the plain words of the RMA, the remaining question is 

whether any other sections in the RMA expressly limit the assignment of 

activity status in the present circumstances. No party to this appeal has 

identified any such provision. The Commissioners themselves appreciated 

that the conclusion they reached did not derive from the express words of the 

RMA.  

43. Counsel is not aware of any express limit in the RMA that would restrict the Panel’s 

discretion to determine activity status in this case. 

44. Rangitata also gave some useful guidance on how to approach the question of 

activity status. Justice Mander cited Environment Court authority13 with approval as 

to relevant considerations being the extent to which the provisions:14 

(a) accord with and assist the Council in carrying out its functions so as to meet the 

requirements of Part 2 of the Act;  

(b) take account of effects on the environment;  
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 [2015] NZHC 174 
13

 Fairley v North Shore City Council [2010] NZEnvC 208 ay [7] 
14

 [32] 



(c) are consistent with, or give effect to (as appropriate) applicable national, 

regional and local planning documents; and  

(d) meet the requirements of s 32 RMA, including whether the policies and rules are 

the most appropriate for achieving the objectives of the plan. 

45. It is submitted that this provides a useful basis for assessing the appropriate activity 

status here.   

Functions  

46. The relevant provisions assist with the Council’s functions under s31(1)(b)(iii). 

Effects on the Environment  

47. The majority of applications for FMP’s are unlikely to have significant adverse effects. 

However, there is the potential for significant adverse effects on ecological values to 

arise from FMP’s, particularly on SES. This is because: 

(a) FMP’s can apply across “a collective of farm properties that form a catchment”;15 

and  

(b) The activities captured by FMP can have significant adverse effects. An obvious 

example is through changing of grazing patterns that result in grazing in 

previously ungrazed areas.16   

48. One area of concern is that an application could be made for an FMP that covers part 

of, but not an entire farm. The area covered by the application could be entirely 

within an SES. If such an application was made for a controlled activity, it would have 

to be granted on conditions that would not frustrate the grant of consent. 17 This 

could allow the clearance of some significant indigenous vegetation, even where 

values were very high and clearance was undesirable.  
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 Principle 2(b) of framework, page 47, 24 March version 
16

 Mr Davis evidence that changes in grazing intensity can have significant adverse effects (paragraph 81) was 
uncontested.  
17

 Lyttelton Port Company Ltd v Canterbury Regional Council (C008/01, 26 January 2001) and Director-General of 
Conservation v Marlborough District Council  (2005) 11 ELRNZ 15 (HC) 
 



49. Clear provisions regarding the application for FMPs will reduce the risk of a consent 

having to be granted for a controlled where it should not. However, it is submitted 

that the risks are such that controlled status is inappropriate. 

Applicable national, regional and local planning documents 

50. The key applicable documents are: 

(a) Policy 11 of the NZCPS is relevant where activities are undertaken in the coastal 

environment; 

(b) The relevant provisions of the CRPS are primarily contained in Chapter 9 provide 

for the identification of SES and their protection so that no net loss can be 

achieved; 

(c) Method 9.3.1(3) of CRPS provides that the Council will include appropriate rules 

that manage the clearance of indigenous vegetation that provides for a case by 

case assessment of whether a site is meets the criteria and warrant protection as 

a minimum.  

51.  It is submitted that controlled activity status, where consent must be granted could, 

in some situations, be inconsistent with the protection of SES, including in the coastal 

environment, and the achievement of no net loss. This would arise because consent 

could not be declined for activities in SES. For these reasons it is submitted that 

controlled activity status for FMP’S does not give effect to the CRPS.  

Section 32  

52. There is no disagreement identified between the parties regarding the objectives.  

The key objective is Objective 1 which provides that biodiversity will be maintained 

and enhanced and SES identified and protected.  It is submitted that restricted 

discretionary activity status is more appropriate than controlled to meet this 

objective.  

Conclusion as to activity status  

53. The higher order planning documents and the objectives of the plan provide for the 

protection of SES. While it is likely to be the exception not the rule, there are 

circumstances where activities applied for through a FMP may have significant 

adverse effects on SES.  In these circumstances, controlled activity status is 



inappropriate, particularly in light of Policy 11 of NZCPS, Chapter 9 of the CRPS and 

Objective 9.1.1.1.   

54. While these risks will be reduced through careful drafting of the FMP provisions, a 

residual risk remains which makes controlled activity status inappropriate.   

Non-notification  

55. Section 77D provides for plans to allow for non-notification of certain types of 

consents. However, there is little case law that provides guidance on the 

circumstances when this provision should be used.  

56. It is submitted that the scale of the potential adverse effects is relevant. This was 

discussed above and supports the deletion of the non-notification provision.  

57. It is submitted that another relevant factor is whether the involvement of other 

parties will lead to better resource management outcomes. If this is the case then it 

makes sense to provide an opportunity for participation. In this case there are other 

parties, particularly DOC, who have considerable expertise in relation to terrestrial 

ecology matters. The involvement of other parties in the consent process is likely to 

result in improved resource management outcomes.  

58. It also needs to be borne in mind that the deletion of the non-notification provision 

does not necessarily mean applications will be notified. Forest & Bird anticipates that 

it is likely that most applications could be dealt with by the Council without 

notification and only a small proportion of applications for FMP’s would meet the 

threshold for notification.  

59. If Forest & Bird or any other party, was concerned about the way in which 

applications for consents for FMP’s were being processed by the Council, the non-

notification provision would mean that there is very little that could effectively be 

done to address the situation.  The key method that the RMA provides for influencing 

these matters, submitting on applications for resource consent, will have been denied 

and there are few alternative options.   

60. It is submitted that there are two other factors relevant to this matter which support 

the deletion of the non-notification provision. 



(a) The difficulty inherent in managing indigenous biodiversity values. These were 

discussed in opening submissions, including reference to the Innes case. This 

means that applications may throw up unusual issues that have not been 

considered before or anticipated.   

(b) FMPs are a new and untested approach to managing indigenous biodiversity in 

the RMA context. Counsel is not aware of any plans which manage indigenous 

biodiversity in this way. A similar approach is contained in the proposed Hurunui 

District Plan. However, this is still early in the planning process.     

61. In these circumstances it is submitted that it would be more appropriate to allow 

interested parties to participate in the more significant applications in the first 

instance. This would allow interested parties to have input that will ensure that the 

process was working well.  Once the FMP process had been operating for a while and 

parties are comfortable that it is operating successfully, the question of non-

notification could be revisited. However, it is submitted that it would be premature to 

prevent notification at this stage.  

62. For these reasons Forest & Bird considers that public participation in rare situations 

where there are significant adverse effects. Better resource management outcomes 

are likely until the FMP process is bedded in. The non-notification provision should be 

deleted.  

GRAZING  

63. Grazing is a difficult issue. Forest & Bird is not opposed to grazing continuing at the 

same intensity in areas that have been subject to past grazing. However, Forest & Bird 

is concerned that increased grazing intensity, for example changing stock type from 

sheep to cattle, can have significant adverse effects. Mr Davis’ evidence on this is 

uncontested.  

64. For this reason, it is submitted that grazing should be included in the definition of 

indigenous vegetation clearance. If it was excluded and grazing would not be 

managed and significant adverse effects could arise. This would not give effect to the 

CRPS, or the objectives of the plan.   



65. The difficulty is in deriving rules with adequate certainty. It is hard to see how a rule 

could be devised without a date.  The use of a date creates a great deal of 

uncertainty. This was addressed in paragraph 76(b) opening submissions.18  

66. The alternative is to rely on existing use rights. The effect of this is to place the onus 

on the landowner to demonstrate that grazing occurred at the site at a specific rate at 

a specific time.   

67. Forest & Bird is relatively neutral as to which approach is adopted.    

CONCLUSION 

68. Forest & Bird is generally supportive of the 24 March version. However, Forest & Bird 

seeks a number of changes to improve certainty, including the removal of “where this 

is not practicable”.  The replacement of “or’ with “and Policy 9.1.1.5.(b)(ii) and 

Appendix 9.1.4.5(2) is sought for similar reasons as it will reduce uncertainty while 

ensuring that the CRPS is given effect to by protecting significant sites to ensure no 

net loss.  

69.  Forest & Bird is also opposed to controlled activity status and non-notification status 

for FMP’s. Applications for FMP’s may have significant adverse effects on indigenous 

biodiversity.  FMP’s are a new tool to manage this issue. It is necessary to build 

confidence in them before other parties with significant interests in indigenous 

biodiversity are precluded from the resource consent process.   

 

_________________________ 

Peter Anderson 
Counsel for Royal Forest and Bird Protection Society of New Zealand Incorporated  
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 The use of a specific date makes the rule unenforceable.  The plan has a life of 10 years, and in practise will be in effect 
for many years longer than that.  In a few years an issue might arise where an SES is grazed. Whether or not this is 
permitted would turn on whether the site was grazed in the year before 25 July 2015. An entirely plausible scenario is that 
in 2025 an SES is being grazed. The Council wants to enforce the rule and stop the grazing because of the significant 
adverse effects. The landowner asserts that the site was grazed in the 12 months before 25 July 2015. It is hard to 
understand how in 2025, the Council could have any evidence that the site was not grazed in the year before 25 July 2015. 
The rule is unenforceable. 

 


