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OPENING SUBMISSIONS ON BEHALF OF ROSEMARY BETH LYON 

EXECUTIVE SUMMARY 

1 These opening submissions relate to a submission by Rosemary 

Lyon, regarding 16 Aubrey Street, Akaroa (the property).   

1.1 The submission applies to Chapter 9.3 and seeks the deletion 

of the property at 16 Aubrey Street, Akaroa as Heritage Item 

1037 and Heritage Setting 42 from Appendix 9.3.6.1.2, 

Planning Maps 77 and H37 and Heritage Aerial Map 482. 

2 The property at 16 Aubrey Street, Akaroa is a privately owned 

residential dwelling.    

3 In summary, it is submitted that the primary reasons for the 

removal of the listing of the property are: 

3.1 The lack of any material distinction between “High 

Significance” and “Significant” heritage listings, in the rules 

and consent requirements, places an onerous and 

unreasonable burden on owners of private property that is 

listed. 

3.2 Listing the property is not consistent with Strategic Objective 

3.3.2.  Objective 3.3.2 supports requiring a very high 

threshold in order to justify the imposition of a heritage 

listing. 

3.3 Listing the property is not consistent with the requirements 

of Policy 9.3.2.3 and the need to demonstrate that the place 

listed is important to the district, a high threshold is 

expected by this policy to justify listing. 
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3.4 The rationale for listing and regulating activity (inside private 

property) is a claimed public good in protecting historic 

heritage but there can be no basis to expect public access 

inside private property. 

3.5 The statement of heritage significance is deficient.  Allowing 

for changes and inaccuracies in the statement means - not 

that the statement should simply be amended - rather that 

listing is not justified. 

3.6 The costs and level of uncertainty for the property owner as 

a result of listing are high and unjustified.   

3.7 Listing the property is likely to have poor effectiveness and 

efficiency outcomes. 

IMPACT OF LISTING - NO RELEVANT DISTINCTION IN RULES AND 

REQUIREMENTS BETWEEN HIGHLY SIGNIFICANT- TIER 1 AND 

SIGNIFICANT – TIER 2 

4 The property is categorised as “Group 2 – Significant”.  The 

property is listed (incorrectly in Rosemary Lyon’s view) as Notable 

(the lower of two categories) in the Banks Peninsula District Plan. 

5 Listing should follow from the interpretation and application of 

relevant Objectives and Policies of the plan and be the most 

appropriate way to achieve the objectives [Section 75(1) and 

Section 32 (1)].  Understanding the impact of listing and the 

requirements of the rules on affected property owners is necessary 

to assessing this. 

6 In my submission there is no material distinction in the rules and 

assessment matters in 9.3 of the proposal between “Group 1 High 
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Significance” and “Group 2 Significant” in relation to activities that 

require resource consent; and correspondingly what is required of 

property owners as part of the resource consent application and 

assessment.   

7 This is important as the rules in 9.3 of the proposal apply to 

internal as well as external components of a listed building.   

7.1 Restrictions on internal alterations is an entirely new method 

as regards buildings formerly listed as either “Heritage” or 

“Notable” in the Banks Peninsula District Plan.  In the Banks 

Peninsula District Plan restrictions applied only to external 

alterations to a listed building.  Accordingly it applied to 

alterations, it is reasonable to assume, that could be seen by 

others – the public.   

7.2 Furthermore a heritage listing in the proposal not only 

introduces new restrictions on internal alterations to a 

privately owned building but also listing extends to the 

whole site by virtue of the “heritage setting” methodology 

implemented in the proposal. 

8 The consequence of listing is the requirement for the owner of 16 

Aubrey Street to comply with Rules 9.3.3.2.2, 9.3.3.2.3, 9.3.3.2.6, 

and 9.3.3.2.7.   

8.1 The relevant assessment criteria for such resource consent 

applications are the matters of control and matters of 

discretion in provisions: 9.3.4.1 and 9.3.5.1 – 9.3.5.7.    
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8.2 The matters of discretion require from a property owner 

seeking resource consent (without exhaustively covering all 

aspects of the lists of requirements):  

(a) Best practice heritage conservation management 

(9.3.5.1 e) 

(b) A conservation plan or specialist heritage report 

(9.3.5.1 e) 

(c) An assessment of consistency with ICOMOS (9.3.5.1 f) 

(d) Consultation with Heritage New Zealand (9.3.5.1 i) 

(e) Consultation with Te Rūnanga o Ngāi Tahu and 

Papatipu Rūnanga (9.3.5.2 j) 

(f) A temporary protection plan (9.3.5.2 k) 

(g) A photographic record (9.3.5.2 l) 

(h) Consistency of materials and methodologies and 

orientation (9.3.5.2 a) 

(i) Consideration of form, scale, mass, materials, colour, 

design, detailing and location (9.3.5.2 b) 

(j) Retaining heritage fabric in situ, limiting removal of 

heritage fabric to the amount immediately necessary 

and ensuring re-using and reinstating heritage fabric is 

maximised (9.3.5.2 e) 

8.3 The list of matters of discretion I have highlighted above is 

not complete. I submit that it is evident from this (truncated) 
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list that the requirements that apply as a result of heritage 

listing for simple activities that are otherwise permitted and 

necessary to making a privately owned dwelling habitable to 

meet an owners needs - such as replacing internal matched 

wall lining with insulation and plaster board - are onerous 

and unreasonable. 

8.4 By virtue of Rule 9.3.3.2.5 only permitted activities that 

exceed a threshold (Rule 9.3.3.2.3 RD5) and silent file 

resource consent applications (Rule 9.3.3.2.4 RD1) have 

limits on requiring written approvals and are not publicly 

notifiable.   

(a) All other activities that require resource consent are 

presumed to require written approval and can be 

publicly notified. 

8.5 The version of plan provisions at Attachment B of Ms 

Caroline Rachlin [EIC 18 December 2015] would change this 

(in her draft Rule 9.3.3.2.4) to the extent that not needing 

written approvals and allowing for non-notification is 

extended to controlled activities.   

(a) Notably this is not changed for restricted 

discretionary, discretionary and non-complying 

activities which would require written approval and 

could be notified. 

9 Because there is no effective rule distinction between “High 

Significance” and “Significance” the very onerous level of 

restrictions and requirements that apply to the most venerable and 

public of civic, commercial and religious buildings/items/sites in the 
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District therefore apply across all buildings/items/sites that are 

listed. 

10 It is submitted that the nature of the property type (its use) and the 

nature of the property ownership are relevant to considering 

whether the impact of listing is “appropriate” or unduly onerous - 

See evidence of Dr Fairgray para 4.18, 5.5 and 5.9 [EIC 4 December 

2015] and Mr Blake paras 4.1 – 4.9 [EIC 2 December 2015]. 

10.1 As the building at 16 Aubrey Street, Akaroa is a privately 

owned domestic home, there can be no presumption of 

public access.  I submit that the decision to list the building – 

which results in the imposition of costs and restrictions on 

undertaking minor and necessary internal alterations to the 

building - must be a correspondingly high threshold.  

Especially as the activities restricted will never be seen or 

experienced by anyone other than the owner and invitees. 

11 In my submission therefore, the nature of the rules and their 

impact means that the threshold for imposing heritage listing 

should be a very high one.  Particularly given that the inevitable 

consequence of listing is significant restriction, uncertainty and 

costs being placed upon the property owner relative to the 

property type/use, its private ownership and any asserted “public 

good” heritage values.  

RELEVANT STRATEGIC OBJECTIVES 

12 The Strategic Objective of the plan that I submit is most relevant to 

this topic is Objective 3.3.2, a copy is appended and I have 

underlined the aspects I submit are most pertinent to this issue. 
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12.1 This provision emphasises the minimisation of: transaction 

costs and reliance on resource consent processes, the 

number and extent of development controls and design 

standards to encourage innovation and choice and also to 

minimise requirements for notification and written approval. 

12.2 In my submission the methodology in the rules and 

assessment criteria of Proposal 9.3 is exceptional for its 

maximisation of: transaction costs, reliance on resource 

consenting, multiple design and development controls 

(reserving uncertain control and discretion to council 

officers), and embeds written approval processes and 

assumes notification as a requirement for quite trivial 

matters that trigger a resource consent (internal building 

alterations). 

13 I submit that the approach of 9.3 to treatment of listed heritage 

properties conflicts strongly with Strategic Objective 3.3.2.  I 

therefore submit that the imposition of the provisions of 9.3 on 

property owners by heritage listing should be approached very 

cautiously, and that consideration of the provisions for listing 

places (Policy 9.3.2.3) and the decision whether to list any property 

should not be read down.  Furthermore the case for imposing such 

restrictions would need to be very compelling.  

OBJECTIVE AND POLICIES OF 9.3 

14 The sole objective for Part 9.3 is Objective 9.3.1.  It is clear and is 

focused on maintaining heritage to recognise the important 

contribution it makes to the district’s distinctive character and 

identity.  Objective 9.3.1 is set out in the appendix. 
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14.1 It is possible to understand how the exterior and interior of 

public heritage buildings may contribute towards “… the 

district’s distinctive character and identity …”.   

14.2 It does not follow that interiors of private buildings 

contribute to that character and identity, however such 

activities are regulated apparently for the purpose of the 

objective. 

15 Policy 9.3.2.3 sets the approach and criteria for assessment and 

identification of heritage items and heritage settings.   

15.1 I my submission the plain meaning of Policy 9.3.2.3 a. is that 

the place being assessed must represent cultural and historic 

themes and activities of importance to the district.  

Importance to the district is the level of significance that the 

criteria listed after it must achieve or exceed to justify 

consideration for listing.  In this regard the “place” referred 

to in the policy must be the individual property or listing 

level, as that is the level that the assessments have been 

made at and that is the level or unit that the rules and 

heritage listings apply to. 

15.2 The requirement for the criteria to be applied and places to 

be assessed in relation to matters of importance to the 

district is a further reason why the threshold for listing is, 

properly applied, a very high threshold. 

15.3 Policy 9.3.2.3 c. requires the protection of listed heritage 

items and settings from “… inappropriate subdivision, use 

and development”.  The rules that impose restrictions on 

internal alterations and internal aspects of heritage buildings 
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must follow from this policy – thereby ensuring protection 

from inappropriate subdivision, use and development.  In my 

submission only very important buildings would warrant an 

assumption that internal alterations could lead to 

inappropriate subdivision use and development, making the 

need to protect such properties from those activities 

automatic, as is the case in 9.3.  Accordingly this aspect of 

the policy also anticipates that only very important buildings 

should be listed. 

DEFICIENT STATEMENT OF SIGNIFICANCE 

16 The statements of heritage significance for properties listed in the 

proposal adopt the criteria listed in Policy 9.3.2.3 a. i – vi and utilise 

these as subheadings for the statements.  In my submission the 

statement for 16 Aubrey Street is deficient as it does not consider 

the criteria related to the overall requirement of the criteria 

relating to matters of “… importance to the district …”. 

16.1 The bare assertion of the existence of attributes (for example 

a list of historical owners) in connection with a property is 

not sufficient in my submission to warrant listing.  An 

assessment related to the place and the importance of the 

attribute to the district is required – for example a link of 

historical owners and the property to a matter of significance 

to the district,  

(a) As an example Bob Parker part-owned the property 

for less than 3 years and lived some of that time in 

Akaroa and some in Christchurch.  When he later 

became a mayor of Christchurch, he did not own or 

live at 16 Aubrey Street.  The property was never a 
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mayoral residence – being a mayoral residence would 

link the place with a possibly relevant event and 

owner in the manner I suggest in necessary above.   

Otherwise every property a figure ever lived in should 

be assessed.  The same lack of an event link applies to 

all the other owners whose important events and 

notoriety apply to other place and activities. 

16.2 The heritage significance statements should be 

proportionate and relevant to the rules that restrict and 

regulate activity in or on the listed items and settings.  In my 

submission the statement of significance for the property 

focuses heavily on: people who have owned the property 

previously, the external observable features of the building, 

and to a lesser degree the property section.  There is 

effectively no reference to internal features of the building 

and no logical connection to why activity within the interior 

of the building and upon the wider section should be 

regulated to provide a memorial. 

17 Many assertions made in the statement of significance that formed 

part of an overall rationale for listing are now recognised to be 

incorrect or not to exist – others still remain disputed.  While it 

might be possible simply to change a statement of significance, the 

key point in my submission is that taken in totality the changes 

mean that listing is not warranted when the inaccuracies and 

changes are considered overall. 

18 In my submission the assertions in the statement of the 

significance of the building (item) and section (setting) to Banks 

Peninsula and Christchurch are trite and merely restate the criteria 



  11 

attributes.  For something to be significant to Banks Peninsula and 

Christchurch I submit it should have aspects of importance, 

obviousness, self-evidence and renown that demonstrate that the 

“significance” is readily apparent, such as is clearly the case for 

Cathedrals, the Town Hall and other obvious listings. 

 COSTS UNCERTAINTY AND UNWARRANTED RESTRICTION 

19 A list of the most obvious costs that occur to Rosemary Lyon as a 

result of listing of the property is contained at para 17.1 of her 

evidence.   

20 In my submission an owner of a privately owned residential house 

should be able to make reasonable use of the property.  Alteration 

to allow adaption and to meet the reasonable needs of an owner 

for habitation of the property should not be arbitrarily regulated so 

as to impose costs and uncertainty on a property owner.   

20.1 This is especially so where the asserted basis of regulation is 

a claim of a public benefit or public good from heritage 

protection; but where there is in fact no public good in 

protecting internal property features that are in fact private 

and never seen. 

POOR EFFECTIVENESS AND EFFICIENCY 

21 In my submission listing private dwellings and regulating for 

activities inside buildings - such as installing insulation and 

replacement of wall linings - will have a very poor level of 

effectiveness.  This is because: 

21.1 I understand that such activities do not require a building 

consent and would not otherwise rise to council attention, 
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21.2 Such changes are undetectable from outside a private 

property, 

21.3 The statement of heritage significance is largely a desk top 

exercise with at best external observations about a property 

and no detail or record of internal features, 

21.4 Many private residential property owners (that vast majority 

of the listings in Banks Peninsula) will be entirely unaware 

that listing of their properties in the new plan entails a major 

shift in direction to restrict internal alterations, compared to 

what was required by the Banks Peninsula District Plan.   

Private property owners are unlikely to have read the rules 

line-for-line and followed the wording of definitions about 

“heritage fabric”, “alterations”, “heritage items” and 

“heritage settings” (to name a few) to discover the extent 

and impact of the change and restrictions. 

22 The brief and superficial information in the council information 

sheet on Natural & Cultural Heritage that was posted to directly 

affected property owners did not accurately outline the impact of 

what is proposed in a real sense.  It states relevantly, and I contend 

misleadingly, only: 

“What we’re proposing 

… 

Heritage buildings across the district will be categorised as 

either “high significance” (group 1) or “significant” (group 2), 

replacing the current four groups in the Christchurch City and 

two in Banks Peninsula.  The area around a scheduled 
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heritage building (setting) is now identified and forms part of 

the proposed heritage listing.” 

23 The effect of listing is therefore unlikely to be understood or 

effective.  I also submit that the style of the drafting approach 

adopted together with the language used is not easy to understand 

and use, thereby being further inconsistent with Objective 3.3.2.  

Heritage listing of privately owned residential dwellings is neither 

effective nor efficient.  

CONCLUSION 

24 I submit that 16 Aubrey Street, Akaroa should be removed from 

listing as Heritage Item 1037 and Heritage Setting 42 in Appendix 

9.3.6.12 and corresponding maps. 

 

Dated:  9 January 2016 

 

Hamish Cuthbert  
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Appendix – Provisions Referenced – Emphasis Added 

 

3.3.2 Objective - Clarity of language and efficiency 

The District Plan, through its preparation, change, interpretation and 
implementation: 

(a) Minimises: 

(i) transaction costs and reliance on resource consent processes; and 

(ii) the number, extent, and prescriptiveness of development controls and 
design standards in the rules, in order to encourage innovation and 
choice; and 

(iii) the requirements for notification and written approval; and 

(b) Sets objectives and policies that clearly state the outcomes intended; 
and 

(c) Uses clear, concise language so that the District Plan is easy to 
understand and use. 

 

9.3.1 Objective - Historic Heritage  

a. Historic heritage is maintained recognising the important contribution 
it makes to the district’s distinctive character and identity, and its role in 
recovery. 

 

9.3.2.3 Policy - Protection of Significant Historic Heritage - Heritage 
Items and Heritage Settings - Assessment and Identification 

a. Identify historic heritage places which represent cultural and historic 
themes and activities of importance to the district, and assess them for 
significance according to the following values:  

i. Historical and social value; 

ii. Cultural and spiritual value; 

iii. Architectural and aesthetic value; 
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iv. Technological and craftsmanship value; 

v. Contextual value; 

vi. Archaeological and scientific value; and 

 

b. Assess places for High Significance based on whether they have a high 
degree of authenticity and/or integrity (including overall form and level of 
intactness), and make an important contribution to the district; and 

c. List significant historic heritage (heritage items and heritage settings) of 
High Significance (Group 1) and Significant (Group 2) in the District Plan, 
and protect them from inappropriate subdivision, use and development. 


