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May it please the Hearing Panel: 

 

INTRODUCTION 

1 The Christchurch Civic Trust and aligned submitters (“the Submitters”) have 

lodged submissions on the tree protection-related provisions in Chapter 9.4 

of the Proposed Christchurch Replacement District Plan (“PRCDP”), seeking 

broadly: 

 Amendment of the list of trees and groups of trees on private land in 1.1

Appendix 9.4.5 which cannot be removed or altered without a 

resource consent, through the reinstatement into those schedules of 

trees listed as heritage or notable in the Operative Christchurch City 

and Banks Peninsula District Plans; 

 Addition of a number of individual trees or groups of trees to those 1.2

Schedules; and 

 In relation to trees on public land, the inclusion into those Schedules, 1.3

of those listed as heritage or notable in the Operative Christchurch 

City and Banks Peninsula District Plans, in addition to the blanket 

tree protection rule for public land that applies within the area of 

Christchurch City as defined in Chapter 2 Definitions: Appendix 2.2 of 

the PRCDP.  

 Retention of notified wording of objectives and policies requiring the 1.4

listing and protection of the City’s significant and exceptional trees, 

and some amendments to wordings of particular rules which give 

effect to them. 

2 Pursuant to a mediated resolution with the Christchurch City Council, which 

will be detailed in its rebuttal evidence, there is now an agreed position 

between the Submitters and Council regarding points 1.1 and some of the 

trees and groups of trees in point 1.2.  This involves the inclusion into the 

Schedules in Appendix 9.5.4.of some 792
1
 additional individually listed trees, 

and 16 additional groups of trees, on private land through an adjustment to 

the selection criteria of the Council’s tree assessment method (CTEM), and 

the inclusion of some specified trees and groups of trees.  A small number of 

trees and groups of trees remain unresolved, along with Points 1.3 and 1.4. 

                                                      

1
 Paragraph 4.2, p 3 of Robert Graham rebuttal evidence 
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3 These opening legal submissions address the basis on which: 

 It is appropriate for the Panel to make a decision which implements 3.1

the agreement reached on points 1.1 and 1.2; 

 It is more appropriate for trees on public land already assessed in the 3.2

past for their heritage or notable values to be listed in the Schedules 

in Appendix 9.4.5 than simply to rely on a blanket tree protection rule 

for those trees. 

4 The issues concerning objective, policy and rule wording are essentially 

planning issues, which are left largely to the expert planning evidence, which 

sets out what the most appropriate wordings are and the reasons for this.  

EVIDENCE 

5 The Submitters will call three witnesses:   

 Mr Bradley Cadwallader, Arborist; 5.1

 Ms Diane Lucas, Landscape Architect; 5.2

 Ms Helen Lowe, Planner. 5.3

6 As will be clear from Counsel’s memorandum of 18 December 2015, which 

accompanied the Submitters’ rebuttal briefs, the focus of the witnesses is 

now somewhat different in view of the agreement reached. In relation to trees 

on private land as per Point 1.1 above, their focus is now to assist the Panel 

with expert evidence in their respective fields regarding the appropriateness 

of the agreement reached with the Council.  In relation to the unresolved 

parts of Point 1.2 and in relation to Points 1.3 and 1.4, their evidence 

continues to provide the technical basis for the relief sought under those 

points.  

Admissibility – Planning Evidence 

7 It will be clear from Ms Lowe’s evidence that she no longer holds a current 

membership of the New Zealand Planning Institute and has not practiced as 

a planner for some 12 years.  Ms Lowe also declares in her evidence that 

she has lodged her own relatively narrow submission, and acknowledges that 

in that sense she has an interest in the outcome of the proceedings.  In view 

of this it is appropriate to address her ability to provide expert evidence.   
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8 The requirements for expert witnesses in these proceedings are governed by 

the Evidence Act 2006 and by the procedural directions of the Panel dated 14 

January 2015. At Page 8 those directions require that expert witnesses 

comply with Conduct for Expert Witnesses as set out in Clause 7 of the 

Environment Court Practice Note 2014 or its amendments.  

9 Section 4 of the Evidence Act defines an expert as follows “expert means a 

person who has specialised knowledge or skill based on training, study, or 

experience”.  It is submitted that the details of Ms Lowe’s training, study and 

experience as set out in her evidence provide sufficient basis for 

demonstrating that she has specialised knowledge or skill in the area of 

planning. 

10 Section 25(1) of the Evidence Act provides that “An opinion by an expert that 

is part of expert evidence offered in a proceeding is admissible if the fact-

finder is likely to obtain substantial help from the opinion in understanding 

other evidence in the proceeding or in ascertaining any fact that is of 

consequence to the determination of the proceeding”.  It is further submitted 

that the specific training, study and experience of Ms Lowe provide her with 

expertise in the area of planning that would be of assistance to the Panel 

when assessing the appropriateness of various planning mechanisms before 

it as part of the Submitters’ submissions.  On this basis it is submitted that Ms 

Lowe’s opinion evidence on those matters is admissible under s25(1) 

Evidence Act. 

11 It will also be evident from Ms Lowe’s evidence that she has undertaken to 

comply with Clause 7 of the Environment Court Practice Note.  She complies 

with the requirement to declare any relationships she has and acknowledges 

that her overriding duty is to assist the Panel impartially within her area of 

expertise.  It is also relevant that she explains that her motivation for lodging 

a submission was not for any reasons of personal or private gain, but simply 

out of concern at what she considered to be issues of planning-technical 

public interest.   

12 Ms Lowe is used to presenting expert planning evidence for parties who were 

at the time her employers and is well-versed with separating their interests 

from her own professional opinions.  This would suggest that she is equally 

capable of doing so with regards to the matters covered by her own 

submission. 
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13 On the basis of the above, it is respectfully submitted that Ms Lowe does 

comply with both the Practice Note and the Evidence Act and is able to 

provide expert planning evidence on this basis. 

14 For the sake of certainty, if for some reason the Panel were to retain any 

concerns, it is also noted that Clause 7.1(c) of the Practice note provides the 

ability for the Panel to give leave to allow an expert to give expert evidence.  

While for the reasons set out above it is not considered necessary for such 

leave to be granted, should the Panel take a different view, it is submitted 

that it would be appropriate to do so.  Certainly, Ms Lowe is in a position to 

provide helpful assistance to the Panel in terms of planning evaluations of the 

Submitters’ issues. 

15 It may ultimately be a weighting issue for the Panel, which is in a position to 

evaluate the evidence and the manner in which it is presented, to determine 

whether there are any signs of partiality which might prompt lesser weight to 

be given to this evidence.  Given Ms Lowe’s experience the undertakings she 

gives, it is submitted that significant weight can be given to her expert 

planning evidence.  

STATUTORY BASIS 

16 In its Decision 1 of 26 February 2015, the Panel has set out in full the 

statutory basis on which it is to consider the matters before it, which is 

accepted and relied on for the purposes of the current submissions.   

17 Essentially the Panel remains charged with identifying those provisions which 

“most appropriately” comply with or achieve the various statutory and 

regulatory requirements, considerations and documents set out in Decision 1.  

The key difference between its evaluation and that set out in Gisborne DC v 

Eldamos Investments Ltd 26/10/05, Harrison J, HC Gisborne CIV-2005-485-

1241 consists of the procedural differences and the statutory status given to 

a number of documents that would normally not feature in a “standard” s32 

analysis, such as the recovery plans and in particular the Canterbury 

Earthquake (Christchurch Replacement District Plan) Order 2014 (“the 

Order”).  

18 This is the basis on which the evidence for the Submitters has evaluated the 

provisions before the Panel.   



 

 

5 

 

AGREEMENT REACHED 

 

19 The details of the agreements reached are set out in the evidence  of Mr 

Robert Graham.  However, by way of summary the key points from the 

Submitters’ perspective are: 

 The applicable objectives and policies (both as notified and as per 19.1

the subsequent “red line” versions of 4 November and 18 December 

2015 respectively) required significant trees and significant trees with 

exceptional values on private land to be identified in the Schedules in 

Appendix 9.4.5; 

 Due to the manner in which the selection criteria for the Council’s 19.2

tree assessment methodology were set, the Submitters considered 

that the list in those Schedules omitted a significant number of trees 

that should have been included to give effect to the objective and 

policies; 

 The Council has agreed to adjust those criteria and re-apply them to 19.3

the trees it has assessed, as a result of which  approximately 792 

additional individually listed trees, and 16 additional groups of trees, 

on private land, identified as heritage or notable trees in the operative 

plans will be added to the Schedules in Appendix 9.4.5; 

 Approximately 15 trees had not been assessed by the Council due to 19.4

access problems.  Agreement has been reached as to their 

assessment prior to the Hearing and recommendation for inclusion in 

the Schedules in Appendix 9.4.5 if they meet the criteria of the 

adjusted method. Some of these trees, including those at the 

Christchurch Arts centre, have already been addressed in the 

rebuttal evidence of Mr Graham.  

 Agreement has also been reached to include some (but not all) of the 19.5

specific trees and groups of trees identified by some of the 

Submitters in their individual submissions   

Appropriateness 

20 It is acknowledged that by virtue of the statutory tests set out above, the 

Panel needs to be satisfied that the resolutions agreed through mediation 

represent the most appropriate provisions in terms of those tests.  Along with 
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the more traditional s32 considerations like cost and efficiency this 

determination is also to take into account matters arising in particular from 

the Order, like time constraints, the expectations in the Order and the 

recovery plans.  

21 It is within those constraints and requirements that the resolutions agreed to 

are regarded as the most appropriate provisions under the applicable 

statutory tests.  The rebuttal evidence for the submitters reflects this.   

Fairness 

22 In her evidence in chief, the Council’s planning witness, Ms Rachlin, 

addresses what she appears to consider issues of fairness arising from the 

fact that the resolution reached with the Council will result in many land 

owners not party to these proceedings having their trees added to the 

Schedules in Appendix 9.4.5.  Ms Lowe’s evidence addresses a number of 

factual issues that are helpful in allaying concerns as to perceived unfairness, 

such as clarification that these are all trees already protected under the 

operative plans, whose owners all received letters effectively putting them on 

notice of the consequences of not making a submission or further 

submission.   

23 However, this is first and foremost a legal issue of scope, which is not unique 

to the current hearings, but arises commonly in the context of district and 

regional plan hearings.  There are two procedural fairness safeguards built in 

through the scope issue: 

 First, relief sought through an initial submission must be “on” the 23.1

proposed provisions and cannot raise issues beyond those;  

 Second, that relief is then publicly notified so that those affected by it 23.2

can make a further submission opposing or supporting it.   

24 In Clearwater Resort Ltd v Christchurch City Council HC Christchurch 

Ap34/02, 14 March 2003 the High Court observed that “It may be that the 

process of submissions and cross-submissions will be sufficient to ensure 

that all those likely to be affected by or interested in the alternative method 

suggested in the submission have an opportunity to participate” (para [69]).   

25  Although the Replacement District Plan Order deviates somewhat from the 

“normal” process by not having summaries of relief sought notified, but has 
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the entire submissions made public instead, this does not detract from the 

above point.  The persons affected still had the ability to view and find out the 

relief sought regarding matters affecting them, and to make further 

submissions.  The lack of summaries may have made it a bit more difficult, 

but this is simply the direct result of the Order, the consequences of which 

are officially sanctioned by that Order.   

26 Clearwater provides helpful guidance as to whether a submission is “on” 

proposed provisions, in the form of a two-limbed test.   The first limb, which 

requires that the submission is limited to the extent of the proposed change 

to the status quo, is clearly met in the current case, as the resolution seeks to 

address the removal of trees protected under the operative plan.  The 

evidence of Ms Lowe will show that the relief sought by some of the 

Submitters sought the addition of more currently protected trees than those 

the agreement with the Council will effectively add.   

27 The second limb of the test requires consideration of whether the effect of 

having regard to a submission would be to permit a planning instrument “to 

be appreciably amended without real opportunity for participation by those 

potentially affected” (para [66]).   However, this is only the case where a 

proposition advanced by a submitter comes “out of left field” or is “completely 

novel” (para [69]). The key question is therefore whether the resolution rests 

on relief sought that comes “out of left field” or is “completely novel”.  It is 

submitted that there are a number of compelling grounds on which the 

addition of the trees in question is neither completely novel nor out of left 

field.   

28 All of the trees to be added are currently listed and protected under the 

operative plans.  The resolution seeks simply a partial return to the status 

quo by returning a number of trees to the protected status they have under 

the operative plans.  The objective and policies to which the listing gives 

effect indicate that trees that are exceptional or significant should be 

identified and protected.  It would therefore be somewhat naïve of the owner 

of a tree or group of trees considered “notable” under one of the operative 

plans to be surprised that it might be argued that it should therefore continue 

to be listed as “significant” or “exceptional”. 

29 The various letters circulated by the Council, which Ms Lowe refers to her in 

evidence, and in particular the letter sent to Foodstuffs (South Island ) 

Properties, make it apparent that de-scheduling of trees was not absolutely 
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certain.  This must have alerted their recipients to the prospect of currently 

scheduled trees remaining scheduled.  The letters clearly set out the 

opportunity that owners with scheduled trees had for making a submission 

either supporting or opposing the Council’s proposal.   

30 In those circumstances, the resolution that has been entered into with the 

Council not novel; it is not to have been completely unexpected, but instead 

is an outcome that could reasonably have been anticipated. 

31 The agreed resolution is clearly within scope and as such must be deemed to 

meet the procedural fairness safeguard of scope in accordance with the 

principles set out by the High Court.  It meets the procedural requirements 

sanctioned by the Order.  If anything, the individual letters to owners of 

scheduled trees goes beyond the standard notification deemed adequate 

under the “normal” First Schedule process.   

32 Since the procedural fairness protection mechanism of scope as clarified by 

the High Court in Clearwater has been met, the concerns of Ms Rachlin are 

addressed and there is no basis on which to refuse to approve the resolution 

on procedural fairness grounds.   

RELIEF REMAINING AT ISSUE 

33 It will be evident that the agreement with the Council did not resolve all points 

of difference between it and the Submitters, and three main areas of 

difference remain for the Panel to resolve: 

 Inclusion into the Schedules in Appendix 9.4.5 of one group of trees 33.1

not already recommended for inclusion by the Council: It is 

addressed by the Submitters’ expert witnesses, whose evidence will 

demonstrate that it is more appropriate to include those specified 

trees and groups of trees; 

 Inclusion into the Schedules in Appendix 9.4.5 of trees on public 33.2

land:  The Submitters do not seek the removal of the “blanket” tree 

protection rule on public land.  Rather they seek that: 

 For those areas subject to the “blanket” rule, the 33.2.1

listings from the operative plans are rolled over, as 

an additional resource to record the established 

significance values of those trees, particularly in the 



 

 

9 

 

context of a public tree asset that will in all likelihood  

contain a great many trees of mixed or far lower 

value; 

 For those areas of public land where the Council has 33.2.2

agreed with other parties to remove the “blanket” 

rule, such as in Banks Peninsula and on NZTA land, 

the trees currently listed in the operative plans obtain 

protection under the PRDP by virtue of their inclusion 

into the Schedules in Appendix 9.4.5. 

These issues are also primarily technical, with the key 

question revolving around what is the most appropriate 

planning tool.  The evidence of Ms Lowe primarily addresses 

this, but relies on arboricultural and landscaping evidence by 

Mr Cadwallader and Ms Lucas.  The Submitters’ evidence will 

demonstrate that listing trees on public land as well is more 

appropriate than relying only on blanket tree protection. This 

approach was one of the points agreed upon through the 

expert conferencing. 

 Most appropriate wording of objectives, policies and rules regarding 33.3

tree protection:  This is essentially a planning-technical issue, which 

is addressed in detail by the evidence of Ms Lowe, who assesses the 

appropriateness of the amended wording proposed by the Council 

and then provides reasons as to why the wordings she supports 

(where different) are more appropriate.    

 

Dated 15 January 2016 

 

JM van der Wal 

Counsel for the Submitters 


