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Rebuttal Evidence of Helen Lowe, Christchurch Civic Trust (3700) and Others, Chapter 9.4; Significant 

Trees 

Executive Summary 

i. My rebuttal evidence chiefly responds to the evidence of Ms McIntyre, for the 

Crown, with respect to the provision for trees scheduled as Heritage and Notable 

under the Operative Christchurch District Plan (OCDP) and Operative Banks 

Peninsula District Plan (OBPDP) that are located on land designated for State 

Highway purposes. 

ii. Specifically, In the context of the Council’s proposal to:  

a. not continue to schedule, in the pRDP, any of the 724 Heritage or Notable 

Trees on public land that are currently listed on the OCDP and OBPDP; and  

b. to now remove any protection provided by the proposed general rule (to the 

extent it applies under section 176) to trees in the State Highway corridor 

iii. I retain the concern raised in my evidence-in-chief, which is that I have seen no 

evidence to persuade me either that the original scheduling of the public realm 

trees was not justified, or that they do not merit continued recognition and 

appropriate management under the pRDP. 

iv. Although I believe it is primarily the responsibility of the Council to provide such 

evidence, given that the appropriate provision for Heritage and Notable trees on 

public land has been raised through submission and discussed further through 

mediation, I am concerned that I have seen no evidence from Ms McIntrye 

addressing how the purpose of the RMA will be achieved with respect to those 

Heritage and Notable trees located in the State Highway corridor. 

v. I also respond wording proposed for various of the Policies, Rules, and 

Assessment Matters, both with regard to the Submitters’ concerns but also 

clarity and conciseness, and correct a wording error arising from my own 

evidence-in-chief. 

vi. Overall, I consider that my requested amendments better achieve the purpose of 

the RMA with respect to significant trees than the pRDP as notified. They also 

more appropriately achieve Objective 9.4.1 and are consistent with relevant 

Strategic Objectives and the higher order statutory framework. 
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1 Introduction 

 My name is Helen Elizabeth Lowe. My qualifications and experience are set 1.1

out in my evidence in chief dated 13 January 2016.  

 I confirm that I have read the Code of Conduct for Expert Witnesses 1.2

contained in the Environment Court Practice Note 2014 and that I agree to 

comply with it, subject to the clarification below. I confirm that I have 

considered all the material facts that I am aware of that might alter or detract 

from the opinions that I express, and that this evidence is within my area of 

expertise, except where I state that I am relying on the evidence of another 

person. 

 In accordance with Clause 7.2(b) of the Expert Witness Practice Note, I make 1.3

the following declaration: 

 I have made a submission (3211), and my evidence may result in a 1.3.1

benefit to that.  Nevertheless, I have been careful to endeavour not 

to advocate via this brief of evidence for the relief I seek. I have 

limited any evaluations, opinions I provide, to matters within my 

area of expertise and have provided them only to the extent that I 

am satisfied they are based on sound planning-technical 

considerations.  

 I also wish to add that I consider that I will gain no direct, personal 1.3.2

benefit should my submission be successful, and that the 

submission was made out of concerns arising from my professional 

experience, and for the wider community and public good. 

 I understand that my over-riding duty in presenting evidence is to impartially 1.4

assist the Panel. I undertake to do so to the best of my ability and to place 

this duty above how this may affect my own submission. 

2 Scope: 

 I have read and now respond to the evidence-in-chief filed by the following 2.1

submitters: 

 Ms Sandra McIntyre on behalf of the Crown (3721); 2.1.1
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 Ms Ainsley McLeod on behalf of Transpower New Zealand Limited 2.1.2

(3494 and FS 5014); and 

 My response chiefly concerns the provision for trees scheduled as 2.2

Heritage and Notable under the Operative Christchurch District Plan 

(OCDP) and Operative Banks Peninsula District Plan (OBPDP) that are 

located on land designated for State Highway purposes. Although 

addressed in my evidence-in-chief through Section 8 (pages 11 – 19) I 

believe the evidence of Ms McIntyre also requires a specific response. I 

shall therefore briefly discuss the overall situation with regard to 

appropriate provision for Heritage and Notable trees located on State 

Highway designated land. 

 I also respond to the relief requested by Ms McIntyre and Ms McLeod with 2.3

respect to wording proposed for various of the Policies, Rules, and 

Assessment Matters, both with regard to the Submitters’ concerns but 

also clarity and conciseness.  

 In addition, I shall respond to my own evidence-in-chief in terms of 2.4

correcting an error in one matter of relief sought and also confirming how 

section 32 of the RMA has been addressed. 

3 Provision for Heritage and Notable Trees on Land Designated For State 

Highway Purposes (hereafter State Highway or State Highway corridor) 

 In terms of matters set out in Section 8 of my evidence-in-chief (“Continued 3.1

Listing of Currently Scheduled Trees on Public Land’) and in particular 

paragraphs 8.20 to 8.28 (“Significant Trees In the State Highway Corridors”), 

and in the context of Ms McIntyre’s evidence, I also note the following as 

relevant: 

 The importance of scheduling, paragraphs 8.6 to 8.12; 3.1.1

 The proposed provisions of Chapter 9.4 with respect to Heritage 3.1.2

and Notable Trees in Banks Peninsula ward, paragraphs 8.14 to 

8.16; and  

 The ability to include currently scheduled, public realm trees in the 3.1.3

Proposed Replacement District Plan (pRDP), paragraphs 8.30 to 

8.26. 

 In paragraph 5.2 (page 8) of her evidence, Ms McIntyre raises the Crown’s 3.2

concern with the pRDP’s proposed general protection for trees on public land 
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and particular concern about the effect of the rules on NZTA’s ability to 

manage the State highway corridor.  

Statutory Framework 

 With respect to her discussion of the Statutory Framework with respect to 3.3

Chapter 9.4 Significant Trees
1
 I would also note the following, further matters:  

 That NZTA, as a body exercising functions and powers under the (a)

RMA, has a duty to achieve the purpose of the Act, and that in this 

context Strategic Objective 3.3.12 must be considered in conjunction 

with Strategic Objective 3.3.9 and within the framework provided by 

Strategic Objective 3.3.1, which includes (c) “Sustains the important 

qualities and values of the natural environment.” In the context of 

3.3.9, I particularly note Clause b’s direction that “Important natural 

resources are identified and their specifically recognised values are 

appropriately managed” (and that its subclauses (i) – (iv) are not 

exclusive.) 

 With respect to achieving the purpose of the RMA, in addition to the (b)

Section matters mentioned by Ms McIntyre, and myself in my 

evidence-in-chief, I also reiterate my view that Section 6 (f) “the 

protection of historic heritage from inappropriate subdivision, use, 

and development” is relevant, not least because section 189 of the 

RMA, with respect to Heritage Protection Orders, encompasses 

trees. Section 6 (e) “the relationship of Maori and their culture and 

traditions with their ancestral lands, water, sites, waahi tapu, and 

other taonga” will also apply where a tree represents such a 

relationship, e.g. the cabbage tree discussed at paragraph 6.7 of my 

evidence-in-chief. 

 I also particularly note section 176 of the RMA. In particular, Clause 1 (c)

(a), which exempts “a public work or project or work undertaken by a 

requiring authority under the designation” from the provisions of 

section 9(e) of the RMA with respect to district rules. Clause 2 

stipulates that:  

“The provisions of a district plan or proposed district plan shall apply 

in relation to any land that is subject to a designation only to the 

                                                      

1
 McIntyre, paragraphs 6.8 to 6.10, page 10 
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extent (emphasis mine) that the land is used for a purpose other than 

the designated purpose.” 

Discussion 

 Nonetheless, I appreciate Ms McIntyre’s concern that the extension of the 3.4

Council’s proposed general protection for all trees over 6 metres in height 

will still apply to the State Highway for those activities that are not “a 

public work or project or work” (although I consider these are likely to be 

relatively limited.)  

 However, in the context of the Council’s proposal to:  3.5

i) not continue to schedule, in the pRDP, any of the 724 Heritage or 

Notable Trees on public land that are currently listed on the OCDP 

and OBPDP; and  

ii) to now remove any protection provided by the proposed general 

rule (to the extent it applies under section 176) to trees in the 

State Highway corridor 

I retain the concern raised in my evidence-in-chief
2
, which is that I have 

seen no evidence to persuade me either that the original scheduling of the 

public realm trees was not justified, or that they do not merit continued 

recognition and appropriate management under the pRDP. 

 Although I believe it is primarily the responsibility of the Council to provide 3.6

such evidence, given that the appropriate provision for Heritage and 

Notable trees on public land has been raised through submission and 

discussed further through mediation, I am concerned that I have seen no 

evidence from Ms McIntrye addressing how the purpose of the RMA will 

be achieved with respect to those Heritage and Notable trees located in 

the State Highway corridor.  

 I note, in this regard, that I met with Ms McIntyre on 30 November to 3.7

discuss my concern with respect to these matters. In that meeting, I 

supplied her with a list that, to the best of my knowledge, identified the 

currently scheduled Heritage and Notable trees in the State Highway 

corridor. That list equates with those described in paragraph 8.23 (page 

16) of my evidence-in-chief, except for three additional trees, the 

Monterey cypress (Cupressus macrocarpa), a manna gum (Eucalyptus 

                                                      

2
 Lowe, paragraph 8.34, page 18 
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viminalis), and a Wellingtonia (Sequoiadendron giganteum) on SH1. 

These were only identified later through a confirmation request to 

Council’s Citywide Arborist’s department.  

Conclusion  

 For the reasons set out in my evidence-in-chief, particularly at paragraphs 3.8

8.16, 8.20 to 8.28, I maintain my view that the purpose of the Act in 

respect of these trees will best be achieved by ensuring their current 

scheduled status is continued on the pRDP, including having their 

exceptional values recorded.  

 Should the Submitters’ requested relief be granted in this respect, my 3.9

concern regarding the decisions requested by Ms McIntyre and the 

Council’s proposal
3
 to withdraw coverage of the general tree protection 

provisions in proposed Rule 9.4.3.2.1, as it relates to the State Highway 

corridor, would largely be resolved.  

 The exception to this, in the State Highway context, is that I believe 3.10

proposed Rule 9.4.3.2.1 Activity P4 would need to continue to cover 

scheduled trees in the State Highway corridor in those limited 

circumstances where section 176 does not apply and resource consent 

would need to be sought from Council.  

 Relief Requested: I continue to seek the decisions requested in my 3.11

evidence-in-chief, in respect of these matters.  

4 Chapter 9.4 Provisions: Introduction 

 My response to Ms McIntyre’s evidence, as set out in Section 3, as well as 4.1

the unresolved status of currently scheduled Heritage and Notable trees on 

public land, informs my response to the specific relief requested by Ms 

McIntyre and others in respect of Chapter 9.4’s provisions, chiefly the Policies 

Rules, and Matters of Discretion.  

 Some of my responses, however, relate to the SoE’s direction in terms of 4.2

conciseness and clarity, which are reflected in Strategic Objective 3.3.2. 

 I shall only address those provisions where the decision requested differs 4.3

from those sought in my evidence-in-chief. 

                                                      

3
 Redline version of Chapter 9.4, 18 December 2015 
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5 Policy 9.4.2.2(ii) Policy - Tree Protection – Listed Trees and Trees in the 

Public Realm. Protect from in appropriate physical works:   

(Notified as 9.4.2.1(a)(ii)) 

 Ms McIntyre seeks the following amendment to the Redline version: 5.1

“Trees in road corridors, parks, reserves and public open space where they 

that provide amenity value and/or collectively contribute to the character and 

environmental quality of the district, to the extent consistent with 

maintaining the multiple functions of road corridors, parks, reserves and 

public open space.” 

 In paragraphs 12.16 to 12.17 (page 27) of my evidence-in-chief, I set out the 5.2

reasons why I consider the addition of the redline version’s “whilst 

recognising the multiple functions of road corridors, parks, reserves and 

public open space” unnecessary. I refer the Panel to my reasoning there. 

 However, I consider Ms McIntyre’s proposed wording worsens rather than 5.3

improves my concern in that it effectively makes the intent of the policy, which 

is to provide for scheduled and public realm trees’ contribution to amenity 

value and the character and environmental quality of the district, subordinate 

to the other functions of those road corridors, parks, reserves and public open 

space.  

 I maintain my that the redline proposal’s “multiple functions” proviso is 5.4

unnecessary, given the scope of other policies and in the context of reading 

the Plan as a whole, including in the framework of the strategic objectives. 

Nor do I believe the degree of subordination envisaged in Ms McIntyre’s 

proposal is appropriate to enable this policy, in conjunction with the others in 

Chapter 9.4, to achieve Objective 9.4.1. I note in this regard that 9.4.1 is the 

particular objective intended to achieve the purpose of the RMA with respect 

to significant trees and it is important that the policies support its intent.  

 Relief Requested: I continue to request the decision sought in paragraph 5.5

12.18, page 28, of my evidence-in-chief, with respect to Policy 9.4.2.2(ii). 

6 Policy 9.4.2.3 Tree Maintenance (notified as 9.4.2.2) 

 Ms McIntyre seeks the addition of the words “and the State highway” to the 6.1

redline version of Policy 9.4.2.3. I consider this addition to be redundant for 

the same reason as the previous addition of “the National Grid”, i.e. both are 

included in the pRDP’s definition of the immediately preceding words, 
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“strategic infrastructure.” I do not believe repeating all the forms of strategic 

infrastructure listed in the definition accords with either the SoE or Strategic 

Objective 3.3.2. However, a hyperlink to the definition of “strategic 

infrastructure” might assist in allaying the infrastructure operators’ anxiety. 

 Relief Requested: I continue to request the decision sought in paragraph 6.2

12.21, page 28, of my evidence-in-chief, with respect to Policy 9.4.2.3, with 

the additional request that consideration be given to adding a hyperlink to 

“strategic infrastructure” in Clause ii, linking it to the definition in pRDP’s 

Chapter 2.  

7 Rule 9.4.3.2.1: Permitted Activity P2 

 I do not oppose the relief sought by Ms McIntyre with respect to 9.4.3.2.1: 7.1

Activity P2
4
 as long as 9.4.3.2.1: Activity P4 continues to provide for trees 

scheduled in Appendix 9.4.5 including in the State Highway corridor. See my 

reasons in paragraphs 3.8 to 3.10 of my evidence above.  

8 Rule 9.4.3.2.1: Permitted Activity P3  

 I do not oppose the relief sought by Ms McIntyre with respect to 9.4.3.2.1: 8.1

Activity P3
5
 as long as 9.4.3.2.1: Activity P4 continues to provide for trees 

scheduled in Appendix 9.4.5 including in the State Highway corridor. See my 

reasons in paragraphs 3.8 to 3.10 of my evidence above. 

9 Rule 9.4.3.2.1: Permitted Activity P4  

 I oppose the relief sought by Ms McIntyre with respect to 9.4.3.2.1: Activity 9.1

P4 in part.
6
 For the reasons in Section 3 of my evidence, above, I believe it is 

appropriate for scheduled, significant trees within the State Highway corridor 

to be covered by the provisions of the pRDP where the RMA’s exemption 

under section 176 does not apply.  

 However, I do not oppose the intent of the decision requested by Ms McIntyre 9.2

in the context of Clause b, which constitutes a general provision for non-

scheduled trees in road corridors. I suggest the following wording: 

 Relief Requested: I continue to request the decision sought in paragraph 9.3

13.8, page 31, of my evidence-in-chief, with respect to Permitted Activity P4, 

                                                      

4
 McIntyre, Attachment SJM2, page 75 

5
 McIntyre, Attachment SJM2, page 75 

6
 McIntyre, Attachment SJM2, page 75-76 
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but with a further amendment to insert the words “the State highway road 

corridor and” in Clause b, as follows:  

“b. a tree in parks or public open space or in Christchurch City road corridors 

(excluding the State highway road corridor and the Central City) 

 The entire Permitted Activity Rule P4 will then read as follows:  9.4

“Any pruning, minor pruning or felling of any tree which is not:  
 
a.  a significant tree listed scheduled at Appendix 9.4.5 [#3602.295, Carter 

Group]; or  
b.  a tree in parks or public open space or in Christchurch City road corridors 

(excluding the State highway road corridor and the Central City). 

10 Proposed New Restricted Discretionary Rule Sought By Transpower 

 Ms McLeod seeks a proposed new Restricted Discretionary Rule allowing for 10.1

the pruning and felling of significant trees scheduled in Appendix 9.4.5.
7
 My 

understanding of her request is that is based on Transpower’s desire to fell 

trees “where the tree is threatening to damage the National Grid, which in 

turn has the potential to result in significant outages, prior to the damage 

occurring.”  

 I question the proposed new rule sought from my understanding of the 10.2

current suite of rules contained in the pRDP. RD 6 already provides for 

“felling of any significant tree in Appendix 9.4.5 other than where identified in 

that appendix as having exceptional values” – i.e. the same Restricted 

Discretionary status sought by Ms McLeod.  

 Those very few significant trees currently listed as having exceptional values 10.3

are provided for as a Discretionary Activity (9.4.3.2.3 D1) but I consider that is 

appropriate, particularly given the significance of the trees, but also in the 

context of the emergency powers available to Transpower in the context of 

Section 330 of the RMA. In terms of responding to a potential threat before 

actual damage occurs, I refer to Mr Cadwallader’s observations in 

paragraphs116 to 120, pp. 25-26, of his evidence-in-chief.  

 The provision that may be missing, if my reading of the suite of rules is 10.4

correct, is for pruning (other than minor pruning) of a significant tree 

scheduled in Appendix 9.4.5. This does appear to be covered in 9.4.3.2.2 at 

the present time, but rather than adding a specific rule category  for network 

                                                      

7
 McLeod, paragraph 34, page 11 
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utility operators, I believe it could be addressed by adding “pruning (other 

than minor pruning)” to RD 6. I therefore request the following decision: 

 Relief Requested: Decline the substantive decision requested by Ms 10.5

McLeod for Transpower as requested at paragraphs 34 to 35 (pages 11-12) 

of her evidence (but not recorded in her Attachment B), but approve in part by 

amending RD 6, as follows: 

“RD 6 Felling or pruning (other than minor pruning) of any significant 

tree in Appendix 9.4.5 other than where identified in that appendix as having 

exceptional values.” 

11 Correction Of Alternative Relief Sought At Paragraph 12.30, page 30 of 

my Evidence-in-Chief: Policy 9.4.2.5 

 As alternative relief to reduce repetition while maintaining the certainty of 11.1

Policy 9.4.2.5 I proposed two potential additional definitions, of “significant 

trees” and “exceptional trees” respectively. However, the proposed wording of 

“Exceptional Tree” does not reflect earlier requested changes to Policy 

9.4.2.1
8
. I therefore seek: 

 Relief Requested: That the decision requested at paragraph 12.30, page 30 11.2

of my evidence-in-chief be superseded by the following, for consistency:   

 “Significant Tree:  means a tree or group of trees assessed as having 

significant botanical, heritage, landscape, cultural, ecological, amenity, and/or 

environmental value and that is scheduled on the District Plan” 

“Exceptional Tree:  means a significant tree or group of trees that has 

been assessed as having exceptional botanical, heritage, landscape, 

ecological, amenity, and/or environmental value and that is scheduled on the 

District Plan”  

12 Section 32 and Conclusion  

 The amendments to the Replacement Plan that I request in my evidence-in-12.1

chief, as circulated on 13 January 2016, and in my rebuttal evidence as 

above, are generally directed towards ensuring the provisions of the pRDP 

achieve the purpose of the statutory requirements set out in the Panel’s 

Decision 1 of 26 February 2015 in the most appropriate manner. My 

evaluation of the decisions requested is incorporated throughout my 

                                                      

8
 Lowe, paragraphs 12.12 to 12.13, pages 26-27 
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evidence. I consider that the amendments will generally improve the 

effectiveness and efficiency, as well as the clarity and certainty, of the pRDP 

provisions with respect to significant trees.  

13 I consider that my requested amendments better achieve the purpose of the 

RMA with respect to significant trees than the pRDP as notified. They also 

more appropriately achieve Objective 9.4.1 and are consistent with relevant 

Strategic Objectives and the higher order statutory framework. 

 

Dated 15 January 2016 

 

 

 

Helen Lowe 


