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MAY IT PLEASE THE HEARINGS PANEL 

 

Introduction 

 

1. As I understand it, this is a reconvened hearing on Chapter 9, Natural and 

Cultural Heritage and all related matters deferred from Stages 1, 2 and 3 

Chapters of the Proposed Christchurch Replacement District Plan (“the 

Plan”).1 This particular hearing is concerned with Topic 9.5, Sites and 

Areas of Ngāi Tahu Cultural Significance, in relation to the updated 

revised proposal and evidence being filed in April.2 

 

2. Federated Farmers has made submissions and further submissions on 

the Plan, including on the proposed new Chapter 9, Section 9.5, 

addressing sites and matters of Ngāi Tahu cultural significance. 

 

3. The position of Federated Farmers in relation to the new section is as set 

out in the Memorandum that was filed earlier this week:3 

 

(i) Federated Farmers accepts the inclusion in the plan of wāhi tapu 

sites which were identified as silent files in the operative Banks 

Peninsula District Plan. 

 

(ii) Federated Farmers accepts the inclusion of some rules controlling 

activities within those areas, but has concerns with the extent of the 

proposed earthworks and vegetation clearance rules in Ms 

Ferguson’s evidence.4 

 

(iii) Federated Farmers opposes the inclusion of any additional sites of 

wāhi tapu or the proposed ngā tūranga tupane and ngā wai sites and 

any associated rules, until there has been: consultation with affected 

landowners; an opportunity to ‘ground truth’ the location of these 

sites and areas; and an assessment of the values of each site and 

therefore the most appropriate method(s) to manage them. 

 

                                                           
1
 Hearing Notice, dated 4 May 2016. 

2
 Minute in relation to reconvening of hearing, dated 21 April 2016. 

3
 Memorandum of Counsel for North Canterbury Province of Federated Farmers of New Zealand Inc, dated 3 May 2016, at 9. 

4
 But this is not the occasion to discuss this  point. 
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4. Thus the main concern is with the inclusion of sites in addition to those 

that were specified when the Plan was notified. Accordingly, I consider 

that I can best assist the Panel by pointing out what appears to be the 

relevant law in this area, addressing what, in my submission, is the central 

question which is, has there been a real opportunity for participation by 

those potentially affected by a submitter’s proposal. 

 

Has there been a real opportunity for participation? 

 

5. The High Court has determined that a planning instrument cannot be 

appreciably amended unless there has been a real opportunity for 

participation by those potentially affected by a submitter’s proposal. In 

Clearwater Resort Limited v Christchurch City Council,5 after stating that a 

submission can only be fairly regarded as being “on” a planning 

instrument if it is addressed to the extent to which the planning instrument 

changes the pre-existing status quo, the High Court went on to state: 

 
… if the effect of regarding a submission as “on” a variation would be to 
permit a planning instrument to be appreciably amended without real 
opportunity for participation by those potentially affected, this is a 
powerful consideration against any argument that the submission is truly 
“on” the variation. 

 

The High Court then went on to amplify its statement:6 

 
[this] is consistent with the judgment of the Environment Court in 
Halswater Holdings Ltd v Selwyn District Council (1999) 5 ELRNZ 192. It 
is common for a submission on a variation or proposed plan to suggest 
that the particular issue in question be addressed in a way entirely 
different from that envisaged by the local authority. It may be that the 
process of submissions and cross-submissions will be sufficient to ensure 
that all those likely to be affected by or interested in the alternative 
method suggested in the submission have an opportunity to participate. 
In a situation, however, where the proposition advanced by the submitter 
can be regarded as coming out of "left field", there may be little or no real 
scope for public participation. Where this is the situation, it is appropriate 
to be cautious before concluding that the submission (to the extent to 
which it proposes something completely novel) is "on" the variation. 

 

It is submitted that the ratio in Clearwater is as equally applicable to a 

proposed plan or a proposed plan change, as it is to a plan variation, in 

that all three types of proposed planning instruments propose changes to 

the pre-existing status quo. 

                                                           
5
 High Court, Christchurch, AP34/02, 14 March 2003, per William Young J, at [66]. 

6
 Ibid, at [69]. 
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6. So, the key issue is whether someone might be taken by surprise by the 

additional sites sought by Ngāi Tahu through the submission process. A 

fundamental issue of procedural fairness is the extent to which the 

submissions seeking the additional sites directly affect third parties. In 

essence it is a jurisdictional issue. 

 

7. In my submission, the effects on land owners are likely to be such that the 

Panel will need to be sure that affected owners have had an effective 

opportunity to participate before proceeding to undertake a merits 

assessment. In these sorts of situation the submission and further 

submission processes set out in RMA Schedule 17 are not sufficient on 

their own to ensure adequate notice, and the submitter that is seeking the 

changes needs itself to involve the land owner.  

 

8. Even then, if the land owner does not approve of or support the 

submission, the submission should not proceed to be considered on its 

merits, as it does not meet the criteria set out above, which form what has 

come to be known as the “second Clearwater test”.  

 

9. But that is not to say that is the end of the matter, from Ngāi Tahu’s point 

of view. There are other methods by which new items can be included in 

the Plan, including by way of variation or plan change. Such methods 

afford the opportunity for land owners and other directly affected persons 

to be fully involved in the process from the outset, rather than only having 

the chance to participate through the further submissions process. 

 

10. Indeed, this better accords with Federated Farmers’ long-held policy 

position that it should be mandatory that land owners be consulted before 

a plan is notified about any changes from the status quo that affects their 

properties.8 

 

11. I note that the position I have set out is very similar to the position that 

was adopted by the Proposed Auckland Unitary Plan Independent 

Hearing Panel, when similar issues arose, particularly as regards 

                                                           
7
 and, in the present circumstances, Schedule 1 of the Canterbury Earthquake (Christchurch Replacement District Plan) Order 

  2014. 
8
 see: http://www.fedfarm.org.nz/files/FFNZ-RMA-Booklet-final-version.pdf 
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additional Significant Ecological Areas (ie SNAs), Outstanding Natural 

Landscapes and Features, Scheduled Trees, Scheduled Volcanic Cones 

and Viewshafts, and Heritage Items. This is discussed by the Auckland 

Panel in its Procedural Minute No. 6 by Chairperson on Independent 

Hearings Panel.9 

 

The importance of adequate consultation with Māori by a council 

  

12. That Ngāi Tahu is seeking the inclusion of additional items suggests that 

there has been inadequate consultation by the Council with Ngāi Tahu, as 

an iwi authority for the area affected. Mandatory consultation by a council 

with the tangata whenua of an area which may be affected by a proposed 

policy statement or plan, through iwi authorities, is required by cl 3(1)(d) of 

the First Schedule to the Act.10  

 

13. The importance of adequate consultation by Māori with a council in 

preparing a planning instrument is exemplified in two High Court 

decisions. In Ngati Maru Ki Hauraki Inc v Kruithof,11 an omission from the 

district plan of an area that was sacred to iwi resulted in the development 

of a site contrary to Māori concerns. Although the High Court noted that it 

was a matter of regret, it reminded the applicants, who were seeking to 

prevent the development on land owned by Mr Kruithof, that:12 

 
It is time to recognise that the Treaty did not contemplate a society 
divided on race lines between two groups of ordinary citizens – Māori and 
non-Māori, set against one an other in opposing camps. 

 

The Court went on to decline to intervene, stating that:13 

 
Because the Treaty itself picked up the need to apply British justice in 
New Zealand it follows that any construction of the Resource 
Management Act that will work injustice to non Māori is as likely to 
infringe the principles of the Treaty as injustice to Māori. Here we are 
faced with a collision between long-term injury to the historic interests of 
Ngati Maru and the immediate personal interests of Mr Kruithof who has 
been subjected to obviously heavy expense and distress for an 
unconscionable time. 

 

                                                           
9
   Available at <http://aupihp.govt.nz/documents/docs/aupihpproceduralminute6.pdf>. 

10
 and, in the present circumstances, Schedule 1 of the Canterbury Earthquake (Christchurch Replacement District Plan) Order 

  2014. 
11

 [2005] NZRMA 1. 
12

 Ibid, at [48]. 
13

 Ibid, at [52]. 
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14. Similarly, in Helmbright v Environment Court,14 a district plan did not 

identify a site of significance to Māori, and the site was subsequently 

subdivided. The Court was not able to find any ground for late intervention 

at the request of iwi, finding that could also have breached the Treaty of 

Waitangi by working injustice to the land owners, and stating:15 

 
… the fundamental difficulty encountered by the plaintiffs is that the relief 
they seek would, if granted, entail breach not just of the principles of the 
Treaty of Waitangi but of the Treaty itself, by working injustice to Waiotahi 
Contractors. 

 

15. As a response to the situation that arose in cases such as Kruithof and 

Helmbright, the Resource Management Amendment Act 2005 amended 

the RMA to place a stronger pro-active obligation on local authorities to 

consult with tangata whenua through iwi authorities, by amending 

Schedule 1, cl 3(1)(d) and inserting a new cl 3B. It seems that the 

intention was to ensure that significant matters that could affect mana 

whenua in relation to development of land would be incorporated in a 

proposed plan so that property owners would be aware of any restrictions 

or overlays affecting their holdings and would have the opportunity to 

make a submission regarding the overlay or notation for heritage or mana 

whenua protection, as part of the plan preparation process. 

 

The Heritage New Zealand Pouhere Taonga Act 2014 

 

16. The Heritage New Zealand Pouhere Taonga Act 2014 came into force on 

20 May 2014. The Act repealed the Historic Places Act 1993, and 

provides, at s 3, that its purpose is:  

 
to promote the identification, protection, preservation, and conservation of 
the historical and cultural heritage of New Zealand. 

 

The Act newly provides as a principle at s 4(c) that  

 
there is value in central government agencies, local authorities, 
corporations, societies, tangata whenua, and individuals working 
collaboratively in respect of New Zealand's historical and cultural heritage  

 

                                                           
14

 [2005] NZRMA 118. 
15

 Ibid, at [29]. 
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This principle could be seen as setting out an appropriate way for the 

Council and Ngāi Tahu to progress the issue. 

 

17. Under this Act, the system of identifying places and buildings to be 

entered on to the New Zealand Heritage List / Rarangi Korero is 

continued, and these entries will be advised to local authorities who may 

resolve to add the same properties to lists under their plans. The process 

of listing places, where submitted by Heritage NZ, includes reference of 

the proposal to an independent assessor to make a recommendation. In 

respect of wahi tapu, a wahi tapu area, and wahi tupuna, an application 

for inclusion on the list is referred to the Māori Heritage Council for 

assessment through a comprehensive process. It is submitted that this is 

a fair and robust public procedure which could be considered by the 

Council as an alternative process and precondition to inclusion of any new 

place in the Plan.  

 

18. Importantly, at s 5 the Act describes what it does, including at s 5(2)(e), 

that it: 

 
continues to prohibit the modification or destruction of an archaeological 
site unless an authority for the modification or destruction is obtained 
from Heritage New Zealand Pouhere Taonga under this Act; 

 

Clearly the items that Ngāi Tahu wishes to have included in the Plan are 

well protected already. 

 

Conclusion 

 

19. In my submission, the inclusion of any additional sites of wāhi tapu or the 

proposed ngā tūranga tupane and ngā wai sites and any associated rules 

is more appropriately done by way of a variation or plan change. 

 

Dated at Auckland this 6th day of May 2016 

 

 

 

Richard Gardner 
Counsel  
North Canterbury Province of Federated Farmers of New Zealand Inc 


