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MAY IT PLEASE THE HEARINGS PANEL 

 

Introduction 

 

1. These closing submissions are made on behalf of the North Canterbury 

Province of Federated Farmers of New Zealand Inc (“Federated 

Farmers”), in response to the direction in the Minute of the Hearings 

Panel of 2 September 2016.  Federated Farmers made submissions and 

appeared at the hearing of Topic 9.1, the Indigenous Biodiversity and 

Ecosystems section of the Proposed Christchurch Replacement District 

Plan (“the Plan”).  

 

2. As the Panel will be aware, Federated Farmers also responded to the 

Panel’s Minute of 9 August 2016, which invited parties to express a 

preference between two alternate approaches that it put forward 

regarding the Topic. Federated Farmers participated in a teleconference 

on the matter and later filed a memorandum, dated 11 August 2016, in 

accordance with the terms of the Panel’s invitation. 

 

3. At the teleconference, I indicated that I thought it likely that Federated 

Farmers would be relatively neutral on which of the two alternatives it 

preferred. The Deputy Chairman indicated that it would be appreciated if 

Federated Farmers was to express a preference one way or the other in 

its written response. Accordingly, in terms of the approaches as they are 

described in Paragraph [31](a) of the Panel’s 9 August 2016 Minute,1 

Federated Farmers expressed a preference for Approach (i), the 

“rejection” approach, which was described as having the effect of leaving 

the Existing Plan in place pending a future plan change. The alternative 

approach, Approach (ii), which Federated Farmers did not prefer, was for 

the Panel to direct the preparation of a modification of the version of the 

Plan offered by the Council in its closing submissions. 

 

4. In the event, some parties preferred the alternative approach, and the 

Panel directed the development of revised provisions accordingly, while 

                                                           
1
 The Memorandum filed by Federated Farmers mistakenly refers to the alternatives being described in Paragraph 9.1(a) of the 

Minute.  
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reserving its position as to which of the two alternative approaches it 

would ultimately accept.  

 

5. Federated Farmers position now is that it continues to be relatively neutral 

in respect of the two alternatives, but continues to express a preference 

for Approach (i), the “rejection” approach.  

 

6. However, in respect of the alternative Approach (ii), the doubts that 

Federated Farmers expressed in its 11 August memorandum about the 

Council’s capacity to undertake the mapping exercise within a fixed time 

frame remain and, if anything, have been exacerbated. In addition, 

Federated Farmers considers that there is a potential legal issue in the 

Secretariat’s draft version, which proposes to fetter the Council’s 

discretion regarding the preparation of plan changes, by setting a date 

within which a plan change must be notified. 

 

7. Accordingly, these submissions: 

 Formally record Federated Farmers’ final position regarding the 

two alternatives; 

 Consider the legal issue of whether the Secretariat’s draft version, 

fetters the Council’s discretion regarding the preparation of plan 

changes, by setting a date within which a plan change must be 

notified; 

 

Final position regarding the alternative approaches 

 

8. Federated Farmers final position is that it continues to express a 

preference for Approach (i), the “rejection” approach, albeit that it is 

relatively neutral in respect of the two alternatives.  

 

9. Federated Farmers position is informed by the recommendations of the 

Independent Hearings Panel into the Proposed Auckland Unitary Plan, on 

Topic 009, Mana Whenua,2 and the subsequent decisions of the Auckland 

                                                           
2
 Available at: 

<http://www.aucklandcouncil.govt.nz/EN/planspoliciesprojects/plansstrategies/unitaryplan/Documents/ihprecommendations/ihp
009manawhenua.pdf>. See Section 6. 
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Council adopting those recommendations.3 The Independent Hearings 

Panel determined that the sites of value to Mana Whenua that were 

mapped and scheduled in the Proposed Auckland Unitary Plan had “… 

not been appropriately identified and evaluated to determine if they are 

indeed a site of value”,4 and the Panel went on to recommend that:5 

 
If the Council wishes to pursue a schedule of sites of value with a 
supporting policy framework, this would need to by a plan change using 
the Schedule 1 process under the Resource Management Act 1991, with 
the required section 32 analysis. 

 

10. As noted in the Introduction, the doubts that Federated Farmers 

expressed in its 11 August memorandum about the Council’s capacity to 

undertake the mapping exercise within a fixed time frame remain and, if 

anything, have been exacerbated. There are doubts as to whether the 

Council has the capacity and capability to lead a good process working 

with landowners at this time, and there are doubts about funding. There is 

no indication as to how and when the issues will be worked through, and 

farmers have little to go on but the hope that the Council will appropriately 

resource and support the continuation of the process that is currently in 

train for assessing Sites of Ecological Significance. 

 

11. Nevertheless, with regard to Alternative (ii), Federated Farmers members 

have indicated that the Secretariat’s draft version looks reasonable, with 

the definition of “pasture” an improvement. The general absence of 

notification requirements for controlled or restricted discretionary activities 

requiring consent, and the limitation of notification to only the Department 

of Conservation in cases of Indigenous vegetation clearance within any 

Site of Ecological Significance listed in Schedule A, is appreciated. 

However, there is some resistance to the sites in Schedule B being 

identified on a map before they are finalised, and there is concern at how 

some of the matters that were not agreed between the parties at 

mediation are reflected in the Secretariat’s draft version, for example the 

height of kanuka plants in Table 9.1.6.5. 

 

                                                           
3
 Available at: 

<http://www.aucklandcouncil.govt.nz/EN/planspoliciesprojects/plansstrategies/unitaryplan/Documents/acdecision/acdecisionsre
port.pdf>. See item 10 on page 12. 
4
 Above at fn 2, at page 14. 

5
 Ibid. 
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Fettering the Council’s discretion 

 

12. At issue in this context is Policy 9.1.2.7 of the Secretariat’s draft version, 

which provides that the Council must initiate a plan change within six 

years of the Plan becoming operative. 

 

13. Section 73 of the Resource Management Act provides the process by 

which a district plan may be changed by a territorial authority. It directs 

that it is to be done in the manner set out in Schedule 1 to the Act. 

Schedule 1 prescribes, at cl 5, that a plan is to be notified once it is 

prepared. Section 79 prescribes that a review of a plan must be 

commenced if the plan has not been the subject of a review or a change 

within the previous ten years. There are no time frames prescribed in the 

legislation within which a plan or a review of a plan is to be prepared and 

notified. 

 

14. It would seem that the remedy for those who consider that a local 

authority is not fulfilling its obligations to prepare or review planning 

instruments in a timely manner would be for them to seek the appropriate 

declarations and enforcement orders from the Environment Court. An 

alternative could be to make a request to the Minister for the Environment 

for a direction that the local authority prepares a planning instrument 

using the powers prescribed in s 25A of the Act. In the latter case, the 

legislation provides that the Minister must “… specify a reasonable period 

within which [a plan change] must be notified”.6 

 

15. In my submission, it is ultra vires for a plan to specify that a plan change 

must be notified within a certain time frame, as such a policy direction 

would fetter the discretion provided in the Act by which Councils are to 

determine when they are to notify plan changes. The leading case in this 

area appears to be the English case H Lavender and Son Ltd v Minister of 

Housing and Local Government,7 where it was found that one Minister is 

not able to dictate the exercise of discretion by another on the basis of a 

                                                           
6
 s 25A(2)(b). 

7
 [1970] 3 All ER 871 (QB), at 6. 
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policy mandate. The case was considered in New Zealand in Hamilton 

City Council v Waikato Electricity Authority.8 

 

Conclusion 

  

16. Federated Farmers considers that the Panel’s adoption of Approach (i), 

as that approach is set out in the Panel’s Minute of 9 August 2016 (the 

“rejection” approach), would be the most appropriate course of action 

regarding Topic 9.1, Indigenous Biodiversity and Ecosystems, but this 

runs alongside the anticipation of a commitment by the Council to 

appropriately resource and support the continuation of the existing 

process for assessing Sites of Ecological Significance. 

 

 

Dated at Auckland this 13th day of September 2016 

 

Richard Gardner 

Counsel  
North Canterbury Province of Federated Farmers of New Zealand Inc 

                                                           
8
 [1994] 1 NZLR 741. 


