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MAY IT PLEASE THE HEARINGS PANEL 

 

Introduction 

 

1. These closing submissions are made on behalf of the North Canterbury 

Province of Federated Farmers of New Zealand Inc (“Federated 

Farmers”). Federated Farmers made submissions and appeared at the 

hearing and reconvened hearing of Topic 9.5, Sites and Areas of Ngāi 

Tahu Cultural Significance section of the Proposed Christchurch 

Replacement District Plan (“the Plan”). Federated Farmers also 

participated in the facilitated drafting session that took place on 25 May 

2016. 

 

2. The position of Federated Farmers in relation to Chapter 9.5 is 

unchanged from that set out in the Memorandum that was filed on 3 May 

2016,1 and reiterated in Federated Farmers legal submissions:2 

 

(i) Federated Farmers accepts the inclusion in the plan of wāhi tapu 

sites which were identified as silent files in the operative Banks 

Peninsula District Plan. 

 

(ii) Federated Farmers accepts the inclusion of some rules controlling 

activities within those areas. 

 

(iii) Federated Farmers opposes the inclusion of any additional sites of 

wāhi tapu or the proposed ngā tūranga tupane and ngā wai sites and 

any associated rules, until there has been: consultation with affected 

landowners; an opportunity to ‘ground truth’ the location of these 

sites and areas; and an assessment of the values of each site and 

therefore the most appropriate method(s) to manage them. 

 

3. Thus Federated Farmers main concern, that of the inclusion of sites in 

addition to those that were specified when the Plan was notified, remains 

unresolved.  

 

                                                           
1
 Memorandum of Counsel for North Canterbury Province of Federated Farmers of New Zealand Inc, dated 3 May 2016, at 9. 

2
 At 3. 
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4. Accordingly, these submissions: 

 Record Federated Farmers’ response to the Council’s revised 

proposal, provided as part of its 3 June 2016 Memorandum; 

 Expand on the submissions that were made opposing the 

inclusion of sites additional to those that were specified when the 

Plan was notified; 

 Record Federated Farmers’ response opposing the Council’s 

proposed certification process, but suggesting an alternative 

process. 

 

Council’s revised proposal 

5. As will become apparent from the submissions below, Federated Farmers 

does not accept that there is the scope for any of the “additional sites”, 

which have been included in the Plan but which were not notified at the 

time the Plan was notified, to be subject to the requirements for resource 

consent that are independent of the underlying zoning, with the exception 

of those sites where the relevant landowners have confirmed agreement. 

This includes sites proposed for inclusion in the Plan in the submission of 

Heritage New Zealand. 

 

6. As regards these additional sites, Federated Farmers accepts that there is 

scope for their inclusion in the Plan as sites where existing triggers for 

resource consent in the underlying zoning will be used, on the basis that 

the identification of the sites will help clarify where those existing triggers 

are to apply. 

 

7. As regards the certification process, and as will become apparent from 

the submissions below, Federated Farmers does not accept the Council’s 

proposed “opting in” provision because it is considered the rules that 

would come to apply would not be valid rules in respect of their 

application to the additional sites. Nevertheless, it is considered that the 

Council’s proposed Policy 9.5.2.8 could be suitably adapted and proposed 

Rule 9.5.3.3 could be amended to become an “other method” by which 

the sites would achieve the same level of protection as would be achieved 

by the Council’s proposal. 
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8. With these exceptions, Federated Farmers accepts the Council’s revised 

proposal, for Topic 9.5, Sites and Areas of Ngāi Tahu Cultural 

Significance, as attached to its Memorandum of 3 June 2016. 

 

The “additional sites” - has there been a real opportunity for participation? 

9. As regards the “additional sites”, it is submitted that the central question 

remains, has there been a real opportunity for participation by those 

potentially affected by a submitter’s proposal. In Federated Farmers’ view, 

there has not. 

 

10. In my submissions to the Hearing Panel on behalf of Federated Farmers 

on the matter, I drew the Panel’s attention to the “second Clearwater 

test”:3 

 
… if the effect of regarding a submission as “on” a variation would be to 
permit a planning instrument to be appreciably amended without real 
opportunity for participation by those potentially affected, this is a 
powerful consideration against any argument that the submission is truly 
“on” the variation. 

 

Thus a key issue is whether someone might be taken by surprise by the 

inclusion of the additional sites through the submission process. I 

submitted that the effects on land owners are likely to be such that the 

Hearing Panel will need to be sure that affected owners have had an 

effective opportunity to participate, and I submitted that the submission 

and further submission processes set out in Schedule 1 of the Canterbury 

Earthquake (Christchurch Replacement District Plan) Order 2014, and 

indeed in RMA Schedule 1, are not sufficient on their own to ensure 

adequate notice. I submitted that the inclusion of any additional sites and 

any associated rules would be more appropriately done by way of a 

variation or plan change at some time in the future. 

 

11. I went on to note that the position was similar to that adopted by the 

Proposed Auckland Unitary Plan Independent Hearing Panel, when 

similar issues arose, as discussed by the Auckland Panel in its Procedural 

Minute No. 6 by Chairperson of Independent Hearings Panel.4 I have 

                                                           
3
 Clearwater Resort Limited v Christchurch City Council, High Court, Christchurch, AP34/02, 14 March 2003, per William Young 

  J, at [66]. 
4
 Available at <http://aupihp.govt.nz/documents/docs/aupihpproceduralminute6.pdf>. 
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included a copy of this Procedural Minute at Attachment 1 to these 

submissions. 

 

12. I now take the opportunity to expand on the submissions that were 

previously made. At the resumed hearing, His Honour Judge Hassan 

mentioned the High Court case Palmerston North City Council v Motor 

Machinists Limited.5 Concerns expressed in the Clearwater case about 

the potential for prejudice to be suffered by those who might be affected 

by suggested amendments to a plan were expanded on in the Motor 

Machinists case, albeit that in that case the High Court was considering 

whether a submission was “on” a plan change, rather than considering a 

submission made in relation to a proposed plan. The Court referred to the 

approach taken in Clearwater and described the appropriate test as 

being:6   

 
… whether there is a real risk that persons directly or potentially directly 
affected by the additional changes proposed in the submission have been 
denied an effective opportunity to respond to those additional changes in 
the plan change process. 

 

13. The Motor Machinists case was also discussed by the Environment Court 

in the case Environmental Defence Society Incorporated v Otorohanga 

District Council.7 The Court said: 

 
[20]   The consideration of procedural fairness was discussed in some 
detail by the High Court in Palmerston North City Council v Motor 
Machinists Limited [2013] NZHC 1290. That case was principally 
concerned with the related issue of whether a submission was "on" a plan 
change, but Kós J examined that question in its context of the scope for 
amendments to plan changes as a result of submissions by reference to 
the bipartite approach taken in Clearwater: 
 

(i)  Whether the submission addresses the change to the status 
quo advanced by the proposed plan change; and 

(ii)  Whether there is a real risk that persons potentially affected by 
such a change have been denied an effective opportunity to 
participate in the plan change process. 

 
[21]   Laying stress on the procedures under the Act for the notification of 
proposals to directly affected people, and the requirement in s32 for a 
substantive assessment of the effects or merits of a proposal, Kós J 
observed that the Schedule 1 process lacks those safeguards for 
changes to proposed plans as sought in submissions. The lack of formal 
notification of submissions to affected persons means that their 
participatory rights are dependent on seeing the summary of 

                                                           
5
  [2013] NZHC 1290. 

6
 Ibid, at [82]. 

7
 [2014] NZEnvC 70. 
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submissions, apprehending the significance of a submission that may 
affect their land, and lodging a further submission within the prescribed 
timeframe. 
 
[22]   In particular, his Honour noted that a core purpose of the statutory 
plan change process is to ensure that persons potentially affected by the 
proposed plan change are adequately informed of what is proposed. He 
observed: 
 

It would be a remarkable proposition that a plan change might so morph that 
a person not directly affected at one stage (so as not to have received 
notification initially under clause 5(1A)) might then find themselves directly 
affected but speechless at a later stage by dint of a third party submission 
not directly notified as it would have been had it been included in the original 
instrument. It is that unfairness that militates the second limb of the 
Clearwater test. 

 
(citations omitted) 

 

14. It is noted that it was the same Environment Judge as in the Otorohanga 

case, Judge Kirkpatrick, who issued the Auckland Unitary Plan 

Independent Hearing Panel’s Procedural Minute. 

 

15. It is submitted that such evidence as there is before the Hearing Panel, or 

perhaps it might be more accurate to say the lack of evidence, supports 

the proposition that many landowners were, at the time they might 

otherwise have had the opportunity to engage in the process, unaware of 

the submissions requesting the inclusion of additional sites. Indeed, it is 

suggested that many remain unaware even today. Given this lack of 

awareness, the accuracy of the mapping of the additional sites must also 

remain an issue, in that the mapping will have been done without input 

from the relevant landowners, many of whose families have been resident 

on and farming the land for well over a century, so could be expected to 

be likely to have good knowledge of culturally significant areas on their 

properties. 

 

16. Accordingly, on behalf of Federated Farmers, I stand by my submission, 

that the Hearing Panel lacks the jurisdiction to include in the Plan and so 

to be subject to the requirements for resource consent that are 

independent of the underlying zoning, the additional sites which were not 

notified when the Plan was notified, but this is with the exception of those 

sites where the relevant landowners have confirmed their agreement to 

the inclusion. 
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The Council’s proposed certification process 

  

17. In principle, Federated Farmers has no objection to the proposition that 

the additional sites which were not notified when the Plan was notified 

should be able to be brought into the same rule regime as that applying to 

the “silent file” sites, where interested parties, particularly the relevant 

landowners, agree. 

 

18. However, it is well established in law that rules in plans need to be clear 

and certain. In Lovegrove v Waikato District Council,8 the Environment 

Court said:  

 
[16] It is established that rules in a plan, and the provisions of the plan in 
general, must be clear and precise. If a rule is found to be vague or 
unclear, it may be void for uncertainty. In Sandstad v Cheyne 
Developments Limited the Court commented: 

 
"It is desirable that those who administer or are affected by or have to 
advise on the restrictions prescribed by a town planning ordinance should 
be able to identify without difficulty the properties to which it relates." 

 
(citations omitted) 

 

19. It is submitted that Council’s proposed “opting-in” rule, Rule 9.5.3.3, does 

not meet the required standard. Given that the rule may or may not apply 

to particular mapped additional sites, and given that the accuracy of the 

mapping remains an issue, it must follow that it is not possible to identify 

from the rule “… the properties to which it relates”.  

 

20. Similarly, the rule is uncertain in that it is unenforceable. In any given 

situation, having opted in, landowners can opt out at any stage, by their 

providing written notice of cancellation to the Council at any time. 

 

21. It is respectfully submitted that Council’s proposed Policy 9.5.2.8 could be 

suitably adapted, and proposed Rule 9.5.3.3 amended to become an 

“other method” by which the sites concerned would be subject to the 

same level of protection as in the Council’s proposal, and would thereby 

meet the Hearing Panel’s objective of having sites and extents where 

landowners have confirmed their agreement for the sites to be included as 

                                                           
8
 Environment Court decision A106/09. 
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wāhi tapu / wāhi taonga sites and so be subject to the associated level of 

protection, as is recorded in the 11 May Memorandum.9 

 

 

Dated at Auckland this 10th day of June 2016 

 

Richard Gardner 

Counsel  
North Canterbury Province of Federated Farmers of New Zealand Inc 

                                                           
9
 At 3(d)(ii). 


