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CLOSING LEGAL SUBMISSIONS ON BEHALF OF TAILORSPACE 
PROPERTY LIMITED 

May it please the Panel: 

INTRODUCTION 

1 It is with considerable disappointment that Tailorspace Property 
Limited (Tailorspace) files these closing submissions with respect to 
Christchurch City Council’s (the Council) revised proposal on 
Chapter 9 dated 20 April 2016 (the revised proposal). 

2 After hearing evidence from, and cross-examination of, the Council’s 
witnesses and witnesses called by submitters including Tailorspace 
the Panel took the usual step of adjourning the proceedings and 
providing a minute dated 22 February 2016 “as to the Panel’s 
concerns on various topics, and for the processes of intended further 
inter-party mediation”.  The minute contained some considered, 
albeit preliminary views, informed by the tested evidence. 

3 The Panel’s concerns as expressed in the minute echo those of 
Tailorspace regarding the Council’s handling of Chapter 9 in totality 
at the following paragraphs: 

“[11] In a joint statement requested by the Panel, Council senior 
managers Ms Helen Beaumont (Head of Strategic Policy) and Mr Alan 
Matheson (Team Leader District Plan (Strategy and Planning)) 
explained the approach taken by the Council in the development of 
the Topic 9.3 Historic Heritage provisions.4  That statement helpfully 
explains the structured approach taken by the Council in 
development of the Notified Proposal.  However, cross-examination 
and questioning of those witnesses confirmed the processes for 
preparation of the Notified Proposal significantly lacking in a strategic 
sense.5  Testing of evidence has demonstrated a number of 
failures in the Council's processes of heritage assessment and 
the development of rules for heritage protection. 

[12] In the context of the recovery needs and challenges facing 
Christchurch, it is particularly important that the protection of 
historic heritage is approached strategically.  Central to that is 
making difficult choices concerning what is selected for protection 
and how much protection is to be accorded.  Part of that is to be 
mindful of the extent of heritage that has been lost through the 
earthquakes.  However, that does not dictate that what remains 
must be the subject of stringent regulatory control.  To take that 
approach fails to recognise that working with the economic 
drivers that landowners face is critical for protection.  That 
means choices for regulatory intervention must be well-
informed, including as to the very significant challenges 
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faced, by building owners and the community at large, in 
achieving recovery from those earthquakes.  As we note, 
those matters are reflected in relevant CRPS directions and in 
our Strategic Directions decision. 

[13] There is a direct relationship between the serious 
shortcomings of the Council's s 32 evaluation and the 
inappropriateness of the objectives, policies and rules of the Notified 
Proposal for Topic 9.3. 

… 

[17] In addition, the Council's s 32 evaluation did not 
involve any structured or formal evaluation, in consultation 
with landowners, of engineering feasibility and/or financial or 
economic viability issues.  As we shortly address, the 
evidence we have heard on those matters for various 
submitters has informed our view that several listings should 
be deleted or modified.  However, we have only had insight into 
the small sample of listings brought to our attention by submitters.  
Given the various considerations we have noted, this significant 
weakness in the listings in the Notified Proposal needs to be 
addressed in both policies and rules so as to ensure all landowners 
(whether or not submitters) will have a fair capacity for relief.  We 
return to this matter shortly. 

… 

[19] Therefore, on the evidence, our concerns go significantly 
beyond issues of "clarity and certainty".  Rather they go also to 
the fundamental inappropriateness and unreasonableness of 
provisions not supported by proper cost, benefit and risk 
evaluation on the Council's part.  Therefore, while we record that 
a number of suggestions made in the Council's Memorandum are 
helpful insofar as they go, our overall observation is that the council 
has not yet appreciated the extent to which its Notified Proposal 
needs to be changed (in terms of objectives, policies, rules and 
listing changes) in order to satisfy relevant Higher Order Documents 
and the RMA.” 

4 The Panel then applied its concerns to site specific matters and said 
in respect of the Public Trust building and stated: 

“[62] We preface our comments by noting that our views 
below on various de-listings reflect, and are in accordance 
with, the views we express above as to the flaws of the 
Council's conflated s 32 evaluation methodology, and related 
issues concerning objectives, policies and rules.  That is in the 
sense that we are satisfied that all of our observations are 
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materially consistent.  They are also informed by our 
consideration of tested evidence (and the undertaking of 
some requested site visits), applicable statutory directions 
and related opening submissions.  Hence, to that extent, they 
are our considered views.  They are also necessarily 
preliminary.  First, that is because we have not yet heard 
closing submissions.  In addition, our observations are 
subject to outcomes from mediation, and Mr Kyle's 
recommendations in due course.  It is at that stage, and after 
consideration of closing submissions, that we will finalise and 
deliver our reasoning as part of our determination. 

… 

Public Trust building – 152 Oxford Terrace 

[68] The Council Memorandum proposes a somewhat convoluted 
change whereby demolition of the rear of the building would be a 
controlled activity and demolition of the facade would be a 
discretionary activity. 

[69] The Panel's preliminary view on the evidence is that 
the proposed listing for the Public Trust building should be 
uplifted in its entirety.” 

5 After the Panel’s minute counsel contacted the Council to enquire 
whether mediation was necessary with respect to the Public Trust 
building.  The Council advised that mediation was required. 

6 Tailorspace attended mediation at which no resolution was reached.  
The Council maintain despite all of the tested evidence and the 
Panel’s preliminary comments on that evidence that the façade of 
the Public Trust building should be retained.  Tailorspace are 
unimpressed with the Council’s positon which appears to place 
Council officers in the decision making role about how private 
individuals should spend their money. 

7 The Council’s revised proposal of 20 April 2016 is thus a significant 
step backward as far as Tailorspace is concerned and comes after 
considerable cost and delays in this process and in the face of very 
clear deficiencies and flaws demonstrated through cross-
examination and echoed in the Panel’s preliminary comments.   

8 The revised proposal provides: 

8.1 a redrafted Policy 9.3.2.1 for the identification and 
assessment of when items should be listed; 
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8.2 the listing of the façade of the Public Trust building as 
heritage item 414 in Appendix 9.3.6.1.3; 

8.3 demolition of the façade is a restricted discretionary activity 
(9.3.3.2.3 RD8);   

8.4 a reworded Policy 9.3.2.8 on demolition which, in 
Tailorspace’s view and given the Council’s position on 
demolition of the façade of the Public Trust building is 
deficient because it does not even mention “recovery” as a 
matter to have regard to;  

8.5 the entire property is also covered by heritage setting number 
317;  and 

8.6 there is also a new Statement of Significance supporting the 
listing of the façade dated 13 April 2016.  It states this 
assessment is based “on information available at the time of 
writing”.  It does not state what the information is.  The 
author of the document is not identified.  No Council witness 
has produced it nor been cross-examined on it and significant 
natural justice issues arise if the Panel is to place any weight 
on it at all. 

9 Tailorspace maintains its original submission seeking the removal of 
heritage item 414 and associated removal of setting 317.  It cannot 
see any basis upon which the Council’s closing legal submissions will 
cure the gross inadequacies in the Council’s process to date, nor 
gaps in evidence (engineering, heritage, economic and quantity 
surveyor), which were revealed in cross-examination and which led 
to the Panel’ preliminary comments. 

LEGAL SUBMISSIONS 

10 It is apparent from the Council’s final positon on the listing of the 
façade of the Public Trust building that the Council does not appear 
to have grasped the serious adequacies in the process which led to 
notification of Chapter 9 and these submissions therefore need to 
fully address the extent of the Council’s failings in the context of 
Chapter 9.   

11 Appendix A to these submissions were submissions on legal 
matters largely prepared prior to the Panel’s minute of 22 February 
2016 as an “opening” which was not actually presented because of 
the way the timetable unfolded as the hearing progressed.  The 
original opening submissions are therefore Appendix A and deal 
with primarily legal matters about inadequacies with Chapter 9 
generally.  A summary of the key points is provided below. 
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SUMMARY OF LEGAL POINTS REGARDING CHAPTER 9 

12 The legislature, appellate courts, Canterbury Earthquake Recovery 
Authority officials, and this Panel have, through the: 

12.1 the CER Act;  

12.2 Replacement Plan Order; 

12.3 Recovery Strategy; 

12.4 a Court of Appeal decision; and 

12.5 Replacement Plan’s own Strategic Directions 

combined to clearly direct the desired shape of the replacement 
district plan as it relates to “recovery”. 

13 In summary, those acts have:  

13.1 clearly directed that the replacement district plan must 
emphasise earthquake “recovery”; 

13.2 defined very clearly what “recovery” means;  

13.3 directed the form that the response should take in the 
replacement plan; and 

13.4 absolutely have not directed a regime of very heavy and 
near-total heritage conservation. 

14 The revised proposal plays lip service to the directions regarding 
“recovery”.  In particular reworded Policy 9.3.2.8 (Demolition) does 
not mention the need for recovery as a relevant matter to 
determining whether an item should be demolished. 

15 Chapter 9 is underpinned by an inadequate section 32 analysis that 
contains: 

15.1 misdirected scale and significance reasoning; 

15.2 a deficient analysis of objectives; 

15.3 an inadequate analysis of alternatives; and 

15.4 and incomplete effectiveness and efficiency analysis. 

16 The section 32 report takes a starting point of promoting the 
sustainable management of heritage, an approach that is simply 
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untenable on the terms of the RMA.  The section 32 report is so 
deficient that it is at risk of failing to meet the requirements of that 
provision, let alone containing an analysis upon which reasonable 
opinions might differ. 

16.1 one result of the deficient section 32 analysis is that the 
proposed text of Chapter 9 also inadequately addresses 
economic considerations.  In particular text fails to stand up 
to a theoretical economic analysis; and 

16.2 reflects a selective view of recent trends in case law. 

SPECIFIC APPLICATION TO TAILORSPACE 

17 The remainder of these submissions focus on the Council’s position 
with respect to the façade of the Public Trust building. 

The Council’s process 
18 The transcript makes for sorry reading of the background to the 

Council’s process of how it decided to list specific heritage items and 
the rules which applied to demolition of items once listed.  The 
conclusions reached by Council witnesses who appeared before the 
Panel are inherently flawed and should not be relied upon. 

19 As far as could be ascertained through cross-examination: 

19.1 a schedule was prepared within the Council setting out 
buildings to be listed.  The author of that schedule is 
unknown;1 

19.2 the schedule was compiled from Statements of Significance 
based simply on research in files which appears to be largely 
pre-earthquakes.  The statements were peer reviewed; 

19.3 there is no identification of the author(s) of the statements of 
significance, the material they reviewed or the identity of the 
peer reviewer.  Ms Ohs could not identify the author of the 
report which relates to the Public Trust building;2 

19.4 Ms Ohs who has qualifications as an architectural historian 
was the person who ultimately decided whether an item, such 
as the Public Trust building should be listed;3 

                                            
1 Transcript pg 815 
2 Transcript pg 815 
3 Transcript pg 815 
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19.5 when asked what the information was taken into account 
regarding the damage as result of Canterbury earthquakes an 
answer was given that can only be described as incredible: 

“MS APPLEYARD: I understand your comment generally but 
you say that “damage as a result of the Canterbury 
earthquakes has been considered” so what information did 
you have with respect to 152 Oxford Terrace when you made 
the decision to continue its listing and to make demolition a 
non-complying activity? 

MS OHS: So this would be largely based on the fact that the 
building is still standing, it is still intact. 

MS APPLEYARD: So the fact that it is standing is the limit of 
the information you had as respect to the damage to it? 

MS OHS: Yes, well, I am not aware if there were any 
engineering reports on the file. That is a level of detail that is 
as a person having an overview of the listings, I did not get 
into that level of detail.” 

19.6 the schedules of items to be listed then appeared to have 
arrived at the Planning Department.  No other technical input 
appears to have been provided prior to a decision being made 
that if a building was significant in heritage terms, and it was 
still standing, it was therefore listed; 

19.7 Ms Rachlin confirmed that in deciding to list the building and 
to draft rules around its demolition that engineering and cost 
information on the Public Trust building was not taken into 
account.  See the following exchange: 

“MS APPLEYARD: Yes. So what arrives at the planning team 
from there? 

MS RACHLIN: Sure. So there was a schedule, a list of 
heritage items that were proposed for inclusion, and 
accompanying with that was the technical heritage expert 
report and a statement of significance for every item which 
assessed the significance values for that item. 

MS APPLEYARD: So where was the engineering information 
and the cost information on a particular building, where did 
that get inserted into the process? 

MS RACHLIN: That was not inserted into that process 
specifically. I am aware that the heritage – the people 
undertaking the heritage assessment, undertook their 
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assessment on the basis of the information that they held on 
file and that took into consideration building condition. 

MS APPLEYARD: You will have to forgive me on this, I am just 
trying to understand where engineering and cost information 
arrived and how it arrived into the Council and how it was 
taken into account in your decision making, so let us take 
Tailorspace.  

MS RACHLIN: Yes. 

MS APPLEYARD: And you decide to list the building and make 
demolition a noncomplying activity, what engineering 
information did you have and what cost information did you 
have, and where did it come from? 

MS RACHLIN: I am not aware of specifically seeing cost or 
engineering information at the time that it was assessed – 
seeing that myself, I was not – did not have oversight over 
any information of that sort, but that information has come 
through since notification, through the submission that ---” 

19.8 the Council did not go and ask building owners for any 
information they held on the degree of damage and cost to 
repair: 

“MS APPLEYARD: So did the Council go out and ask these 
building owners what information they held on the degree of 
damage and cost to repair? 

MS RACHLIN: Right, so in terms of the process there was not 
a direct consultation/discussion with individual landowners, so 
the process went to notification. Information that may have 
come out through that process was not undertaken. 

MS APPLEYARD: So again in terms of timing, is the situation 
where you have a heritage building, you have a technical 
heritage report, you decide to make demolition noncomplying 
and the information on damage and cost does not arrive in 
most cases until submitters lodge evidence at this hearing, is 
that the situation? 

MS RACHLIN: That is the situation, yes, that is primarily the 
situation that a lot of this engineering and costing information 
per individual item has come through, through submissions, 
and that has helped further inform the planning response. 

MS APPLEYARD: And the planning response then where there 
are changes has been made in that period of time between 
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you receiving submitters evidence, sometimes quite 
voluminous on engineering cost, and filing rebuttal a week or 
so later? 

MS RACHLIN: So the planning response there was the revised 
version prior to my evidence-in-chief of 8 December, there 
was an earlier version that was filed, then there was 18th, 
and then there was rebuttal evidence, so that took into 
account the submissions that were received, the mediations 
and those discussions, and, yes, it was all over a very quick 
timeframe.” 

20 The summary of the above appears to be that a decision to list a 
building was based on heritage advice from an unknown person with 
no other technical advice from engineers, economists or quantity 
surveyors.  It is apparent that the approach was fundamentally 
flawed. 

Criteria for listing 
21 Despite those failings outlined above the Council maintain in its 

revised proposal that the façade of the Public Trust should be listed.  
They have produced a new Statement of Significance by an 
unnamed author dated 13 April 2016. 

22 The revised proposal sets out in Policy 9.3.2.1 how buildings are 
assessed for listing: 

22.1 Policy 9.3.2.1(b)(i)(D) requires that the Council to have 
assessed whether the Public Trust façade has met a level of 
significance by requiring it to have “a moderate degree of 
integrity (based on how whole or intact it is)…”;  

22.2 Policy 9.3.2.1(c) then details when heritage items and 
settings are to be scheduled.  That is where: 

(i) the thresholds in 9.3.2.1(b) are met that the façade 
has a high degree of integrity;  and 

(ii) the physical condition of the heritage item, and any 
necessary retention, repairs, or reinstatement work 
would not significantly compromise the heritage values 
and integrity of the heritage item to the extent that it 
would no longer retain its heritage significance; unless 

(iii) any engineering and financial factors are identified that 
would make it unreasonable to schedule the heritage 
item. 
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23 The Statement of Significance supporting the façade’s listing is 
dated 13 April 2016, and states that “this assessment is based on 
information available at the time of writing”.  There is no reference 
at all, however, to the matters set out in 9.3.2.1(c)(ii) and (iii) 
including: 

23.1 how intact the façade will be if the building behind it is 
demolished; 

23.2 the extent of the damage suffered by the façade; 

23.3 the works that would be required to repair or reinstate the 
façade after demolition of the building behind it; 

23.4 the impact those works would have on the heritage value of 
the façade.  Ms May says this would need to be reassessed!; 

23.5 the engineering issues associated with retaining the façade; 
or 

23.6 the costs of doing so, i.e. the Council’s “financial factors”.   

24 A summary of the evidence before the Panel assessed against the 
Council’s own revised policy cannot support the listing of the façade: 

24.1 Mr Oldfield: 

(a) outlined the damage suffered by the façade, including 
to brickwork (which he has recommended be removed 
and replaced), cracking to concrete columns, and 
concrete beams showing signs of partial or complete 
shear failure (also requiring replacement); 

(b) was clear there are still a number of unknowns; 

(c) identified issues with tying a stiff and brittle façade to a 
new flexible building; 

(d) gave his view that from an engineering perspective the 
façade was not suited to earthquake resilience;  

(e) said that he did not consider façade retention was the 
best outcome for the building; 
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(f) also explained that should the façade be retained, parts 
of it would need to be removed in order to prevent 
damage during construction and demolition.4  

24.2 Mr Pomeroy gave evidence that the cost of retaining the 
façade would be at least $2.35 million, not including the 
increased costs of a more difficult demolition and 
construction;5 

25 It is Tailorspace’s submission that regardless of any heritage value 
retained (and Ms May has not assessed that), the façade does not 
have a sufficient degree of integrity to justify listing, as per 
9.3.2.1(b)(i)(D).6 

26 As to “financial factors” the issues were clearly explained by Mr 
Keeley Pomeroy (a quantity surveyor), Mr Craig Oldfield (an 
engineer) and Mr Glenn Taylor (the General Manager of 
Tailorspace).  In summary, those are that: 

26.1 there are significant additional costs associated with retaining 
the façade; 

26.2 these costs are unlikely to be recouped in the competitive 
market for office and commercial space; and 

26.3 alterations required to be made to the façade (in terms of 
repairing earthquake damage, seismic strengthening, and 
functionality) would impact any remaining heritage value held 
by the façade. 

27 Importantly, Mr Taylor also outlined the consequences of being 
required to retain the building’s façade.  Emphasising that 
Tailorspace is a property investment company, he was clear that: 

27.1 under no circumstances would Tailorspace develop the site 
with the façade in place; 

27.2 no new building would therefore be constructed on the site;7 

27.3 adjacent properties would not be developed;8 and 

                                            
4  Transcript 718.   
5  Transcript 724 
6  Noting that Tailorspace did not call any evidence on the heritage values of the 

façade itself. 
7  Transcript 1399.   
8  Glenn Taylor, paras 62-74; transcript 1399.   
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27.4 the site (and adjacent sites) would be left ‘as is’.   

28 By way of contrast from their own evidence it is apparent that the 
Council: 

28.1 Had not properly turned its mind to the functionality issues 
that retaining the façade would present.  CCC’s solution to the 
lack of connectivity between the building and street frontage 
given by a witness without engineering qualification was to 
extend a terrace over a public footpath (with no planning 
provision or commitment to facilitate the same).  No thought 
whatsoever was given to floor to floor heights and their 
impact on window placement.9 

28.2 There had been no discussion between the Council’s heritage 
architect and its own engineer.  The Council’s engineer 
tellingly did not comment on Ms Gillies’ suggestions. 

28.3 Ms May had not given any thought to the significance or 
otherwise of any heritage values that would be held by the 
façade after the building behind it was demolished.10 Rather, 
it seemed that CCC wanted to put Tailorspace to the expense 
of retaining the façade, demolishing the building and 
constructing a new building around it to only then to 
determine whether the façade then retained sufficient 
heritage value to justify listing. 

28.4 The Council placed reliance on the availability of heritage 
grants, despite: 

(a) an “offer” of $1 million for assistance with façade 
retention being put up during the hearing (and to the 
surprise of Tailorspace) but when queried then 
“rescinded” the following day;11 

(b) evidence being given by Mr Taylor that heritage 
grants have previously been tied to unacceptable 
covenants and would not be accepted even if offered;12 

(c) only a small amount of funding being available 
(comparative to the city-wide costs of repairing 
damaged heritage buildings). 

                                            
9  Transcript 1037-1039 
10  For instance transcript 976, 786 
11  Transcript 1051, 1133. 
12  Transcript 1403 
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28.5 Had not provided for the “recovery” of Christchurch.  It was 
apparent that there had been no integration at all between 
Ms Rachlin, the planner on Chapter 9 and Mr Stevenson, the 
planner on the Central City Chapter 13.  In a tortuous line of 
cross-examination where Ms Rachlin had difficulty 
understanding the basic message from Tailorspace that they 
would walk away from the site if required to retain the façade 
the following exchange occurred: 

“MS APPLEYARD: And you would have read the part of his 
evidence that says they would not proceed with development 
of the site were they required to spend 2.35 million retaining 
the façade? 

MS RACHLIN: I have read his evidence, yes. 

MS APPLEYARD: So I want you to imagine the scenario where 
nothing happens to this building, have you considered the 
impact of that outcome for Central City recovery? 

MS RACHLIN: I have not specifically considered it in my 
evidence.  

MS APPLEYARD: So you have not considered the do-nothing 
option, where the building is as it is or the façade as it is, and 
the owner walks away? 

MS RACHLIN: If I may speak to that now, I think in terms of 
recovery, I understand that there are other plans for the site 
and if I may give my position, my thoughts on that now? 

SJH: By all means. 

MS RACHLIN: I think it would be – a good heritage outcome 
would be retention of the façade. 

MS APPLEYARD: If the owner is telling you they are not going 
to spend that money, so I want you to consider the scenario 
where nothing happens, you cannot require them to spend 
their money. What have you considered in terms of the 
outcome for recovery if the owner adopts the do-nothing 
option? 

MS RACHLIN: So in terms of the listing, whether it warrants 
listing, I think there is merit in that and for, as I said, I think 
a façade if it is stacked up to have heritage values, would be 
a good outcome. But whereas a proposal that was to 
demolish the building in its entirety, I believe - - - 
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SJH: You really must answer the questions, do not 
dissemble, answer the question. If the owner elects to 
do nothing have you considered the impact of that on 
Central City Recovery? 

MS RACHLIN: Well that would be a poor outcome, to do 
nothing and demolish it. 

MS APPLEYARD: No, just to do-nothing. 

MS RACHLIN: To do-nothing? 

MS APPLEYARD: To do nothing, not to spend a single 
cent, and to hold up development of the entire block, 
have you considered that as an outcome for recovery?  

MS RACHLIN: I have not specifically considered it as an 
outcome, but I can consider it now, yes. 

MS APPLEYARD: And what would that be as an outcome 
for recovery in your view? 

MS RACHLIN: It would be not the best outcome, it 
would be good to see a building in use in the Central 
City. 

MS APPLEYARD: Or a new building in use in the Central City. 

MS RACHLIN: Or a new building in use, and if there is 
heritage values that can be retained in that outcome. 

MS APPLEYARD: No, I am not talking about that, I said or a 
new building in use in the Central City. 

MS RACHLIN: A new building in use in the Central City for 
recovery would be a good outcome. I would like to clarify 
about a heritage component of that. 

MS APPLEYARD: Well let us just assume there is no 
heritage component, and the counter factual is the 
owner walks away, how do we compare those two 
outcomes?  

MS RACHLIN: I think it is a fine balance between 
heritage retention and the cost. It would not be a good 
outcome for the owner to walk away, I don’t believe. 

MS APPLEYARD: Well that is the decision for the owner 
to make, you cannot require them to spend their 



  15

 

 

100100740/855896.1 

money. I am asking you about the outcome for Central 
City recovery if the owner walks away. 

MS RACHLIN: Well then the building would stay not in 
use, so it would be standing there empty, and it would 
not be a good recovery outcome. 

MS APPLEYARD: And what about the recovery of the 
rest of the CBD block, Central City block, would that be 
a good outcome? 

MS RACHLIN: No, it would not be a good outcome not 
to have that.” 

28.6 By good fortune another witness called by the Crown, John 
Cumberpatch, was also available to shed some light on the 
outcomes for “recovery” if the Public Trust building were not 
demolished in its entirety and replaced by a new building. 

28.7 Mr Cumberpatch confirmed that in his time at CERA he had 
the delegation to authorise the demolition of the Public Trust 
building and it was his view it should be demolished.  His 
reasons were: 

“MS APPLEYARD: Yes. So there was one application made by 
the Public Trust – do you want to run through the applications 
that were made and your involvement in those. 

MR CUMBERPATCH: Certainly. The first application came in 
and it was left to myself to make the decision on that. I went 
through it and took all the respective advices outlined in our 
Section 38 process that were included in my evidence. 

Having done that, I concluded that the demolition met 
the purposes of the Act, particularly around enabling 
the recovery, around the Avon precinct, the adjoining 
commercial activity and those things.” 

Policy 9.3.2.8 
29 The current revised proposal also recognises at a policy level that 

demolition is sometimes the only viable option ( Policy 9.3.2.8).  
Matters to be had regard to are: 

29.1 whether there is a threat to life and property for which 
interim protection measures would not remove that threat; 

29.2 whether the extent of work required to retain and repair the 
heritage item is of such a scale that the heritage values and 
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integrity of the heritage item would be significantly 
compromised; 

29.3 whether the costs to retain the heritage item (particularly as 
a result of damage) would be unreasonable; 

29.4 the ability to retain the overall heritage values and 
significance of the heritage item through a reduced degree of 
demolition; and 

29.5 the level of significance of the heritage item. 

30 It is submitted that there is something very wrong with the wording 
of revised Policy 9.3.2.8 if despite the matters to have regard to the 
Council shall maintain the view that the façade should be retained. 

31 Accordingly Tailorspace submits that an additional matter should be 
added to Policy 9.3.2.8 to require the Council to undertake the 
exercise Ms Rachlin omitted to take with regard to the impact on 
recovery of the CBD if the building owner were to walk away given 
the Council’s insistence on façade retention.  Tailorspace suggests 
words such as “whether demolition would enable or facilitate 
recovery” should be an additional matter to have regard to. 

Matters of discretion 
32 Demolition of the façade is a restricted discretionary activity 

(9.3.3.2.3 RD8) under the revised proposal.  CCC’s discretion is 
limited to the matters specified in 9.3.5.2(f)-(j).  They include that: 

32.1 the “engineering requirements and associated costs of 
incorporating or retaining the façade are excessive”; and 

32.2 “The engineering and functional requirements of the new 
building would alter the heritage fabric and compromise the 
values of the façade to such an extent that retaining the 
façade would not justify its retention”.13  

33 It is submitted that these are matters on which the Panel already 
has sufficient information on which to make a determination in 
respect of the future of the building’s façade.  Tailorspace submits 
that their inclusion as matters of discretion is therefore 
unnecessary: 

33.1 Mr Oldfield gave evidence that he does not consider façade 
retention is the best outcome for the building, Mr Pomeroy 
has calculated the cost of retaining the façade as at least 
$2.35 million, and various other evidence presented on behalf 

                                            
13  If retained, this provision should be simplified.   
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of Tailorspace has been clear that the cost is simply not 
economic (especially in the face of softening rental demand); 
and 

33.2 functional requirements and how they would impact on the 
façade are also outlined in evidence.  Mr Taylor’s evidence 
was clear that the façade would need to be lowered (in order 
to avoid the previous disconnect between the building and 
Oxford Terrace, and the difficulties that created with leasing 
the space), and that there would be issues with floor to floor 
heights given the façade’s window placement.14  

Heritage setting 
34 Tailorspace has not seen any revised ‘heritage setting’ reflecting the 

listing of the façade only as opposed to the building as a whole.  If 
this has not occurred (and the façade’s listing is retained), 
provisions applying to settings would impede demolition of the 
building behind the façade and construction of any replacement. 

Summary 
35 Tailorspace submits that CCC has not responded in any constructive 

way to the issues raised and evidence presented by Tailorspace at 
the hearing.  Tailorspace has spent significant amounts of money 
participating in this process, only for CCC to effectively fail to grasp 
the signals in the Panel minute and then to say that it must 
participate in a resource consent hearing (covering essentially the 
same issues) at additional expense in order to secure authorisation 
to demolish the building’s façade.   

36 Tailorspace submits that CCC seems set on impeding recovery in the 
face of Ms Rachlin’s own admission that if the owner abandons the 
site that would not be a good outcome, increasing the numbers of 
resource consents required, contrary to the Statement of 
Expectations, and Strategic Directions chapter in circumstances 
where sufficient evidence is available to make the decision now on 
demolition of the façade and in circumstances where the Council’s 
key heritage witness, Ms May, has not even carried out an 
assessment as to whether the façade alone, after works to demolish 
the building behind it and to secure it to a new building would even 
meet the Council’s own criteria for significance so as to justify 
continued listing.   

CONCLUSION 

37 Tailorspace accordingly seeks the delisting of the façade and 
removal of the associated heritage setting.   

                                            
14  Transcript 1398-1400. 
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38 Tailorspace also seeks amendment to the demolition policy to 
require an additional matter to be had regard to: 

“Whether retention of the heritage item would enable and facilitate 
recovery from the impacts of the Christchurch earthquakes.” 

 

Dated:  10 June 2016 

 

JM Appleyard  
Counsel for Tailorspace Property Limited 
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APPENDIX ‘A’ 

CHAPTER 9 IS INCONSISTENT WITH ITS LEGAL CONTEXT  

1 The Replacement District Plan process is directed by the Canterbury 
Earthquake (Christchurch Replacement District Plan) Order 2014 
(Replacement Plan Order), made pursuant to section 71 of the 
Canterbury Earthquake Recovery Act 2011 (CER Act).   

The CER Act and the meaning of recovery 
2 The CER Act is directed at earthquake recovery in Canterbury and 

Christchurch, as is clear from both its title and purpose provision.15 
Among other things, the purposes of the CER Act include:16 

2.1 “[providing] appropriate measures to ensure that greater 
Christchurch and the councils and their communities respond 
to and  recover from, the impacts of the Canterbury 
earthquakes…”; 

2.2 “to enable a focused, timely, and expedited recovery...”; 

2.3 “to facilitate, co-ordinate, and direct the planning, rebuilding, 
and recovery of affected communities, including the repair 
and rebuilding of land, infrastructure, and other property…”; 
and 

2.4 “to restore the social, economic, cultural, and environmental 
well-being of greater Christchurch communities…” 

[Emphasis added] 

3 The meaning of the (inclusively defined) term “recovery” under the 
CER Act has been the subject of judicial consideration and by the 
Court of Appeal.17 

4 Recovery means “the fact of returning to an improved economic 
condition”, consistent with the word’s dictionary definition, and 
“includes restoration and enhancement, the latter clearly 
incorporating the concept of improvement.”18 However, as the CER 
Act’s reference to “recovery”, “restoration”, “rebuilding” and 
“repairing” make clear, the starting point must be to focus on the 
damage that was done by the earthquakes and then to determine 

                                            
15 See section 3 of the CER Act 
16 Sections 3(a), (d), (f) and (g) of the CER Act.  Note that restoration is included 

within the meaning of “recovery” by definition in section 4 of the CER Act 
17 Canterbury Regional Council v Independent Fisheries Limited [2013] 2 NZLR 57 

(CA) 
18 Canterbury Regional Council v Independent Fisheries Limited, supra, para [28] 
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what is needed to “respond” to that damage.  The CER Act also 
encompasses the restoration and enhancement of greater 
Christchurch in all respects.19  

5 Section 15 of the CER Act provides that no “RMA document” 
(including by definition a proposed plan) may be interpreted or 
applied in a way that is inconsistent with a Recovery Strategy, and a 
Recovery Strategy is “an overarching, long-term strategy for the 
reconstruction, rebuilding, and recovery of greater Christchurch.20 

6 It is therefore deficient for Chapter 9 to fail to address recovery 
purpose explicitly if: 

6.1 Chapter 9 is plainly dealing with damaged heritage items such 
as the Public Trust building;  

6.2 Chapter 9 must be applied and interpreted with recovery aims 
in mind pursuant to the CER Act; and  

6.3 Recovery begins with a focus on the earthquake damage and 
moves to what is needed to respond to that damage, 
including the restoration and enhancement of greater 
Christchurch. 

The Replacement Plan Order in Council 
7 The Replacement Plan Order in Council: 

7.1 Clearly applies the RMA to the Replacement District Plan 
process; but 

7.2 In no way bars the application of the CER Act to the 
Replacement District Plan process.   

8 This is clear on the language of the Order, and in particular, its 
clause 5.21 

9 The statutory roots of the replacement district plan process are 
therefore in both the RMA and the CER Act.   

10 If the Replacement District Plan process has statutory roots in 
recovery purposes (in addition to normal RMA sustainable 
management purposes), then it is submitted that the recovery must 
also be reflected in the planning outcomes of that process (in 
addition to normal RMA sustainable management outcomes).   

                                            
19 Canterbury Regional Council v Independent Fisheries Limited, supra, para [29] 
20 Section 11(c) of the CER Act 
21 Which relates to the application of the RMA 
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11 Whether or not the matter is put in the manner above or the more 
frequently articulated but possibly weaker view that the legal 
context dictates that in Christchurch, recovery is a component of 
sustainable management, the inevitable result, it is submitted, 
ought to be a replacement plan designed to deliver recovery 
outcomes.  And it must do so as a matter of law.   

The Strategic Directions and Objectives  
12 Recovery has been an outcome appropriately reflected in the 

proposed Replacement District Plan Chapter 3 Strategic Direction 
and Objectives decision dated 26 February 2015 (Strategic 
Directions).  Most relevantly, the Strategic Directions contain 
Objective 3.3.1: 

3.3.1 Objective – Enabling recovery and facilitating the future 
enhancement of the district 

The expedited recovery and future enhancement of Christchurch as 
a dynamic, prosperous and internationally competitive city, in a 
manner that: 

(a) Meets the community’s immediate and longer term 
needs for housing, economic development, community 
facilities, infrastructure, transport, and social and 
cultural wellbeing; and  

(b) Fosters investment certainty; and  

(c) Sustains the important qualities and values of the 
natural environment. 

[Emphasis added] 

13 Objective 3.3.1 gives very clear direction of what is required to 
respond to and recovery from earthquake damage.  It recognises 
that recovery has both public and private elements.  It also 
considers long term matters and in so doing is undeniably directed 
at the restoration and enhancement of greater Christchurch in all 
respects.   

14 In labelling it “overarching”, it is submitted that this Panel has, 
through Objective 3.3.1 set how the recovery objective should be 
embodied in the Replacement District Plan and its outcomes.22 That 
is to say, Objective 3.3.1 sets the general form of the Replacement 
District Plan’s “response” to earthquake damage.   

                                            
22 See paragraphs [130] and [150] of the Strategic Directions decision 
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15 It is true that other Strategic Directions point at heritage 
specifically.  Objective 3.3.9(c) of the Strategic Directions provides 
(entirely appropriately) that objects, structures, places, etc, that are 
historically important are “identified and appropriately managed” 
[emphasis added].  However, it is submitted that a direction to 
manage heritage “appropriately” in no way directs a regime of very 
heavy and near-total heritage conservation, especially in a recovery 
context.  It is but one sub-objective of many, and it exists in a legal 
context that demands recovery outcomes.   

16 Therefore, even if Objective 3.3.9 is taken at its strongest possible 
reading, it is submitted that taken together, the Strategic Directions 
are not a force for the public good of heritage conservation at any 
private cost: the Strategic Directions in no way direct a near-total 
conservation approach to the City’s historic heritage.   

The Recovery Strategy 
17 Finally, even the Recovery Strategies do not entail an unbridled 

heritage conservation approach.   

18 Rather, the Recovery Strategy for Greater Christchurch Mahere 
Haumanutanga o Waitaha categorises heritage matters as an aspect 
of cultural recovery, as opposed to built environment recovery, and 
sets a significantly caveated goal of “restoring historic buildings, 
where feasible, for the benefit of the community.”23 [emphasis 
added] 

The legal context requires recovery outcomes and not ‘near-
total conservation’ 

19 The legislature, the appellate courts, Canterbury Earthquake 
Recovery Authority (CERA) officials, and this Panel have combined 
to: 

19.1 Clearly direct that the Replacement District Plan must 
emphasise earthquake “recovery”; 

19.2 Define very clearly what “recovery” means; and 

19.3 Direct the form that the response should take in the 
Replacement District Plan.   

                                            
23 Recovery Strategy for Greater Christchurch Mahere Haumanutanga o Waitaha, 

15.1 Cultural Goals, Goal 4.4 at page 35.  The non-statutory Heritage Buildings 
and Places Programme Ko te Hōtaka Haumanu e aro ana ki Ngā Whare sets a 
similarly caveated goal incorporating feasibility considerations:  Heritage 
Buildings and Places Recovery Programme Ko te Hōtaka Haumanu e aro ana ki 
Ngā Whare at page 18 
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20 This certainly supports a regime of heritage protection, but does not 
support a regime of heritage preservation at any cost to private 
owners.   

Section 6(f) of the RMA 
21 Section 6(f) provides that in achieving the purpose of the RMA, all 

persons exercising functions and powers under the RMA, in relation 
to managing the use, development, and protection of natural and 
physical resources, “shall recognise and provide for…the protection 
of historic heritage from inappropriate subdivision, use, and 
development.” What is ‘inappropriate’ must be determined on the 
facts of each case; however circumstances do arise in which 
demolition is not inappropriate.24 Comment has also been made in a 
plan change context that such a heritage-heavy approach “simply is 
not sustainable by reference to the Act itself”.25 

22 The Environment Court has commented on the application of section 
6(f) saying that historic heritage values contained in a building are 
to be recognised and provided for, but are not to be protected at 
any cost.26  

23 Tailorspace submits, as is well known, “recognising and providing 
for” a specific matter of national importance in planning documents 
cannot entail elevating that single matter above the purpose of the 
RMA, i.e.  promoting sustainable management of natural and 
physical resources.27 It is further submitted that this longstanding 
proposition, concerning the relationship of provisions within Part 2 of 
the RMA, is not affected by the Supreme Court’s decision in 
Environmental Defense Society Inc v New Zealand King Salmon 
Company Ltd [2014] 1 NZLR 593 (King Salmon), because King 
Salmon is primarily concerned with the relationship of Part 2 and the 
New Zealand Coastal Policy Statement.   

24 So while the Replacement District Plan provisions can and should 
contain sustainable management and recovery elements, they 
cannot elevate a single consideration above all other considerations.   

25 Where the retention of a heritage building does not promote 
sustainable management, a district plan ought to allow for 
appropriate subdivision, use and development.  Furthermore, it 

                                            
24 Hamilton City East Community Trust v Hamilton City Council [2014] NZEnvC 220 at 

para 108 
25 New Zealand Historic Places Trust/Pouhere Taonga v Christchurch City Council  

C173/2001, EnvC Christchurch, 9 October 2001. 
26 New Zealand Historic Places Trust/ Pouhere Taonga v Manawatu District Council 

[2005] NZRMA 431 at para 16. 
27 See for example the reasoning in Winstone Aggregates Limited v Papakura District 

Council EC Auckland, A049/2002, 26 February 2002 at [22] (Winstone 
Aggregates) 
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must be acknowledged that ‘use or development’ may amount to 
complete removal.28 

26 What is ‘inappropriate’ in any case will depend on what resource is 
being protected, and what it will take to protect that resource.  
Here, we are dealing with the protection of historic heritage in the 
existing post-earthquake environment in Christchurch a large 
amount of historic heritage has already suffered damage or has 
otherwise been compromised.  That represents the loss of a public 
good.  But if in that same environment: 

26.1 Recovery is particularly important to sustainable management 
(if not the dual purpose of the Replacement District Plan); 
and  

26.2 Recovery includes, for example, the restoration of the social, 
economic, cultural, and environmental well-being; 

Then the ‘appropriateness’ of retaining heritage resources must as 
a matter of law be considered by reference to both heritage values 
and social, economic, cultural and environmental effects.  In 
practice, it is submitted this will often reduce to a balance of the 
two elements that are typically the most pertinent: the public good 
of heritage retention and the frequently private costs of the same.   

27 Furthermore, it is not enough for Chapter 9 to push the 
appropriateness question in every case to the resource consent 
sphere which is where the Council seeks to have the fate of the 
façade of the Public Trust building determined.   

28 Where, in a plan-setting context, such as with the façade of the 
Public Trust building, there is clear evidence with site-specific 
resolution as to where the above balance lies, then considerations 
like the efficient and effective use of resources, alongside bare 
practicality, dictate that the plan itself should determine site specific 
matters.   

29 This Panel is deciding in a process heavy with public participation 
and mandated through an accountable parliament.  It has wide 
powers to site appropriate specific rules.  It is, therefore, submitted 
that: 

29.1 There is no more to gain from a publicly notified resource 
consent process; and  

                                            
28 New Zealand Historic Places Trust/ Pouhere Taonga v Manawatu District Council 

[2005] NZRMA 431 at para 16 
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29.2 Where this Panel is satisfied on site specific evidence before it 
that demolition represents the appropriate balance of all 
heritage, social, economic, cultural, and environmental 
effects, it should not shrink from delisting a specific property.   

Chapter 13 of the CRPS  
30 Chapter 13 of the CRS identifies heritage loss and degradation as a 

regional issue, along with adverse effects that might stem from 
inappropriate subdivision, use, and development of heritage 
resources.29 The explanation of these issues refers to “reducing”, as 
opposed to rigidly halting, heritage loss.30 

31 That subtle distinction is significant because it too contemplates that 
loss of heritage values will be appropriate in certain circumstances.   

32 The CRPS points to those circumstances in unsurprising directions, 
referring to the “significant challenges” facing owners of historic 
heritage in the explanation to Issue 13.3.1.  This theme is carried 
through the objectives and policies of the CRPS, albeit subtly.  It is 
submitted that the CRPS: 

32.1 Emphasises strongly that historic heritage should be 
protected from inappropriate subdivision, use, and 
development; but again 

32.2 Does not direct the protection of historic heritage almost all 
costs – i.e.  a near-total conservation approach; and  

32.3 Acknowledges that the aim of heritage protection may be 
modified by the region’s need to recover from earthquake 
damage.   

33 For example, Chapter 13 sets an objective of identifying and 
protecting significant heritage,31 and repairing, reconstructing, 
strengthening, conserving and maintaining built historic heritage.32 
However the latter objective seeks also that “the economic costs 
associated with these matters are recognised”, and the explanation 
goes on to provide that: 

Some of the economic costs resulting from repair, 
reconstruction and seismic strengthening may be met through 
ensuring that appropriate development is able to occur, 

                                            
29 CRPS 2013 – Issues 13.3.1 and 2 
30 CRPS 2013 – Explanation to Issue 13.3.1 
31 CRPS 2013 - Objective 13.2.1 
32 CRPS 2013 – Objective 13.2.2 
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including sensitive adaptive re-use, while maintaining the 
historic values of the buildings. 

34 These objectives feed directly into the policy framework, which, for 
example, requires only ‘appropriate’ actions including ‘adaptive re-
use’ that is “sensitive to…historic values”33 The CRPS also 
acknowledges in the explanation to that proposition that “economics 
will often be a factor as to how quickly or easily re-use can be 
achieved, and will need to be considered on a case-by-case basis.” 

35 It is acknowledged that the CRPS does not use the words 
“demolition” or “deconstruction” and that it certainly emphasis 
repair and restoration.  It is accepted that in light of section 6(f) of 
the RMA in particular, that this emphasis is appropriate.   

36 Although it may be argues that such directions preclude demolition 
of heritage items, it is submitted that such an argument is 
untenable on the language of a document that: 

36.1 Does not seek to halt heritage loss (and explicitly seeks only 
to reduce loss); 

36.2 Acknowledges the economic challenges facing owners of 
damaged heritage resources; 

36.3 Calls for maintenance of heritage “values” and not 
maintenance of heritage “buildings”; and  

36.4 Appears only to discourage actions like heritage demolition, 
through its use of wide language like “adaptive re-use”.   

37 The CRPS therefore undeniably provides a framework that strongly 
recognises and provides for heritage values.  However, that 
framework is again inconsistent with the near-total heritage 
conservation focus contained in the notified Chapter 9 proposal.   

38 So while pursuant to section 75(3)(c) of the RMA the Replacement 
District Plan must give effect to the CRPS, the does not entail an 
unbridled heritage approach. 

Recovery strategies 
39 It may be submitted that : 

39.1 A proposed district plan must reflect recovery strategies; and  

39.2 Recovery strategies promote a policy of retention of heritage 
buildings.   

                                            
33 CRPS 2013 – Policy 13.3.4 
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40 While the first proposition is arguable on the language of section 15 
of the CER Act, it is no doubt sensible an in accordance with the 
purpose of the CER Ac that the Replacement District Plan reflects 
recovery strategies to an extent.  However, anything along the lines 
of the latter proposition is demonstrably false because, in 
recognition of private cost, the Recovery Plan’s goals contain the 
significant caveat of “feasibility” in relation to restoration.   

Summary of countervailing considerations 
41 The countervailing considerations from section 6(f) of the RMA, from 

Chapter 13 of the CRS and from the Recovery Strategies call only 
for a balancing of the public good heritage retention with the largely 
privatised costs of the same.   

42 While these considerations doubtless emphasise the importance of 
historic heritage, they are no foundation for an approach of near-
total heritage conservation.   

Overall, Chapter 9 is inconsistent with its legal context 
43 In the face of the statutory, judicial and planning directions and in 

the presence of rather more measured and countervailing directions, 
it is therefore remarkable that the revised Chapter 9 text: 

43.1 Features so little recognition of the present damaged state of 
many heritage buildings; 

43.2 Features no objective providing for recovery in a heritage 
context, particularly in the context of the demolition policy; 

43.3 Responds to heritage matters as if the Replacement District 
Plan was being prepared in a “normal” RMA setting absent the 
earthquakes and any CER Act purposes or outcomes; and  

43.4 Continues to contain a near-total focus on heritage 
conservation.   

CHAPTER 9 IS THE PRODUCT OF AN INADEQUATE SECTION 
32 ANALYSIS 

44 The section 32 report on the historic heritage provisions in Chapter 
9 is wholly inadequate.   

45 The function of a section 32 report is to thoroughly test a planning 
approach, for example by testing effectiveness and efficiency and 
testing against reasonably practicable alternatives.  However, the 
report in this case appears, with respect, to adopt a starting point of 
a near-total conservation focus, with no input from any technical 
experts other than heritage advisers the façade of the Public Trust 
building being a case in point.   
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46 In particular, that starting point appears to promote the sustainable 
management of historic heritage rather than natural and physical 
resources, an approach is simply untenable on the plain terms of the 
RMA.   

47 It is submitted that this approach is not aided by an apparent 
“business as usual” approach to a legal context that is simply not 
“usual”, as explained in the preceding section of these submissions.   

48 These submissions now turn to certain examples showing a wholly 
deficient section 32 analysis: 

Misdirected Scale and Significance Reasoning 
48.1 The sections of the report relating to “scale and significance 

reasoning” undeniably contain a level of detail that 
corresponds to the scale and significance of the heritage 
issues identified earlier in the report.  It must also be 
acknowledged that the issues identified broadly match the 
issues identified in the CRPS.   

48.2 However, the language of scale and significance arise from 
section 32(1)(c) of the RMA.  Pursuant to that provision, a 
report must contain a level of detail extending to 
“environmental, economic, social, and cultural effects that are 
anticipated from the implementation of [a certain] proposal”.   

48.3 Therefore, when analysing heritage proposals, one would 
expect the full range of environmental, economic, social, and 
cultural effects anticipated from the implementation of 
heritage proposal being examined.  Instead, it is submitted 
that a reader will find, almost exclusively, discussion of 
effects on heritage resources rather than of heritage-related 
proposals.  There is no doubt that a report analysing a 
heritage proposal would dwell heavily upon the effect to 
historic heritage resources – that is where the largest and 
most obvious set of effects would lie.  However, it is 
submitted that a report would not, and could not be limited to 
a focus on effects on heritage resources.   

48.4 In particular, such a report would not and could not fail to 
take into account: 

(a) The effects of the proposed provisions on private 
heritage resource owners except by way of effective 
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footnotes, which themselves are limited to mentioning 
adverse financial impacts;34 

(b) The negative effects, including effects on recovery, that 
might arise if economic considerations prevented use of 
both public and private heritage buildings and led to 
their disuse and degradation over time; and  

(c) The potentially positive environmental, economic, 
social, and cultural effects that might arise across the 
city if heritage resource owners were free to decide 
how to allocate their capital. 

48.5 Such an analysis, especially in a recovery context, would 
equally focus on the effects on the people or communities 
that own those resources.   

48.6 Such an analysis would properly treat minimising the loss of 
heritage fabric as a public good, but it would not artificially 
treat private heritage resource owners solely as ‘de-facto 
curators’ of that public good.  As is plain from the evidence of 
Tailorspace witnesses, it is not reasonable to expect 
Tailorspace to use their limited funds for a purpose which 
yields one public benefit to the detriment of others all in the 
context of significant private cost.   

48.7 Such an analysis would have particular regard to (but in this 
case, totally lacks reference to) the efficient use and 
development of natural and physical resources.35 

48.8 Accordingly it is submitted that the scale and significance 
analysis is entirely wanting on all of the matters discussed 
above and wholly deficient in meeting the requirements of 
section 32(1)(c) of the RMA.   

Inadequate analysis of alternatives 
48.9 The section 32(1)(b)(i) analysis36 - the examination 

appropriates through the identification of reasonably 
practicable alternatives – is little better.   

48.10 On its face, this analysis involves a much more stringent 
examination of reasonably practicable alternative options.  
However in reality, this section is little more than the 

                                            
34 See for example section 2.9 Scale and Significance reasoning, para h.  at page 30 

and contrast with the discussion on church functions at paras 10.11 – 10.14 in 
the evidence of Mr Bob Nixon. 

35 Section 7(b) RMA 
36 See Section 4.4 beginning at page 62 
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identification of a single option with a comparison against 
‘weak’ alternatives: 

(a) Options 2a and 2b – a four-fold heritage classification 
as opposed to two fold – offer the same approach with 
more resolution their treatment of heritage resources 
at the cost of complexity; 

(b) Option 3 offers nothing more than options 1, 2a or 2b – 
in Option 3 the only difference is that more heritage 
resources are lumped in more stringent categories; 

(c) Option 4, non-regulation, is a clear non-starter; and  

(d) Option 5, the status quo and maintenance of different 
approaches in the former Christchurch City and Banks 
Peninsula Plans, is also a clear non-starter.   

48.11 There may be principled reasons for adopting the approach 
taken in the notified Chapter 9, for example reflecting 
scheduling under the Heritage New Zealand Pouhere Taonga 
Act 2014.  That is, however, beside the point.  A section 32 
report need not reinvent the wheel, but must seek to test a 
proposal against reasonably practicable alternatives, and by 
inference, justify itself where there is no such testing.   

48.12 These submissions are not the place to examine the 
practicality or merits of potential alternative.  It must simply 
be stated that: 

(a) No reasonably practicable alternatives have been 
considered; and  

(b) There is no justification for failing to test the proposal 
against alternatives. 

48.13 Accordingly, it is impossible to assert that the notified 
proposal is the most appropriate way to achieve the 
objectives, or that the objectives are the most appropriate 
way to achieve the purpose of the RMA.   

Incomplete Effectiveness and Efficiency analysis 
48.14 The analysis of effectiveness and efficiency is similarly 

lacking.  The section 32 report fails to take into account a 
number of “positive externality” matters, some. 

48.15 As discussed there, the report simply fails to identify and 
assess all of the benefits and costs of the environmental, 
economic, social, and cultural effects that are anticipated 
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from the implementation of the provisions.  It also fails, as 
required by the RMA, to assess the opportunities for: 

(a) Economic growth that are anticipated to be provided or 
reduced; or 

(b) Employment that are anticipated to be provided or 
reduced.   

48.16 Therefore, the report fails to meet the requirements of 
sections 31(1)(b)(ii) and 32(2) of the RMA.   

CHAPTER 9 INADEQUATELY ADDRESSES ECONOMIC 
WELLBEING CONSIDERATIONS 

49 In addition to ignoring the indicators of its unusual statutory 
context, the notified Chapter 9 does not adequately weigh economic 
wellbeing considerations that arise under Part 2 of the RMA.   

Theoretical economic analysis 
50 Section 5(2) of the RMA involves enabling people and communities 

to provide for their own economic and cultural wellbeing, implying 
that the constraints on the demolition of earthquake damaged 
buildings should only be imposed where clear external costs (i.e.  
externalities) have been identified and the externality costs 
“outweigh the externality benefits of the particular form of 
intervention proposed.”37 

51 Any analysis that considers only potential negative externalities 
such as the loss of building heritage values.  Such an analysis will 
lead to economically suboptimal outcomes.   

52 As explained above, the section 32 report on Chapter 9 is 
inadequate in a number of respects, not least of which is ignoring 
the positive externalities involved in settings that are more 
permissible for the demolition of certain presently damaged heritage 
buildings.   

Financial viability  
53 It is submitted that a cost/ benefit analysis is a necessary 

consideration in determining whether demolition of a heritage item 
is appropriate.  There will be a point at which the costs of repairing 
a heritage item in a manner that protects its heritage values are 
simply too high to the private heritage owner to justify the public 
benefit of retaining the item.  In other words, it is necessary to 
consider whether repairs are economically viable.   

                                            
37 See the evidence of Michael Copeland at para 31.  NB that the word “benefits” in 

the above quote incorrectly reads “costs” in that evidence 
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54 In his evidence Dr Fairgray acknowledged that private owners of 
heritage tend to bear much of the costs get very limited value from 
the public benefit.38  

55 What is meant by the term ‘economic viability’ was the source of 
some debate at the hearing.  Dr Fairgray gave a very broad 
meaning term and considered it includes, but is not limited to 
‘financial viability’39.  He considers the full range of costs and 
benefits ought to be taken into account including benefits to the 
public which are not directly monetised40.   

56 In his evidence Dr Fairgray emphasised that there is a difference 
between ‘financial viability’ and ‘economic viability’41.  Dr Fairgray 
accepted that the key difference between his evidence and the 
evidence of Mr Copeland is the extent to which intangible values and 
wider considerations should be included in the economic 
assessment.42 

57 In contrast, Mr Copeland’s position is that ‘economic viability’ in the 
context of the Replacement District Plan relates to the perspective 
of the heritage owner and requires consideration of the constraints 
faced by the heritage owner.43 He considers Dr Fairgray’s 
interpretation takes the meaning of the term beyond its normal 
use.44 

58 Policy 9.3.2.8 in the Revised Version relates to the demolition of 
heritage items.  It provides: 

a. Avoid the demolition of heritage unless the heritage item cannot 
otherwise be retained having regard to matters including the 
following: 

i. Whether there is a threat to life and property for which 
interim protection measures would not remove that 
threat. 

ii. Whether the extent of the work required to retain and 
repair the item is of such a scale that the heritage values 
and integrity of the heritage item would be significantly 
compromised.   

                                            
38 Transcript of Proceedings, page 101 (Day 1)  
39 Evidence of Doug Fairgray at para 3.7 
40 Evidence of Doug Fairgray at para 8.13 and 8.14 
41 Evidence of Doug Fairgray part 8  
42 Transcript of Proceedings, page 100 (Day 1) 
43 Evidence of Michael Copeland at para 59 
44 Transcript of Proceedings, page 1389 (Day 9) 
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iii. Whether the costs to retain the heritage item, 
(particularly as a result of damage) would be 
unreasonable.   

iv. The ability to retain the overall heritage values and 
significance of the heritage item through a reduced 
degree of demolition. 

v. The level of significance of the heritage item 

[emphasis added] 

59 The policy includes a consideration of costs among other matters.  
Therefore, there is no risk that consideration of relevant effects will 
be missed.   

60 While the costs of retaining a heritage item has been included as a 
matter in subsection iii., it is noted that neither ‘financial viability’ 
nor ‘economic viability’ has been included in the policy.  Despite the 
disagreement between Mr Copeland and Dr Fairgray as to the 
meaning of ‘economic viability’, it is not considered that the 
reasonableness of costs brings greater clarity to the matter than 
‘financial viability’ or ‘economic viability’, in fact, it is less clear.   

61 Whether or not the cost of retention is reasonable will depend on 
the position of the heritage owner.  If the costs are to be considered 
from the position of the heritage owner, the assessment aligns with 
Mr Copeland’s interpretation of ‘economic viability’.  This term better 
encapsulates the nature of the assessment which needs to be 
undertaken and which has been undertaken by Tailorspace. 

62 A decision maker under the RMA will not limit itself to economic 
evidence.  It will also take into account the evidence of other 
experts, for example, heritage experts and engineers.  It will also 
take into account Part of the RMA and the objectives and policies 
which accompany the rules in a District Plan.  Dr Fairgray’s broad 
approach risks double counting of effect. 

63 Furthermore, it is apparent that the use of the term ‘economic 
viability’ is not sufficiently clear.  Certainly, the intention with which 
Dr Fairgray uses the term is not understandable to the lay reader45 
and is not measurable or certain.  This is inconsistent with the Order 
in Council.  It is important the Replacement District Plan (indeed any 
District Plan) is understandable to the community.   

64 It is submitted that Mr Copeland’s evidence on the meaning of 
‘economic viability’ is to be preferred and should inform the meaning 

                                            
45 Transcript of Proceedings, page 114 (Day 1) 
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of the term if it is to be included in the Replacement District Plan.  
Mr Copeland accepted that he does not see a problem with the use 
of the term in the Replacement District Plan; his problem arises only 
where it carries the interpretation offered by Dr Fairgray.46 

65 The Panel noted47 that the Council, in its Minute of 15 February 
2016, had not fully appreciated the extent to which its notified 
proposal needed to be changed.  It is submitted that this remains 
the case.  While the Revised Proposal includes a number of positive 
updates, it has not yet reached an acceptable standard.   

 

                                            
46 Transcript of Proceedings, page 1389 (Day 9) 
47 Minute Regarding Topics 9.1-9.5 at 19 


