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1. INTRODUCTION 

1.1 The Crown1 appreciates greatly the constructive and collaborative approach 

of the Council and all of the other mediation participants to the mediation 

process, which has seen the development of Topic 9.1 into its current form. 

The parties have shifted from positions that were much at odds to a position 

of being able to advance provisions in closing that are largely agreed.  The 

revised provisions filed by the Council on Thursday 24 March ("Revised 

Topic 9.1") address the concerns the Crown expressed in the hearing and 

the mediation process and, in the Crown's view, largely address the 

concerns raised in the Panel's minute of 26 January 2016 ("Panel's 

Minute"). 

1.2 These submissions seek to assist the Panel in understanding the basis for 

particular agreed provisions in Revised Topic 9.1, and to discuss and 

identify matters where the Crown's position differs from other mediation 

participants. 

1.3 In particular, these submissions: 

(a) identify relevant higher order directions; 

(b) explain the agreed policy framework of Revised Topic 9.1; 

(c) explain the approach taken to the schedule of Sites of Ecological 

Significance ("SES"), in particular those SES which have not been 

the subject of consultation with landowners; 

(d) discuss the activity status and notification requirements for 

indigenous vegetation clearance in accordance with a Farm 

Biodiversity Plan ("FBP"); 

(e) identify improvements that have been made to the clarity and ease 

of use of the provisions, and improvements that could still be made; 

(f) explain the principles that support non-complying activity status for 

indigenous vegetation clearance in certain circumstances as 

opposed to a restricted discretionary activity status; 

                                                
1
  To clarify who the Crown is for the purpose of this proceeding, the Crown's submission on the Stage 3 

Replacement Plan proposals represents the collective view of the 23 government departments and Crown entities 
identified in paragraph 1.5 of the Crown's submission.  The Canterbury Earthquake Recovery Authority ("CERA") 
led and presented the Crown case until 1 March 2016.  On that date CERA's functions in respect of the 
Replacement Plan process transferred to the Chief Executive of the Department of the Prime Minister and 
Cabinet.  Other Crown departments and agencies were involved in the preparation of the submission and have 
taken active roles at the hearings where appropriate.  The Department of Conservation and the New Zealand 
Transport Agency have taken a particular interest in this hearing.   
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(g) explain the principles applying to biodiversity offsetting and the 

appropriateness of the proposed framework; and 

(h) identify outstanding points of difference between the Crown and 

other mediation participants not otherwise addressed in the 

preceding sections. 

2. HIGHER ORDER DOCUMENTS 

2.1 The Crown's opening legal submissions outlined the higher order directions 

relevant to the protection of indigenous biodiversity and ecosystems.2  

The Crown submits that, for the reasons outlined in these submissions, 

Revised Topic 9.1 (with the provisions supported by the Crown): 

(a) recognises and provides for the protection of areas of significant 

indigenous vegetation and significant habitats of indigenous fauna in 

the manner required by section 6(c) of the RMA; 

(b) gives effect to the RPS (particularly Chapter 9); 

(c) gives effect to the NZCPS; and 

(d) has particular regard to the Statement of Expectations, including by 

clearly articulating how decisions about resource use and values will 

be made in a manner consistent with an intention to reduce: 

(i) reliance on resource consent processes; 

(ii) the number, extent and prescriptiveness of development 

controls; and 

(iii) the requirements for notification and written approval. 

3. OBJECTIVE AND POLICY FRAMEWORK 

3.1 The parties have worked to develop an objective and policy framework that 

addresses the concerns about Exhibit 5 raised by the Panel,3 and that gives 

effect appropriately to the higher order documents. 

                                                
2
 Crown's opening legal submissions for the Natural and Cultural Heritage hearing dated 18 January 2016, at 

Appendix 2. 
3
 Panel's Minute, at paragraphs 25 to 27. 
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3.2 The Crown supports in particular: 

(a) disclosure of the Council's priorities for the identification and 

assessment of SES in Policy 9.1.1.1.1(c); 

(b) policy recognition that the management and protection of indigenous 

biodiversity depends on landowner support in Policy 9.1.1.1.XA(a); 

(c) policy recognition that there is a need to manage the clearance of 

indigenous vegetation outside SES in Banks Peninsula and the Port 

Hills while the identification and assessment of SES is progressed in 

Policy 9.1.1.1.XA(b); and 

(d) the provision of a collaborative approach between the Council and 

landowners through FBPs in Policy 9.1.1.1.XB. 

3.3 The Crown generally supports the policy approach to land management in 

Policy 9.1.1.1.2 ("Policy 2") as it now more directly implements the 

requirements of the NZCPS and the RPS.  The Crown comments below on 

Policy 2 as it relates to: 

(a) the protection of indigenous biodiversity values generally in 

Policy 2(a); 

(b) the protection of indigenous biodiversity values in the coastal 

environment in Policy 2(x); and 

(c) the recognition of the locational, operational and technical 

requirements of new or more than minor upgrades to network utility 

operations in Policy 2(e). 

Policy 2(a) 

3.4 Policy 2(a) now deals with indigenous biodiversity values generally and 

indigenous biodiversity values in the coastal environment are dealt with in 

Policy 2(x) (discussed below at paragraphs 3.8 to 3.11). 

3.5 The Crown generally supports the wording of Policy 2(a) in Revised 

Topic 9.1.  However, the proposed wording of Policy 2(a) requires the 

avoidance, remedying and mitigating of only "significant" adverse effects.  

The RPS and the RMA direct the protection of areas of significant 

indigenous vegetation and significant habitats of indigenous fauna, and the 

Crown considers that it would be more consistent with this direction of 
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protection for the word "significant" to be deleted (see also the discussion 

about section 6(c) at paragraphs 4.6 to 4.11 below). 

3.6 The Crown understands that Federated Farmers has sought alternative 

wording that would require avoiding adverse effects in the first instance and, 

where this is not practicable, achieving no net loss of indigenous 

biodiversity values and ecosystems functions (with a reference to Policy 

9.1.1.1.5 which addresses offsetting). 

3.7 The Crown is of the view that the proposed wording of Policy 2(a), which it 

supports, better reflects the RPS by giving effect to the hierarchical process 

identified in: 

(a) Policy 9.3.6(1) (i.e. that an offset must "only compensate for residual 

adverse effects that cannot otherwise be avoided, remedied or 

mitigated"); and 

(b) the principal reasons and explanation to Policy 9.3.6 (i.e. that an 

offset is "the final step in a hierarchical process in which adverse 

effects on indigenous biodiversity are best avoided, then remedied, 

and finally mitigated" and that only in the latter case should an offset 

be considered "to deal with residual unavoidable adverse effects"). 

Policy 2(x) 

3.8 Indigenous biodiversity values in the coastal environment are dealt with in 

Policy 2(x).  The Crown supports the better alignment of this policy with the 

RPS and NZCPS, including by: 

(a) use of the term "indigenous biodiversity values", which is used in the 

RPS in Policy 9.3.1(3); and 

(b) ensuring that the approach to management directly reflects Policy 11 

of the NZCPS. 

3.9 The Crown notes that the first sentence of this policy may be confusing, as 

it is not immediately clear that it is intended to apply only in the coastal 

environment to either SES or areas identified in Appendix 9.1.4.6.  The 

Crown recommends the following amendments (marked up in red): 

Where indigenous biodiversity is located within the coastal 

environment, either in a Site of Ecological Significance or and in 

those areas identified in Appendix 9.1.4.6 in the coastal 



 

BF\55824194\8 Page 6 

environment, manage the clearance of indigenous vegetation and 

disturbance of habitats, to: 

3.10 The Crown is also of the view that the note to Policy 2(x) is not helpful for 

plan users.  At the Coastal Environment hearing, the Crown submitted that 

the Replacement Plan must clearly communicate to plan users the reality 

that decision makers could very well determine that proposals outside the 

coastal environment line on the planning maps fall within the coastal 

environment and/or have effects on that environment.4 

3.11 For this reason, the Crown would recommend, instead, a note referring plan 

users to a policy explaining that the extent of the coastal environment may 

vary and that activities outside the coastal environment may have effects on 

coastal environment values (with suggested wording for this policy set out in 

the Crown's closing legal submissions for the Coastal Environment 

hearing5). 

Policy 2(e) 

3.12 The Crown's preferred wording for this policy is as follows: 

Recognise that the locational, operational and technical 

requirements of new, or more than minor, upgrades to network 

utility operations may necessitate the removal of significant 

indigenous vegetation and significant habitats of indigenous fauna, 

including within Sites of Ecological Significance. 

3.13 The Crown supports the use of "network utility operations" in this policy.  It 

considers that this term appropriately limits the scope of this policy to 

network utility operators. 

3.14 The Crown does not support the Council's proposed inclusion of sub-

clauses (i) and (ii) because these provisions repeat the hierarchy already 

provided in Policy 9.1.1.1.2(a)(i), and appear to suggest that biodiversity 

offsetting is not available in these circumstances. 

4. SCHEDULE OF SES 

4.1 The Crown and other mediation participants have agreed that SES on 

private land where landowner consultation has not been undertaken should 

not be subject to the rules applying to SES, at least until consultation has 

been undertaken.  The Crown's preference is for these SES to be included 

in the plan for information purposes only. 
                                                
4
 Crown's closing legal submissions for the Coastal Environment hearing dated 15 March 2016, at paragraph 4.23. 

5
 Ibid, at paragraph 4.25. 
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4.2 The Crown sees this approach as giving better effect to the higher order 

documents when compared with the notified version of Topic 9.1.  It sees it 

as being in line with Policy 9.3.1 of the RPS, by ensuring that areas are not 

protected unless they warrant such protection. 

4.3 The Crown suggests that it would be helpful for consultation to include 

discussion as to the appropriateness of an FBP, and assistance by the 

Council in developing an FBP if appropriate.  The Crown notes that the 

Department of Conservation does not wish to be involved in FBP 

development, provided that the Crown's preferred provisions for FBPs are 

accepted (see the discussion in section 5 below and at paragraph 5.9). 

4.4 Revised Topic 9.1 does not provide for the boundaries of an SES to be 

influenced by practical farming considerations.  The Crown considers this 

approach to be appropriate and that boundaries of an SES should be set 

solely on an ecological basis (including assessment by an ecologist and 

consultation with landowners as to the ecological values existing on their 

property).  Practical farming considerations are likely to change with land 

ownership and with changes  in land use.  The FBP process is, in the 

Crown's view, the appropriate mechanism by which practical farming 

considerations should be taken into account. 

4.5 This approach is supported by case law.  In Royal Forest and Bird 

Protection Society of New Zealand Incorporated v New Plymouth District 

Council,6 the Environment Court noted that it had reservations about the 

appropriateness of a criterion in the district plan for determining areas of 

significant indigenous vegetation and significant habitats of indigenous 

fauna (referred to in the decision as Significant Natural Areas ("SNAs")) 

being "the extent of management input required to ensure sustainability".  

The Court said:7 

We are uncertain as to precisely what this criterion means but it 

appears to suggest that an area will not be identified as an SNA if a 

high degree of management input is required to ensure its 

sustainability. It is difficult to see how the willingness, ability or 

capacity of a property owner to provide the necessary management 

input should be determinative of whether or not an area is an SNA. 

4.6 That case is also helpful from a general perspective when considering what 

is required to meet a territorial authority's obligations under section 6(c) and 

                                                
6
 Royal Forest and Bird Protection Society of New Zealand Incorporated v New Plymouth District Council [2015] 

NZEnvC 219. 
7
 Ibid, at [32]. 
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section 31.  In the case, the Council and other parties had entered into a 

memorandum of understanding, which provided that the Council would 

identify whether SNAs under private ownership should be subject to 

vegetation clearance rules in the proposed plan.  However, the Council had 

not carried out such a process, and had not included rules in the proposed 

plan providing for the protection of SNAs in private ownership.  Instead, the 

proposed plan provided for a series of non-regulatory methods for 

protecting such SNAs combined with a monitoring programme.   

4.7 The question at the heart of the proceedings was whether the Council's 

non-regulatory methods would provide the level of protection required by 

the RMA.8  In this respect the Court observed: 

[63] It will be seen that s6(c) identifies the protection of significant 

indigenous vegetation and significant habitats of indigenous fauna 

as a matter of national importance. The word protection is not 

defined in [the] RMA. We use it in the sense identified in decisions 

such as Environmental Defence Society v Mangonui County 

Council
9
 and Port Otago Ltd v Dunedin City Council

10
 as meaning to 

keep safe from harm, injury or damage. The only gloss which we 

would put on to that meaning is that it is implicit in the concept of 

protection that adequate protection is required. 

[64] It is clear in our view that s6(c) imposes a duty on the Council 

to protect SNAs (shall (our emphasis) recognise and provide for ... 

the protection of areas of significant indigenous vegetation and 

significant habitats of indigenous fauna). That interpretation is 

consistent with the interpretation of sections 6(a) and (b) RMA 

applied by the Supreme Court in Environmental Defence Society Inc 

v New Zealand King Salmon Company Limited
11

 … 

[65] Notwithstanding the directive and obligatory nature of s6(c), we 

do not consider that a territorial authority is necessarily obliged to 

achieve the protection sought by incorporating rules in its district 

plan. The nature of the protection required to meet a territorial 

authority's duty in any given instance is one to be determined by 

that authority when preparing or reviewing its district plan. 

4.8 It was clear from the evidence in that case that many landowners in the 

New Plymouth District actively sought to protect areas of their properties 

containing indigenous vegetation and habitats.12  The Court considered that 

whether voluntary protection could ever achieve the requirement of section 

6(c) would need to be assessed in any given instance, and factors "such as 

                                                
8
 Ibid, at [62]. 

9
 Environmental Defence Society v Mangonui County Council [1989] 3 NZLR 257 (CA) at 262. 

10
 Port Otago Ltd v Dunedin City Council EnvC Christchurch C004/02, 22 January 2002. 

11
 Environmental Defence Society Inc v New Zealand King Salmon Company Limited [2014] 1 NZLR 593 (SC). 

12
 Royal Forest and Bird Protection Society of New Zealand Incorporated v New Plymouth District Council [2015] 

NZEnvC 219 at [82]. 
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the nature and extent of the voluntary protection and the extent and 

vulnerability of particular areas of significant indigenous vegetation and 

significant habitats will all be factors to be taken into account in determining 

whether or not rules are required".13 

4.9 The Court emphasised that the primary rule it was considering did not 

prohibit the undertaking of works or vegetation clearance within SNAs.14  

While the Court accepted that some indigenous vegetation clearance which 

previously might have been undertaken as of right would become subject to 

rules if SNAs under private ownership were identified in the plan, this 

outcome needed to be assessed in a context in which:15 

 The outcome of identification of SNAs is not as draconian as 

some parties to these proceedings apparently consider; 

 The identification and protection of significant areas of 

indigenous vegetation and significant habitats of indigenous 

fauna is a matter of national importance; 

 The identification of SNAs and subsequent imposition of controls 

by way of restricted discretionary activity rules have no practical 

effect on persons who wish to retain and enhance such areas on 

their own land as many of the witnesses wish to do … 

4.10 The Court also observed that: 

It appeared to us that to at least some extent, the opposition to the 

identification of SNAs and their being subject to rules was a 

philosophical opposition to landowners being subject to any control 

over the activities which they might undertake on their land. That 

opposition has to be measured in the context of s6(c) RMA and the 

duty imposed on local authorities to identify and protect areas of 

significant indigenous vegetation and significant natural habitats. 

The sustainable management of New Zealand's natural and physical 

resources requires that on occasions the exercise of private 

property rights will be subject to controls. 

4.11 Ultimately, the Court held that the Council's omission to identify SNAs on 

private land contravened its duty to protect areas of significant indigenous 

vegetation and significant habitats of indigenous fauna under section 6(c), 

and failed to give effect to relevant provisions of the NZCPS.16 

4.12 The Crown considers that mapping SES where landowner consultation has 

been undertaken in the coastal environment is also likely to be required to 

give effect to the NZCPS. 

                                                
13

 Ibid, at [87]. 
14

 Ibid, at [94]. 
15

 Ibid, at [95]. 
16

 Ibid, at [114]. 
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4.13 As set out in the Crown's opening submissions, Policy 11 of the NZCPS 

sets out how indigenous biodiversity in the coastal environment will be 

protected.  Policy 11 does not provide any guidance on how the avoidance 

of adverse or significant adverse effects is to be achieved, unlike Policy 13 

(Preservation of natural character) and Policy 15 (Natural features and 

natural landscapes).  However, Policy 7 (Strategic planning) requires the 

Council, in preparing its district plan, to "identify areas of the coastal 

environment where particular activities and forms of subdivision, use and 

development: (a) are inappropriate; and (b) may be inappropriate without 

the consideration of effects … and provide protection from inappropriate 

subdivision, use, and development in these areas through objectives, 

policies and rules". 

4.14 The Environment Court considered Policy 11 and its relationship with 

Policy 7 in Opoutere Ratepayers and Residents' Association v Waikato 

Regional Council.17  The Court commented that:18 

Given that Objective 1 and Policy 11 of the NZCPS require the site to 

be protected and adverse effects on it avoided, it follows that the 

site must be protected from inappropriate subdivision, use and 

development. This is because, somewhat obviously, the site will not 

be protected and adverse effects on it avoided, if there is 

inappropriate subdivision, use and development within it or near to 

it. 

4.15 At issue in that case was whether the Council was required to map an area 

of ecological significance that required protection in its proposed RPS, or 

whether other methods of protection were sufficient to give effect to the 

NZCPS.  The Court noted it was "hard to see how [Policy 7] protection can 

be realised, if areas in coastal environments where such activities might be 

inappropriate are not identified".19 

5. ACTIVITY STATUS AND NOTIFICATION REQUIREMENTS FOR 

INDIGENOUS VEGETATION CLEARANCE IN ACCORDANCE WITH AN 

FBP 

5.1 As identified by the Council in Revised Topic 9.1, the Crown supports 

restricted discretionary activity status for indigenous vegetation clearance in 

accordance with an FBP, with the Council retaining the ability to notify the 

                                                
17

 Opoutere Ratepayers and Residents' Association v Waikato Regional Council [2015] NZEnvC 105. 
18

 Ibid, at [62]. 
19

 Ibid, at [69]. 
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application.20  The way the Crown considers the provisions should work is 

that: 

(a) a landowner will work with the Council to develop an FBP in 

accordance with the framework in Appendix 9.1.4.7; 

(b) the landowner, as required, will make an application to the Council 

for a restricted discretionary activity consent for indigenous 

vegetation clearance in accordance with the FBP; 

(c) the Council will decide whether or not the application will be publicly 

or limited notified; 

(d) the Council will consider the landowner's application, with its 

discretion limited to the matters of discretion in 9.1.3.3; and 

(e) the Council may grant or refuse consent, and impose conditions on 

any consent. 

5.2 The Crown considers this approach to be appropriate.  The application for 

resource consent is the mechanism by which the Council approves or 

declines the operation of a FBP in a given case.  Since the landowner and 

the Council would have collaborated on its development, it is unlikely that 

the Council will decline consent.  However, the option is open should the 

landowner (for example) choose to make amendments to the FBP that the 

Council does not support. 

5.3 Moreover, the Crown considers that this approach gives effect to the 

methods outlined in Policy 9.3.1 of the RPS, by providing for the case-by-

case assessment of whether an area of indigenous vegetation subject to 

the rules comprises a significant area of indigenous vegetation and/or a 

significant habitat of indigenous fauna "that warrants protection". 

5.4 The Crown understands that Federated Farmers support controlled activity 

status with a non-notification clause for indigenous vegetation clearance in 

accordance with an FBP.  However, the Crown considers that controlled 

activity status would in fact result in a less flexible FBP regime, and reduce 

the benefits of this approach. 

                                                
20

 Revised Topic 9.1, Rule 9.1.2.2.3 RD5. 
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5.5 The Crown has previously commented on the legal framework for controlled 

activity status in its opening legal submissions for the Stage 1 Subdivision 

hearing.21  The legal framework contains four core elements: 

(a) the Council must grant a resource consent,22 with limited 

exceptions;23  

(b) the Council's power to impose conditions is restricted only to the 

matters over which control is reserved (whether in a plan, national 

environmental standard or otherwise).24  Part 2 matters or the 

broader terms of regional and district plans might help to inform the 

wording of those reserved areas of control;25 

(c) the activity must comply with the requirements, conditions, and 

permissions, if any, specified in the RMA, regulations, plan or 

proposed plan;26 and 

(d) the Council's ability to impose conditions on a resource consent for a 

controlled activity is subject to the well-established legal principle 

that a condition on a resource consent cannot negate the consent 

itself.27 

5.6 If indigenous vegetation clearance in accordance with an FBP was to be a 

controlled activity, the Council would be put in a position where it could not 

decline consent, even if (for example) the FBP provided for the complete 

clearance of a Site of Ecological Significance with very high values.  While 

the Council could modify the consent by way of conditions, these would not 

be able to negate the consent itself, meaning some indigenous vegetation 

clearance would have to be allowed. 

5.7 In order for the Council to meet its obligations under section 6(c) and 

section 31 of the RMA, there would need to be highly prescriptive controls 

in the Replacement Plan on what an acceptable FBP would look like, which 

would reduce flexibility and the ability to take into account a particular farm's 

                                                
21

 Crown's opening legal submissions for the Stage 1 Subdivision hearing dated 22 June 2015, at paragraphs 3.7 
to 3.17. 
22

 Sections 87A(2)(a) and 104A(a) of the RMA. 
23

 Section 106 would allow the Council to refuse a controlled activity subdivision consent in certain circumstances 
relating to hazards and access issues.  Section 55(2) of the Marine and Coastal Area (Takutai Moana) Act 2011 
allows a refusal of controlled activity consent within protected customary rights area in certain circumstances.  
Section 104A(a) of the RMA enables refusal if the Council has insufficient information to determine whether or not 
an activity is a controlled activity. 
24

 Sections 87A(2)(b) and 104A(b) of the RMA. 
25

 Mygind v Thames-Coromandel District Council [2010] NZEnvC 34, at paragraph 79. 
26

 Section 87A(2)(c) of the RMA. 
27

 Taranaki Regional Council v Willan EnvC Wellington W150/96, 23 October 1996; Ravensdown Growing Media 
Ltd v Southland Regional Council EnvC Christchurch C194/00, 5 December 2000. 
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requirements.  Alternatively, a more flexible FBP regime could be retained if 

the Council had the ability to approve or decline an FBP prior to it being 

submitted for resource consent.  However, this additional step would negate 

the benefit of a controlled activity consent. 

5.8 The Crown also has concerns about the Council's proposal to include a 

non-notification clause.  The Crown considers that it is appropriate for the 

Council to retain the discretion to notify an application, and for public 

notification to be required if the indigenous vegetation clearance will have or 

is likely to have adverse effects on the environment that are more than 

minor (under section 95A of the RMA).  If a non-notification clause was 

included, the Crown would seek a more stringent FBP regime due to the 

lack of public participation in the consenting process.  There may be 

instances where the possible adverse effects of indigenous vegetation 

clearance are such that the Department of Conservation, Forest and Bird, 

iwi and the wider community should have an opportunity to make 

submissions.  For example, as there is no limitation on the scale of an FBP 

or its effects (an approach that the Crown considers to be appropriate), an 

FBP could cover a large area of land or address particularly significant 

values. 

5.9 The Crown also notes its understanding that the Department of 

Conservation does not wish to be involved in the FBP development 

process, and would prefer to become involved at the consent stage where 

necessary (through Council liaison with the Department or notification).  

However, if FBPs are to be a controlled activity with a non-notification 

clause, the Department would prefer to be involved in FBP development to 

ensure robustness. 

5.10 The Crown submits that restricted discretionary activity status with the 

ability for notification is appropriate and that the FBP approach generally 

meets the parameters outlined in paragraph 21 of the Panel's Minute.  

FBPs: 

(a) will be developed in partnership with farmers; 

(b) will be practical and suitable for individual farms; 

(c) will express clear and enforceable obligations; 

(d) will involve appropriate professional input; 
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(e) will be consistent; 

(f) will be incentivised by a more benign activity classification (i.e. 

indigenous vegetation in an SES will be restricted discretionary as 

opposed to non-complying); and 

(g) will be approved by way of restricted discretionary consent. 

5.11 Having reflected on the provisions in Revised Topic 9.1, the Crown also 

suggests the following minor amendments: 

(a) Appendix 9.1.4.7 in paragraph 3(ii) requires that the assessment of 

significance is completed by a "suitable qualified ecological expert".  

It would be helpful for applicants if Appendix 9.1.4.7 set out the 

necessary qualifications for such an expert.   

(b) Appendix 9.1.4.7 in paragraph 3(vi) should explain to the plan user 

that the Council may take enforcement action if the conditions of the 

FBP consent are not being met. 

6. CLARITY AND EASE OF USE 

6.1 The provisions have been made clearer and easier to use in Revised 

Topic 9.1, although improvements can still be made to assist plan users.  In 

particular, the Crown strongly endorses the inclusion of a flow chart to 

assist plan users with understanding how the indigenous vegetation 

clearance provisions work, and would be willing to assist the Council in 

developing such a flow chart.  Currently, a plan user must look at 9.1.2.1 

'How to use the rules', at all the activity status tables and at several 

appendices to determine if any indigenous vegetation clearance is likely to 

be captured by the rules.  A flow chart would make the plan a good deal 

easier to use. 

6.2 The Crown acknowledges that landowners will in some cases need to 

obtain expert ecological advice to ascertain whether they are complying 

with the rules.  The Environment Court has previously held that the fact that 

a landowner is required to obtain expert ecological advice "of itself does not 

make a rule inefficient or ineffective".28  However, it does impact upon the 

ease of use of the Replacement Plan.  To address this issue to some 

extent, the parties have endeavoured to make the provisions easier for the 

                                                
28

 Royal Forest and Bird Protection Society of New Zealand Incorporated v Waitaki District Council (2012) 17 
ELRNZ 559 at [90]. 
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community to understand and use, including through providing hyperlinks to 

information sheets on different plant species. 

6.3 The Panel's Minute raised some specific observations about the clarity and 

certainty of the rules applying outside of SES, as follows: 

(a) The Panel noted that the use of express dates, as determinants of 

whether an exception or permission applies, is prone to future 

litigation.29  The parties have been unable to come up with an 

alternative agreed approach to defining "improved pasture" or to 

limiting permitted clearance for operation, maintenance and repair of 

structures (9.1.2.2.1 P1(a)(i)) and grazing (9.1.2.2.1 P1(a)(vii)).  

The Crown believes that a date is required to ensure that the scope 

of these provisions is appropriate (for example, to ensure that 

"improved pasture" can be historical within a reasonable timeframe).  

The Crown notes that the FBP process would allow the Council and 

landowners to collaborate on the mapping and identification of areas 

of improved pasture, structures or grazing. 

(b) The Panel queried the meaning of "diseased vegetation" and what is 

meant by a "clear risk".30  These terms are no longer used in 

Revised Topic 9.1, and the Crown supports this approach. 

(c) The Panel noted that the definitions of "indigenous vegetation 

clearance" and the related term "indigenous vegetation" are pivotal 

to several rules and include some inherent uncertainties.31  The 

parties explored the wording of these definitions at mediation and it 

was decided that the existing definitions were preferred. 

(d) The Panel noted that the definition of "indigenous vegetation 

clearance" includes several exceptions that pertain to types of 

activities, which more properly belong in the rules.32  The Crown 

agrees that these exceptions belong in the rules, but considers in 

this instance it is helpful to also include them in the definition for the 

purpose of clarity and ease of use for plan users. 

(e) The Panel noted that the discretionary activities include the terms 

"naturally uncommon ecosystems" and "naturally occurring 

                                                
29

 Panel's Minute, at paragraph 23(b)(iii). 
30

 Ibid, at paragraph 23(b)(ii). 
31

 Ibid, at paragraph 23(b)(iv). 
32

 Ibid, at paragraph 23(b)(v). 



 

BF\55824194\8 Page 16 

indigenous vegetation" and that these terms are inherently 

uncertain.33  The discretionary activities have been deleted, but the 

term "naturally uncommon ecosystems" is still used in 

Appendix 9.1.4.6.  Table 2 to that appendix identifies the types of 

ecosystems that fall under this term, including by linking to 

information sheets that describe the ecosystem.  The Crown 

considers that this approach resolves any uncertainties. 

7. NON-COMPLYING VERSUS RESTRICTED DISCRETIONARY ACTIVITY 

STATUS 

7.1 The Panel has noted that it is interested in comparing the non-complying 

activity status with other activity statuses.34  The parties have agreed that 

non-complying activity status for indigenous vegetation clearance in an SES 

is appropriate in the absence of an FBP. 

7.2 In Mighty River Power Ltd v Porirua City Council,35 the Environment Court 

approved a non-complying activity rule for wind turbines within 700 metres 

of boundaries of private properties or in landscape protection areas.  It 

rejected submissions from the energy companies suggesting that this would 

be overly restrictive for wind farm projects.  The Court noted that only one of 

the gateway tests needs to be passed.  If effects are minor or the proposal 

is not contrary to relevant objectives and policies then the activity is treated 

the same as a discretionary activity.36 

7.3 The Court concluded that non-complying activity status was an appropriate 

way for the Council to signal that proposals in these areas would be subject 

to a greater degree of scrutiny and indicates to the community areas in 

which some activities are less likely to be appropriate.37 

7.4 The Crown submits that, given the direction for protection of areas of 

significant indigenous vegetation and significant habitats for indigenous 

fauna in section 6(c) of the RMA, non-complying activity status for 

clearance in SES is appropriate.  The FBP process also provides 

landowners with an easier consenting pathway for clearance on farm 

properties. 

                                                
33

 Ibid, at paragraph 23(b)(vi). 
34

 Ibid, at paragraph 23(e). 
35

 Mighty River Power Ltd v Porirua City Council [2012] NZEnvC 213. 
36

 Ibid, at [19]. 
37

 Ibid, at [32]. 
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8. BIODIVERSITY OFFSETTING 

8.1 The Crown comments below on: 

(a) the concept of biodiversity offsetting; 

(b) the appropriateness of the biodiversity offsetting framework in 

Revised Topic 9.1; and 

(c) the meaning of the term "no net loss". 

The concept of biodiversity offsetting 

8.2 The New Zealand Government's Guidance on Good Practice Biodiversity 

Offsetting in New Zealand ("Guidance") (Exhibit 2) describes offsetting as 

the process of counter-balancing the unavoidable impacts of development 

activities on biodiversity by enhancing the state of biodiversity elsewhere.38 

8.3 The Department of Conservation, working with various other government 

departments, released the Guidance in August 2014 as a best practice 

guide drawing from the principles of the Business and Biodiversity 

Offsetting Programme ("BBOP").39   The BBOP developed a series of 

guidance principles in relation to biodiversity offsetting which have 

influenced international policy development in this area. 

8.4 While the Guidance has no statutory effect, the Crown considers that it is 

helpful in providing an understanding of the concepts and good practice 

around biodiversity offsetting.  The Crown highlights in particular that: 

(a) biodiversity offsetting in New Zealand needs to take into account the 

threats to and loss of indigenous biodiversity in New Zealand, and 

the design of offsets needs to address the drivers of indigenous 

biodiversity loss and the tools available to achieve biodiversity 

gains;40 

(b) there is no requirement in the RMA to achieve a "no net loss" 

outcome (see paragraphs 8.9 to 8.12 below), and decision-makers 

will weigh up a wide range of matters in determining whether a 

particular proposal meets the requirements of the RMA;41 

                                                
38

 New Zealand Government Guidance on Good Practice Biodiversity Offsetting in New Zealand August 2014, at 
page 3, section 2.1. 
39

 Ibid, at pages 3 to 5, sections 2.1 to 2.2. 
40

 Ibid, at page 2, section 1.2. 
41

 Ibid, at page 7, section 3.1. 
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(c) biodiversity offsetting will be relevant in the RMA context where it is 

specifically referred to in a planning document (e.g. the RPS), or 

where it is voluntarily proposed by an applicant as a means of 

addressing a proposal's effects;42 

(d) a key step necessary for good practice biodiversity offsetting is 

stakeholder engagement, and accordingly it is important to 

demonstrate that an adequate process of engagement has been 

followed and that all stakeholder views have been fully considered;43  

(e) other key steps necessary for a good practice biodiversity offset 

include recognition of the limitations to offsetting,44 following the 

mitigation hierarchy of avoiding, minimising and remedying,45 taking 

appropriate steps when designing the offset,46 selecting an 

appropriate accounting framework to determine what is required to 

best deliver biodiversity gains at the offset site,47 and demonstrating 

additional conservation gains.48 

Appropriateness of the biodiversity offsetting framework in Revised 

Topic 9.1 

8.5 The parties have largely reached agreement as to the appropriate 

framework for biodiversity offsetting, and the Crown submits that this 

framework appropriately gives effect to the higher order documents and 

section 6(c) of the RMA. 

8.6 In particular, the Crown submits that Revised Topic 9.1 gives effect to the 

limitations on biodiversity offsetting outlined in Policy 9.3.6 of the RPS by 

ensuring that: 

(a) biodiversity offsets only compensate for residual adverse effects that 

cannot otherwise be avoided, remedied or mitigated (see Policy 

9.1.1.1.2(a) and (x), and Policy 9.1.1.1.5(b)); 

(b) the residual adverse effects on biodiversity are capable of being 

offset and will be fully compensated by the offset to ensure no net 

loss of biodiversity (see Appendix 9.1.4.5(3)); 

                                                
42

 Ibid, at page 7, section 3.1. 
43

 Ibid, at page 13, section 4.1. 
44

 Ibid, at pages 14 to 17, section 4.2. 
45

 Ibid, at pages 18 to 19, section 4.3. 
46

 Ibid, at pages 20 to 26, section 4.4. 
47

 Ibid, at pages 26 to 32, section 4.5. 
48

 Ibid, at pages 32 to 36, section 4.6. 
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(c) where the area to be offset is identified as a national priority for 

protection under Policy 9.3.2, the offset must deliver a net gain of 

biodiversity (see Appendix 9.1.4.5(3), which requires recognition of 

the limits to biodiversity offsetting due to irreplaceable and 

vulnerable biodiversity); 

(d) there is a strong likelihood that the offsets will be achieved in 

perpetuity (see Appendix 9.1.4.5(8)); 

(e) where the offset involves the ongoing protection of a separate site, it 

will deliver no net loss, and preferably a net gain for indigenous 

biodiversity conservation (see Policy 9.1.1.1.5(b)(ii) and Appendix 

9.1.4.5(2) and (6)); and 

(f) offsets should re-establish or protect the same type of ecosystem or 

habitat that is adversely affected, unless an alternative ecosystem or 

habitat will provide a net gain (see Appendix 9.1.4.5(7)). 

8.7 The principal reasons and explanation to Policy 9.3.6 of the RPS outline 

that the "overall goal is that there should be no net loss, and preferably an 

overall gain in the state of indigenous biodiversity as a result of the project 

and its biodiversity offsets".  This overall goal is given effect to by Policy 

9.1.1.1.5(b)(ii) and Appendix 9.1.4.5(2) and (6), and is reflected in the 

definition of 'biodiversity offset'. 

8.8 The approach in Revised Topic 9.1 also: 

(a) reflects and will be read together with the Guidance; and 

(b) reflects the proposed National Policy Statement on Indigenous 

Biodiversity (in particular Policy 5 and the offsetting principles set out 

in Schedule 2).  The proposed National Policy Statement has no 

statutory effect, but has been recognised by the Environment Court 

as "worthy of respect as a reflection of considered opinion, 

particularly as it reflects international best practice".49 

8.9 The Crown does seek minor amendments to the offsetting framework, as 

follows: 

(a) The Crown agrees with Forest and Bird that "and" would be more 

appropriate than "or" in Policy 9.1.1.1.5 and Appendix 9.1.4.5(2) 

                                                
49

 Day v Manawatu-Wanganui Regional Council [2012] NZEnvC 182 at [3-59]. 
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(i.e. "no net loss and preferably a net gain") because this wording 

reflects Policy 9.3.6(5) of the RPS. 

(b) The principal reasons and explanation to Policy 9.3.6 note that there 

will be situations where "residual effects cannot be fully 

compensated because the biodiversity is highly vulnerable or 

irreplaceable", and in such situations "offsetting cannot be 

considered as a means of environmental compensation for adverse 

effects".50  Accordingly, the Crown continues to seek that the words 

"and the values lost are not irreplaceable or highly vulnerable" be 

added to Appendix 9.1.4.5(7).51   

The meaning of "no net loss" 

8.10 "No net loss" is defined in Revised Topic 9.1 as follows (under the 

"biodiversity offset" definition): 

No net loss is the point at which biodiversity gains from targeted 

biodiversity management activities match the losses of biodiversity 

due to the impacts of a specific development project, so that there 

is no net reduction in the type, amount and condition (quality) of 

biodiversity.  

A net gain means that biodiversity gains exceed a specific set of 

losses associated with a development. 

8.11 The Panel has previously queried how "no net loss" is to be measured in 

the context of protection of areas of significant vegetation and significant 

habitats of indigenous fauna under section 6(c) of the RMA.52   

8.12 It is the Crown's submission that whether "no net loss" has been achieved 

does not go to whether protection under section 6(c) has been achieved, 

but to whether sustainable management under section 5(2) has been 

achieved.  This is because biodiversity offsets do not avoid, remedy or 

mitigate adverse effects.  Rather, as held by the High Court in Royal Forest 

and Bird Protection Society of New Zealand Incorporated v Buller District 

Council,53 offsets "offer a positive new effect, one which did not exist 

before".  When an applicant applies for resource consent, any proposed 

offsets will be viewed "as a positive environmental effect to be taken into 

                                                
50

 RPS, page 113. 
51

 Evidence-in-chief of Anna Cameron on behalf of the Crown dated 10 December 2015, at paragraph 7.45.  Ms 
Cameron had used the phrase "highly irreplaceable or vulnerable" but the Crown considers that a minor 
amendment is required for consistency with the RPS wording. 
52

 Minute of the Panel re the legal effect of the Canterbury Regional Policy Statement concerning topic 9.1 as to 
indigenous biodiversity dated 15 January 2016 at paragraph 4(c). 
53

 Royal Forest and Bird Protection Society of New Zealand Incorporated v Buller District Council [2013] NZHC 
1346 at [72]. 
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account, pursuant to s 104(1)(a) and (c), and s 5(2)".54  The Court was of 

the view that: 

[107] … Once it is acknowledged that it is not possible to maintain 

protection of habitat within the [proposal] footprint, then it is not 

possible to apply s 6(c) as requiring protection of the habitat, let 

alone of significant fauna. They will go, habitat and fauna. 

[108] It is, however, a relevant consideration for the Environment 

Court to consider the positive effects of the [off-site biodiversity 

offset] when considering the implications of not being able to 

protect habitat and fauna in the [proposal] footprint. 

9. OUTSTANDING POINTS OF DIFFERENCE BETWEEN THE CROWN 

AND OTHER MEDIATION PARTICIPANTS 

9.1 Other outstanding points of difference between the Crown and other 

mediation participants are: 

(a) the height limit for kanuka; 

(b) the appropriate way to provide for grazing as a permitted 

activity; and 

(c) the definition of improved pasture. 

Height limit for kanuka 

9.2 The Council and the Crown support the proposed height limits for kanuka in 

Table 1 of Appendix 9.1.4.6, such that kanuka forest will be subject to the 

indigenous vegetation clearance rules if: 

(a) in the Port Hills Ecological District, any individual kanuka plants are 

2m or greater in height and the forest occupies a contiguous area of 

0.25ha or more; and 

(b) in the Herbert, Akaroa or Ellesmere Ecological Districts, any 

individual kanuka plants are 3m or greater in height and the forest 

occupies a contiguous area of 0.5ha or more. 

9.3 The Crown notes in this respect: 

(a) the evidence of Mr Davis for Forest and Bird that:55 

                                                
54

 Ibid, at [74]. 
55

 Evidence of Christopher Mark (Markus) Davis on behalf of Forest and Bird dated 10 December 2015 at 
paragraph 90(c). 
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(i) the Port Hills Ecological District warrants a lower threshold 

due to "climatic differences and the slower growth of kanuka 

there", and kanuka being less common; and 

(ii) his assessment of sprayed kanuka in 2014 and 2015 showed 

that the spraying of kanuka over 3m and covering greater 

than 0.5ha at any one locality is not uncommon, and it results 

in substantial losses of significant indigenous biodiversity, 

e.g. at Hickory Bay; and 

(b) the evidence of Mr Hooson for the Council that a height threshold of 

3m is appropriate because kanuka on forest margins can provide 

important habitat for indigenous fauna, including threatened species 

such as jewelled gecko, and can also play an important role as a 

buffer providing protection from wind, weed ingress and other edge 

related effects.56 

Grazing 

9.4 Revised Topic 9.1 identifies that the Council and the Crown would prefer 

"grazing" to be included in the definition of indigenous vegetation clearance 

and permitted activity rule P1(g), while Federated Farmers and Mr Bayley 

would prefer "grazing" not to be included in the definition of indigenous 

vegetation clearance and livestock grazing as part of farming activities to be 

provided for as a separate permitted activity P2. 

9.5 The Crown notes that grazing is a permitted activity under either option, and 

all parties agree that this outcome is appropriate.  The issue is how the 

outcome can most clearly be achieved. 

9.6 The Crown has reconsidered its position on this definition and now agrees 

that it would be more clear to plan users if livestock grazing was included as 

a separate permitted activity P2 (meaning that no amendment to the 

definition of indigenous vegetation clearance is required).  The Crown does 

however consider it appropriate that the suggested wording for the activity 

standard (a) be amended as follows (marked up in red): 

Where grazing of a similar nature, intensity, and scale has been 

undertaken within the 12 months up to and including OPERATIVE 

PLAN DATE 
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 Evidence of Scott Hooson on behalf of the Council dated 2 December 2015 at paragraph 15.24(a). 
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Definition of improved pasture 

9.7 The Crown supports the "improved pasture" definition, including the 

inclusion of the 1996 date.  Mr Head's evidence is that ensuring that the 

definition is time bound is necessary to account for any ecological recovery 

that may have occurred from past farming practices within sites that are 

likely to support significant ecological values.57 

9.8 While the Crown had originally sought a 2005 date,58 the 1996 date was 

discussed at mediation and it was agreed that this date represents an 

appropriate balance between providing for farming activities and allowing 

for significant indigenous vegetation to be managed. 

9.9 The Crown is of the view that land that has indigenous vegetation on it and 

has not been maintained as improved pasture since 1996 is more than 

likely to contain significant indigenous vegetation, and therefore should be 

subject to the rule framework. 

DATED 7 April 2016 

 
 
 
………………………………………………. 
Paul Radich QC and Emma Moore 
Counsel for the Crown 
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